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9k9t.  tnn. 

2 38  ForlSOTrcitdirsr. 

9 24  After  Zo^  insert  inverted  ceminas* 

13 5    AfitiT proceeding  insert  a  crotchet  1 

33 25  For  thai  read  Aose, 

46 5    For  the  last  to  read  at. 

70 40  For  recor^b  read  ruortL 

98 9    Erase  no. 

113 32  For  6  read  2, 

154—      In  the  fourth  marginal  note.    For  55  wad  65 • 

161 13  After  note  insert  a  semicolon. 

~— 15  After  fiote  erase  the  semicolon^  and  insert  a  conmuu 
174   —18  After  rfirf  insert  fkrf. 
182   —36  After  orki  insert  after  deducting  £10,000  fir  Jfi*.  Harfiri. 

199 5    Strike  out  the  parenthesis 

200 In  the  margin.    For  ITJjy'ou  UBaUv  DeagUt  reBdMrayJIeUo  Bntyi 

221 In  the  marjfinal  note,  line  40.    After  did  insert  noi* 

240—      In  the  marginal  note,  line  26.    For  (/read  to. 

251 4    For  1820  read  1800. 

286 29  After  defindant  insert  inverted  commas. 

293—14  Tor  ensure  read  enure* 

394 5    After  A'rf  insert  fio<. 

295 22  For  sold  read  held. 

315 23*  After  valid  insert  inverted  commas* 

316 ^9    Tot  estate  TeaAstai^ 

369  -  1*)  Tor  complainants  rend  claimants. 

373  —  34  For  800  read  900.  ^ 

376—31  After  «J8gr«^  change  the  comma  into  a  semkoloik' 

379 17  For  the  read  true. 

396 — 23  Erase  tiK». 

399 2    For  flwrf  read  ore. 

440        43  After  defendant  strike  out  the  semicolon. 

443-s— 30  After  f»&uM  insert  three  pkaa^  viz*  mn  assumpsit^  non  ofmtinpsit  «n« 


fra  tres  annoa,  &c. 
^ftei 


4i5— 37  After  00*69  erase  oertom. 
498  — 31  After /Ao/ insert  «wi#"<. 
502-— -2    For  on  read  or. 
512  -^19  Tor  using  resdissmng* 

SU 29  For  nied  reaAJield. 

541 11  For  d!em<m(/read  demurrer. 

551  «—     Between  the  14th  and  15Ui  Unes  iosert  ansnombkt  mads  kci 
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KAMES  OF  THE  JUDGES,  &c. 

PU^NG  THE  PERIOD  COMPRISED  IN  TQIS  YOLUMK.' 

/' 

OF  THE  COURT  OF  APPEALS 

Hon.  jBRBMTin  TowjfLfif  C^ASB^  Chief  Judge. 

Hon.  Jamkh  Tf  1.6HMAB,  fTucIge,  « 

Jion.  William  Polk,        do. 

Hon.  Jouir  Ucchavait,      do. 

Hon.  Joseph  Hoppsr  NicHO)4oir»  do. 

Hon.  John  Mackall  Gaxtt,  do. 

Hon.  RjcHARB  TiLoancAN  Earls,  do  .(a) 

Hon.  JoHK  JoHvsoii,         4o.(b) 

Hon.  JoHV  DosTB,  do.(c) 

Hon.  Wu^Aif  Bqrb  MARTfir,  do.(d) 

OF  THE  COURT  OF  CHANCBttY. 

Hon.  Alexander  CoNTBS  Ham^ow,  Chancellor.    ' 
Hon.  William  Kiltt,  do.(e) 

QF  THE  COUNTY  COURTS. 

riRST  7X7DICIAL  TiisTRicT — SoitU  Mary%  Chorka  ^nd  Pfinot  Gfecw^Sfe'tf  Coantlei^ 
Hon.^oHN  Mackall  Gaxtt,  Chief  Juclge* 
Hon.^  Rdxuhd  Krt,  Associate  Judge. 
Hon.  Danixl  Clarkb,  do. 

Hon.  John  JoaxioHy  Chief  Judge,  (f) 

6BC09D  jxrniciAL  msTRicT^-Cos^  Keni^  QueenJbm^  Mid  TaXbot  Counties* 

Hon.  J AMRB  TrLORjiAN,  Chief  Judge. 

Hon.  LsxuRL  PcTRKELL,  ^ssocjate  Judge. 

Hon.  Ed  WARP  IVorrbll,  do. 

Hon.  Richarr  Tilgrxav  Eabks,  Chief  Judg«.(g} 

THIRD  jtfDiciAL  DISTRICT— Coiber/,  ,Qrmt  Jrwidel  and  Mbntgom^  Countiet* 
Hon.  Jbrejtiah  Towhlxt  Chasb,  Chief  Judge. 
Hon.  Hehrt  Rirgblt,  Associate  Judge. 
Hon.   Richard  Hall  Harwoob,     do. 

Hon.    UlCUARB  ^IBORLT^  4o*(h) 

pouRTB  JUDICIAL  DISTRICT — CoroHnR^  Zhf^k^ai^,  iSbfitcrie^  and  JVonefter  Cmm^oB^ 

Hon.  William  Polk,  Chief  Judge. 

Hon.  JoHH  Do 9^,  AsHOCts^te  Judge. 

Hon.  Jaxbs  B.  Robihs,      do. 

Hon.  JoRH  DoRB,  Chief  Judge.(i) 

Hon.  William  Wnittihotov,  Associate  Judge,(j) 

Hon.  WiLMAM  BoBD  Maii^tiv^  ^hief  Judge. (k) 

(•)  Appoiiicei)  rbe  90Ui  of  May  1800  to  All  the  ynganvy  occMioned  by  the  death  of  Judge  lUfkmatiS 
(b)  Afipoini*^  the  2Sih  ot  Mantli  1811  lo  fill  the  v«e«iiry  oucMioned  by  the  d«ttth  of  Judr^  (Smtt 
it)  Aiipointed  tH«  Mtti  ot  l>«c<-mbef  18J2  to  fill  the  vttcuicy  occtttioned  by  Umt  ilcatb  ut  Jadgt  P»Uu 
((f>  Appointed  the  13tb  of  I]N«eiober  \»U  to  fill  U*^  raeaney  o^eationed  by  the  reuguatMl  of  Juibpa 
Done.  ^   ' 

(e)  Appointed  tbe  S3th  of  Janoary  1806  in  x\v  place  of  Chan.  Uaru^n^  deeeaicd, 

(f)  Appointed  the  25th  of  March  1«1I  in  the  place  ot  Ch.  J.  GatUt^  ilicCMcd. 

he)  Atipuinied  ib*-  SOUi  of  Mi»y  1809  in  tbe  place  of  Ch  J.  Tilf^hnm*  deccaied.  . 

(h)  A|>puiatcd  the  30th  of  July  l^ll  t<>  fill  the  Yacaney  ncrasinncd  by  thf  «l<^tK  of  Judge  Mp  A^  I 

(i)  Appointed  ihc  14ih  of  Urccmber  1818  in  the  place  uf  Cb.  J.  Folkt  dfcemnrd. 


,  Appointed  ihc  14ih  of  Urccmber  1818  in  the  pUce  uf  Cb.  J.  Folkt  d«>ceii»ed. 
O)  Appointed  the  90th  of  December  1818  on  the  promoUon  of  Judffc  i^otic. 
Appointed  the  13th  of  J>t«cmb€c  19U  in  the  plaM  of  Ch*  J.  iknc,  reaifneda 
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H  VAMtS  OF  JUDGES,  &c. 

ran  ravxtux.  mrmter-^Frtderkk,  Waakkigton  md  JUegrni^  CountiM, 

Hon*  JoHK  BucBAKAir,  Chief  Jud^. 

Hon.  WiixiAii  CiAStfSTTf  AssooiAte  i\jSg^ 

Hon.  Abeabax  Sheiybb,  do. 

Hon.  RottBENsuoVy  do  .(a) 

Hon.  TioxAS  llccnAirASy  -  do.(b) 

UXTV  umeikL  EifrmvcT— BoAtmore  and  Harford  Coimtieib 
Hon.  JoaBFi  HorFsm  Nicaocsoir,  Chkf  Judge. 
Hon.  THOMAS  J0SX8,  Associate  Judge. 
Hon.  ZRBmLOH  Hou.iS9Bfroxni»  do. 
Hon.  TuoiioEicK  Blavs,  do.(c) 

OF  THE  COURT  OF  OYER  fc  TERMINER,  ho. 

Hon.  Jour  Scon,  Chief  Justice. 

ATTORNEY  GENERAL. 

Md^Johnmmf  esquire,  appointed  18th  of  October  1806. 
John  Montgomery ^  esquire,  appointed  29th  of  April  1811. 

{m}  AppMnted  the  Tlli  orntey  ItlO  to  fill  the  vMUMyQeflMioiHMt  bf  tb«  d^A  «f  Jate  rAMMflL 
{hi  Apptrinted  fbe  fUi  of  Bfey  18lf  to  ill  the  ▼■cmnay  oeeanoncd  br  the  death  of  Jedire  VtUtn. 
<e>  Appoiiitsd  Che  AMh  ^CMoter  im  ts  AU  the  fSMMjF  MsaiisBed  bj  tlw  desU  ^^^ 
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CASES 

ARGUED  AND  DETERMINED 

INTHB 
OF 


COURT  OF  APPEALS,  (E.  S.)  JUNE  TERM,  18ia         I8I0: 

Wheatlby  vs.  Wallis.  June  (E.  S.) 

Appeal  from  the  General  Court  Tfheailey  brought  an  ^.^^  "??"•*? 
action  on  the  case  in  Kent  county  court,  against  Wallu^  'S^'^S!^^^^ 
for  tlanderauB  tvord$  spoken  by  the  latter  of  the  former.  "^^  ,bi?"^ 
The  words,  as  stated  in  the  declaration,  were  these— •* You,**  iS?"^J5i^  SS 
(meaning  the  said  fffieatky^)  ''stole  forty  bushels  of  wheat  ^Sytr.  ggM,5K 
and  forty  bushels  of  com  of  me,"  (meaning  fVallui).  The  me?^^'*!!^  S 
general  issue  was  pleaded;  and  at  the  trial  in  March  1803,  Sf  %io<bor\k 
the  defendant  moved  the  court  to  direct  the  jury,  that  if^"iobm[.«  ov«rI 
they  should  be  of  opinion,  that  the  words  charged  in  the  ^^f^l^*^^^ 
declaration  were  spoken  in  relation  to  property  in  thei 
possession  of  the  plaintiff,  as  overseer  of  the  defendant,  on 
wages,  that  then  they  must  find  a  verdict  for  the  defendant, 
as  no  felony  could  be  committed,  by  the  plaintiff,  of  goods 
80  circumstanced.  But  the  county  court,  (TUgrAmon,  Ch. 
J.)  directed  the  jury,  that  an  overseer  on  wages  may  be 
guilty  of  felony  of  wheat  and  com  entrusted  to  him,  as 
such,  by  his  employer,  and  consequently,  that  a  charge  of 
stealing  such  goods  was  actionable.  The  defendant  ex- 
cepted; and  the  verdict  and  judgment  being  against  him^ 
be  appealed  to  the  general  court,  where  the  judgment  was 
reversed  at  September  term  1804,  and  the  appellee  appeal- 
ed  to  this  court 

VOL.  ;ii.  1 
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CASES  IN  tHE  COURT  OF  APPEALS 

1810.  The  cause  wag  argued  before  Buchanan,  Nicholson, 

^■■'v'*'^      GUnTTf  and  EARLEt  J«  by 

Boitvy 

tie  fttetot         Martin^  for  Ae  Appellant,  and  by 

BarroU  and  Chambers^  for  the  Appellee. 

This  Court  tevtrstd  the  judgment  of  t!ie  General  Court, 
and  qfirmtd  that  of  the  County  Court. 

JUDGMENT  OF  RSVEKSAL  REVERSED. 


June  (E.  8.)  Horsey  vs.  The  SrAtB. 

Atpectaiomircof     Wrft  01^  ERROR  to  the  lURtices  of  a  Special  court  of 

oyer  «n<l  crrminer  ..  -       »*• 

•ndgioi  deHrurj-,  Qver  aud  Terminer  and  Gaol  Delivery  for  fforcesfef  coun- 

•otKiiic    ooder    •     •»  ^  .     .      - 

""^jSSor'te  ty,  to  remove  the  proceedings  on  a  judgment  in  a  criminal 
thepow*n««i  prosecution,  against  the  plaintifi  in  error,  for  murder.  The 


•IK 

J«rhdictkin  wliieli 


5"  uIb"^*!!JJ  verdict  in  the  court  below  was  guilty,  and  the  prisoncrt 
ml  In  erimnfti  ^^  j^-g  (jounsel,  mpvcd  thc  court  in  arrest  of  judgment,  and 
iioiSrSl<if*iS  *»signed  the  following  reasons:  1.  Previous  to  the  adoption 
SHrfmSST^rof  the  constitution  of  this  state,  all  the  criminal  jurisdic- 
SSi^^'JSISf^tioB  of  the  province  was  vested  in,  and  exercised  by,  the 
t^^nM^T^i!!^  provkiciai  and  eeunty  courts,  l^hat  instrument  recogniz- 
fetk  jmStT wiio  ed  the  county  courts,  and  established  a  court  called  The 
MMKftMd  TOT^iiir/ General  Court,  to  which  the  powers  and  jurisdiction,  exer- 

wdt  Umno  mum  i  w 

•dioii  ^iwMrr  eised  by  the  late  provincial  court,  were  transferred.  By 
»jjr«jj  hroi«gui«lhat  instrument  an  executive  power  was  provided  for  the 
it^IS'ot'SJu  **•**♦  consistii^  of  a  governor  and  council.  The  governor 
CiS[t»IlHiK**itJ  '*  expressly  prohibited  from  the  exercise  of  any  preroga- 
;5gJ^i2Jj^tive  by  virtue  of  any  law,  statute,  or  custom  of  England. 
tat'^U^^f^vntl  1^  issuing  of  commissions  of  Oyer  and  Terminer  in  Eng- 
vTwat'^SlSiLxS^^^'''^  i»  «n  exercise  of  the  royal  prerogative,  inhei'ent  in 
J*"^  the  King  by  the  conmion  law.  By  the  constitution  of  tWs 
state,  (he  powers  to  be  exercised  by  the  governor  and  coun- 
cil are  expressly  prescribed;  and  it  is  provide<l  and  enjoined, 
that  dl  judges  and  justices  should  thereafter  be  appointed  by 
the  governor,  by  and  with  the  advice  and  consent  of  the 
council.  The  persons  named  in  a  commission  of  Oyer  and 
Terminer,  &e.  and  authorised  thereby  to  hear  and  deter- 
mine criminal  charges  tn  any  particular  place,  when  actirig 
by  virtue  thereof,  are  in  the  exercise  of  high  and  important 
jvdicial  powers,  and  are  known  tothe  law  as  justices.  The  act 
of  assembly,  passed  at  November  session  4Mf^  eft.  ^y^Jl^^l 
virtue  of  which  the  commission,  under  which  this  court  iuuir  ^ 
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OF  MARYLAND. 

been,  ami  now  is  sitting,  has  been  iasned;  giTes  tbe  powf^r  IfiVO^ 
to  the  goveraar  nIoD^  without  the  advice  and  conapnt  of 
^be  council,  to  199^0  cotniaitsiona  of  Oyer  and  Terinineiu 
Inastnttch,  t^refore^  aa  the  justices  of  tbi9  court  have  been 
appointed  i^id  commissioaed  by  the  governor  alone,  it  ia 
aaserteil  that,  under  the  coo^ittttlon  of  tbe  statfi  the  ap» 
pointment  Is  not  only  unauthoriaedi  but  bj  the  language 
Hiereof,  expressly  prohibited. 

£•  The  jurors,  whose  names  are  on  the  venire^  are  tb^ 
proper  persons  to  find  a  bill  of  indktmeat  Thu  indict*? 
ment  in  this  case  appears  to  be  found  by  other  jurors,  to 
wit,  Roland  E.  Be9(m$  and  Edward  Eriddle^  lyhose  names 
are  not  on  the  venire.  (^The  sheriff's  return  stated  that  h% 
had  summoned)  amongst  others,  ^^fiplm  E.  Bevans^^  and 
^'Edward  IMdU.''] 

S.  The  ventre  facioM.  issued  in  this  case,  whereby  the  pe- 
tit jurors  were  summoned,  was  signed  by  the  clerk  of  ffer* 
cesier  county  court,  and  under  the  seal  of  Iforceater  coun- 
ty court;  whereas  by  law  it  ought  to  have  been  under  the 
hands  and  sealf  of  the  justices  of  this  court-r-the  cleilc  of 
fVorcej^er  county  court  not  being  an  officer  of  tljiis  court, 
^he  venire  to  summon  the  grand  jurors,  and  the  t^ntr€  to 
summon  tbf^  petit  jurors,  were  both  tested  in  the  names  of 
Wilham  Polk^  John  Done  and  William  Bond  Martin^ 
Esquires,  judges  of  t\>e  court  of  oyet  and  terminer,  &c. 
and  signed  by  the  ^lerk,  and  pealed  with  tbe  seal  ^f  ffot-^ . 
eeiter  county  court. 3 

4.  When  this  court  met  under  tbe  cdromii^oir,  Borhiy^ 
the  prisoner,  was  not  in  the  gaol  of  tf^reester  county  by 
virtue  of  any  legal  commitment  or  process;  and  this  court 
have  jurisdiction  0^ ly  to^hear  and  determine  cases  where 
the  offenders  were  tegaHy  in  gaol;  and  during  tb^ir  sessioA 
they  have  no  legal  right  to  commit  o^enders,  and  to  hear 
and  determine  on  the  pSence^  for  which  they  may  be  so 
committed. 

5.  There  is  a  variance  between  the  venire  for  the  petH 
jury,  in  the  names  of  the  jury,  and  the  names  of  the  jur^ 
empannelled  to  try  tbe  case,  imd  who  have  found  the  ver-* 
diet 

6.  No  eapijos  was  issued  against  Boney^  the  prisoner, 
before  he  was  committed,  and  m  commitment,  without  b^- 
ing  brought  into,  court  by  a  cofia^  was  improper  and  tUe- 
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CASES  IN  THE  COURT  OF  APPEALS 

1810.  7.  After  the  iadictment  was  foond;  by  hw,a  tapia$ 

diottld  have  iaaued  to  bring  in  the  prieoaer  to  answer  the 
indictment  9  which  was  not  done  in  this  case. 

8.  Bj  law,  an  indictment  cannot  be  fovnd  witbevt  Mie 
presentment  of  a  grand  jury,  or  an  onler  by  the  coonty 
conrt  [In  this  case  there  was  a  presentment  found  hy 
the  grand  jory  summoned  under  the  commission.} 

9.  By  law,  no  criminal  process  can  issu^  or  be  awarded 
from  any  court  of  original  jurisdiction,  unless  on  present- 
ment of  a  grand  jury,  or  special  order  of  the  county  court 
to  be  entered  on  record. 

10.  It  should  appear  by  the  record  that  the  jurors  were 
freeholders,  wliich  does  not  appear. 
I  The  court  of-  oyer  and  terminer,  &c  overruled  the  mo- 
tion, and  rendered  judgment  upon  the  verdict  that  the  prt-^ 
soner  be.han^^,  &c«  The  prisoner  obtained  a  writ  of  er* 
ror,  and  the  proceedings  were  brought  before  tliis  court 

The  c^usjc  was  argued  before  Bpobanan,  Nic^oi,s.ok> 
Gaxtt  ivpd  Eabxb,  J.  b^ 

Whiltington  and  WUsoriy  for  the  PtaintiiTin. error,  and  by 
/.  Baifiy^  for  the  State. 

JUDOHBNT  AFFIBMED^ 


ToKB*  Bowly's  Lessee  vs  Lam  mot* 

4^!MMib!i^  Appbaj.  firom  ^oftimorc  county  com:t  £J€€tinenl(or 
I^efir'o*iII?dSr^  *"^ct  of  land  called  Cliatmwthy  lying  in.  BjofUmofe  conn- 
I^rti«^i!«r*^irm'.  ^*  Defence  was  taken  on  warrant,  and  plots  y^ere  made. 
^M'JS^At  the  trial  it  w^s  admitted  by  the  parties  that  mUiam 

U/Aoti    ea>t«H    C, 
{nv€  and  e»rtpt  ^ 

-"-^^-Tewid  January  1773,  of  the  tract  ot  l:g>4  ciilled    ^hatnoortlij 


r^  JSd  e*rm  ImXj  deccased,  was  seized  i^  fee  simple,  on  the  1st;  of 
••AemTiffiTeMMi  January  1773,  of  the  tract  ot  l:g>4  ci^Iled  ^hatnoortlij 
te?^o*\«Hf« granted  to  him  bj  patent,  cpi^taiixing  95.0  acres;  and  being 
Sted^  «r  »»«?«>  so  seized,  made  his  will  on  the  5th  of  May  1 773,  whereby 
•E»  •«yjj««»  he  devised,  funopg  otkeif  things  as  follows;    *»Aj«ii.  1  give 


■koBiii'ificbctbrc  ^^  -v- .^-,  funopg  otkeif  things  as  follows;    ''Uim.  1  give 

lie  attatnt  of  kgml  | 
»ge,  and  withMit 


•*■*»«"•  ^J|J5Jj  and  bequeath  to  my  dear  w»fe  JIgnta  lux^  for  and  during 


2;;j%^^|^2,,^^^her  ni^turai  lif^  p^y  tract  9.f  land  apd  plantation  called 

•aid  tnet  of  land 

called  r.  to  my  dear  wift  A  L«  or  ber  attinif,  to  1m  at  her  own  will  and  dWfMial.  af  it  origmaHy  was. 
save  mmdfjeeeptjtve  acre*  to  be  laid  off^  ete*  **<ii»d  thnt  HnHJhoc  acret^  together  vrtik  thi  rope  wqUc^  I 
gtm  and  kequeath  H  mu  mtit  nephewr-  O  B^kis  heirt  and  oeHgtu  Autl  it  ii  t^rtber  'inT>  intrutKm,  that 
•f  my  drar  wife  thuum  die  hrfore  my  dear  win  6,  to  that  ray  estate  be  vetted  in  hiiu«  and  he  Utould 
afterward*  die  before  he  nttaiiu  Irfal  are,  and  withoat  lawftil  inue,  thta,**  &c  ^BfUU  that  UiedeTisa 
of  ibe  rope  walk  to  D  B  wa«  an  immediate,  and  nut  a  c«»iiiij»|^nt  devik*-. 

Tbe  intention  of  the  teMaior  b  to  be  colleetod  i'rom  the  wordt  uf  iht  ^H,  mimI  tKe  whole  of  the  wilt 
b  to  be  eopudered  and  oompared  Sueh  eonsirueiiitn  most  be  made  at  will  fratity  every  )>ait  of  tha 
Win,  if  it  can  be  done  eonuttvnt  with  the  aeneral  intent. 

Tha  nyta-tMi^  aiU  dw  ate  Mcaa,  ou^t  ba  ooMMered  ai  Ike  noie. 
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Chottworih^  ^itb  the  dv^ ling-house  and  all  the  bnildh^  ISI^ 
and  impreyementa  thereon,  (<a«€  and  ^cipt  the  Hop^ 
Walk.)  ^'tliem.  I  give  and  beqne^th  to  my  de^  son  Ceotgt 
Lux^  hia  heirs  and  a^aigaa*  my  tract  of  land  called  Chati^, 
worlh^  lying  in  Jkdiimarc  county,  containing  950  acrei} 
hut  til  COM  ray  9md  son  tk/oyM  die  before  he,  attains  ofUr 
gal  agtj  andwUh^tissm^  tbevi  I  leai^  and  t>equeath  the 
said  tract  of  land  called  CJuds^oxtk  to  my  dear  wife  Ag* 
nes  Lux,  or  her  assigns,  to  be  at  her  o^n  will  and  diapo* 
sal  as  it  originally  was,  save  and  except  fm^  acres,  to  be  laid 
o^in  a  long  square  on  the  souih  two  degrees  west  one  hun-- 
dred  and  thitly^-one  pereh  line,  being  the  fi^h  Un^from  the 
beginning;  and  that  said  fine  ai^res^  together  wi^th^eJlope 
fVaH,  and  all  (fie  buildings  and  improvements  lftp:eon,  I 
give  and  bequeath  t(^  my.  dear  nepj^w  aar^d  partner,  Daniet 
Bowly,  his  heirs  and  qsjsignsj  and  it  is  further  my  will 
and  intention,  that  if  my  said  dear  wife  should  die  before 
i^iy  dear  son  George,  sa  that  my  estate  be  vested  in  him, 
and  he  should  after^ard^  die  before  he  attains  legal  age, 
4Qd*  without  lawful  issue,  then  aud  in  such  case,  I  leave 
an^  bequeath  all  that  p^rt  of  my  sai^  traojt  of  land,  called 
Chatsworlh,  thi^t  lies  to  the  northward  of  |i,  north  west  line 
drawn  from  the  banning  tree^  9(  the  trapt  of  land  called 
Unp  Hazard^  to.  ^gnes  IV^dker^  ^nd  the  heirs  9f  her  body 
li^wfully  begotten,  and  iu  default  of  such  issue  to  (pharlcs 
Jfalker,  his  h^irs  and  ussigpfjs,  for  ever;  ^od  ftH  the  rest  and 
residue  of  the  faid  tract  called  Ch^t^iooxlh,  I  give  and  be* 
qiteatb  to  my  said  nephew  J!?aniel  Bo.wfy,  and  his  heirs  and 
assigns,  r^mai^iderpver  to  my  dear  brother  Z?art.y  J^ux,  his 
heii'S  aod  assigns,  for  ever,  subjecting  the  a^^me  nevertheless 
in  either  case  to  the  payi^ieftt  of  ^506  stevUng  to  jjgnes 
Walker^  A^d  he.r.  heirs.''  U'iUiatn  iwjj  died  on  the  ipth 
of  May  irrS,  leaving  George  Z,ux  his  only  son,  and  heir 
at  law,  th^n  of  the  age  of  twenlyrpne  yej^rs.  Jignes,  the 
wife  of  the  testator,  survived  him  several  years,  Daniel 
Bowfy  was  the  nephew  of  HiUiam  Lux,  and  at  the  time 
of  the  date  of  the  said  will  wfts  in  pvtnership  with  him  in 
carryii[ig  on  the  manufactory  of  rope,  in  a  JRape-iralk  si- 
tuated  on  ^  part  of  ChatAwortli,  but  Botfly  was  pot  at 
that  time  in  any  manner  interested  in  *tlie  Ij^nd  called 
Chatsworthj  nor  was  there  any  lease  of  Wit  hope- Walk, 
pr  any  aiticles  or  terms  of  partnershrp.  Owrge  Lux 
lived  many  ^cars  after  his  arciyal  at  tlie  age  of  twenty- 
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18)0.  i»iic  ]^ear8;  and  after  the  death  of  his  melber,  and  while 
he  was  ia  the  actual  seisin  aod  posseasioQ  of  the  land^ 
did,  on  the  17th  of  April  1787 ^  foj  deed,  co^ve7  in 
trtt6t,&c,  to  WiUiam Rusieil,  **Mi3Mit  fmrto^Oii^Bworth 
whieh  hath  not  heretofore  beea  granted  and  conveyed^ 
and  whereof  the  fee  sinple  remained  at  and  befoi^ 
that  time  in  the  said  Lm^^  a  part  of  which  is  now  nn^ 
der  leafie  to  his  under  tenants,"  &c.  Hvssttt^  after  the  exe- 
cution of  the  said  deed,  entered  upon  and  became  seized 
of  such  part  of  ChUitvorthy  as  could  legaHj  pass  in  virtue 
of  the  said  deed,  to  and  for  the  purposes  cf  the  deed;  am| 
afterwards  by  deed^  dated  the  27th  of  April  1789,  con- 
veyed to  Harry  Dorsey  €hugh  parts  of  Chatsworihy  da* 
scribed  by  courses  and  distances,  and  containing  sixteea 
and  a  quarter  acres.  Govgh^  on  the  9th.  of  May  1801, 
conveyed  to  Lammot^  (the  defendant,)  the  parts  of  CAe/i- 
V}0fth  conveyed  tp  Govgh  by  Fuisdi,  The  five  acres  of  land, 
inentioned  and  described  in  the  will  of  f^f  Uiiam  Lhx^  are 
included  within  the  lines  of  Chuiftvorth^  and  are  part 
thereof;  and  they  are  truly  located  by  die  plaintiff  on  the 
plots  in  the  cause,  and  are  the  same  five  acres  of  land 
whi^h  the  plaintiff  claims  as  his  pretensions;  but  the  Sopt-^ 
ITM  did  net  oecT^ipy  or  cover  more  than  two  or  three 
acres  of  ChatsworiK  The  two  parcels  of  land,  mention- 
ed and  described  in  the  deeds  from  Lux  to  RnsscU^  ami 
from  Russell  to  Gough^  and  from  Gough  to  the  deiendant^ 
are  parts  of  CJuUswortfi^  and  include  the  land  for  which 
this  ejectment  is  brought,  and  are  truly  located  on  the 
plots,  and  for  which  the  defendant  hath  taken  de(ence« 
Darby  Lux%  named  in  the  will,  was  the  testator^s  eldest 
Itrother,  and  survived  him,  and  is  since  dead,  leaving  issue 
at  this  time  in  full  life  and  being.  Upon  these  facts  the  de* 
fend^iit  prayed  the  opinion  of  the  ^ourt,  and  their  direc** 
tion  to  the  jury,  that  the  lessor  of  the  plaintiff  acquired!^ 
estate  in  the  five  acres  of  land  in  the  said  will  mentioned, 
competent  to  support  this  suit*  Of  which  opinion  the 
court,  {Ificholsmif  Ch.  J.  and  HoUingsivorih,  A.  J.)  were^ 
and  did  so  direct  the  jury.  The  plaintiff  excepted;  and 
the  verdict  and  judgmei^t  being  against  him,  he  appealed 
to  this  court. 

Tlie  cause  was  argued  before  Cbass,  Ch.  J.  Bvokaitahi 
GAijirr,  and  Eahlk,  J« 
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Martin,  RUgdi)  and  tfhidet,  for  the  A|)pd1ttit,  tit«il       181§» 


Skep.  7!  84.  14  Vbu  M.  tit  GroTi/*,  58,  %%  63.  «P^y««, 
^.  .^fe/2(i,  I  Sfdk.  524.  i?wc.  ^6.  tit.  Wilh,  (F)  523* 
«mi//*  M.  Packkursty  3  M.  I365  and  CV>Ae  £4/^.  ^^  56. 

£ejf  and  Pumanee,  For  the  Appellee^  cited  Chew^a  Lbm^ 
t^t  ns»  fVemi9^  2  Harr,  ^  Johns.  173,  (note):  hrogdtn  v$^ 
Wajlhir'9  Ex*T.  4-e.  Ibid  285;  and  BtlC$  lessee  V4.  BtU^ 
eial.  4  Harr.  ^  M^IkH.  80. 

Chase,  Ch.  j.  delivered  the  opinion  of  the  cotirt  The 
following  principles  prevail  in  the  construction  of  wills* 
The  Intention  of  the  testator  is  to  be  collected  trom  i^t 
words  of  the  will,  and  the  whole  of  the  will  is  to  be  con* 
sider^d  and  compared  together.  Such  conntruction  mast 
be  made  as  will  gratify  every  part  of  the  will,  if  it  can  be 
done  consistent  with  the  general  intent 

The  question  is*  whether  the  testator  intended  an  imme- 
diate devise  of  the  Rope-PValk  to  his  nephew  Daniel  B9W' 
ly,  or  intended  it  to  be  a  contingent  executory  devise  \n 
i7o2{;/]/,  depending  on  the  executory  devise  io  Ann  Lur^ 
vesting  in  her,  on  the  death  of  George  Lux  under  age,  and 
without  issue? 

The  Ropt'Walk,  and  the  five  acres,  must  be  considered 
as  the  same.  The  five  acres,  as  described  in  the  wilt  Is  a 
particular  and  precise  designation,  by  metes  and  bounds,  of 
the  land  comprehended  under  the  general  terms,  Tht  Rope* 
Walk. 

It  is  pWn  the  testator  did  not  intend  to  die  intestate  of 
any  part  of  his  estate,  and  particularly  of  bis  land  called 
Chatcworth.  It  is  also  plain  he  intended  the  Rope-Walk 
for  Bowhj.  If  he  intended  a  contingent  devise  to  Bowfy^ 
there  was  no  necessity  for  excepting  the  Rope  Walk  in  the 
devise  to  his  wife  fur  life,  because  Bowly  was  not  to  have 
it  until  Chalnworth  vested  absolutely  in  her  on  the  death 
of  George  Ltix  under  age,  and  without  issue,  and  she 
might  have  enjoyed  the  whole  of  Cluttsworth  without  in* 
terfering  with  such  intention.  But  if  he  intended  an  im- 
mediate devise  to  Bowly^  it  was  necessary  to  insert  in  tfie 
devise  to  his  wife,  for  life,  the  exception  of  the  Rope-WnlL 

Is  there  any  thing  in  this  will  to  prevent  it  being  ex- 
pounded in  wich  manneras  will  effectuate  that  intention? 

The  ninth  clause  is  that  part  of  the  will  on  which  the 
^ueitivD^.pfincjpally  depends.    If  m  reading,  this  clause 
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181D.  ^e  stop  at  thfe  words,  ^^but  incoMt^^^  the  conseqaence 
^'"'f'*-^  Vould  be>  thit  a  fee  simple  v^cmld  vest  in  George  Lux  ah- 
^  Bolutelj.  The  testator  did  not  intcod  to  give  a  fee  sim- 
ple to  his  son^bot  to  modify  it  io  such  manner  as  to  create 
sh  executoiy  devise  to  his  wife,  on  the  happening  of  two 
contingencies;  and  to  effect  that  intention,  it  is  necessary 
to  read  on  and  complete  the  sentence,  which  is  Hot  com- 
plete until  you  come  to  the  saving  clause  which  excepts 
the  Rope-ffaik,  The  whole  clause  is  one  entire  sentence, 
comprehending  two  dispositions  connected  with  each  otiier, 
and  one  arising  out  of  the  other;  and  the  intention  of  the 
testator,  as  to  th^  two  objects  of  his  bounty,  his  son  and 
wife^  cannot  be  ascertained  until  the  sentence  is  finished. 
The  exception  or  restriction  is  as  operative  at  the  end  of 
the  sentence  as  it  would  have  been  at  the  commencement^ 
and  the  saving  pervades  the  whole  disposition,  and  ex- 
tends to  the  tirst  as  well  as  the  latter  part  of  the  clause* 
The  saving  does  not  relate  to  the  estAe  created,  but  to 
tlie  thing  devised. 

Tliift  construction  is  enforced  by  an  expression  in  a  sub- 
^  sequent  part  of  his  willj  where  the  testator  uses  the  term 
Ills  estaley  (evidently  meaning  Chataworth)  vesting  in  his 
.  son  upon  the  death  of  his  wife;  importing  tliereby  it  could 
not  vest  in  him  during  her  life;  and  if  it  did  not,  the  de- 
vise to  BowJy  must  have  been  intended  by  the  testator  an 
immediate,  and  not  a  contingent  devise  of  the  Rapt-H'alk 
to  Bow>y<i  otherwise  it  would  have  vested  in  his  son  dur* 
ing  the  life  of  the  wife. 

Tliere  is  no  complete  disposition  in  the  clause,  until 
the  creation  of  the  estate  limited  to  the  wife  by  way  of 
executory  devise.  The  insertion  of  the  saving  manifests 
plainly  \yhat  the  devise  is  to  operate  on,  by  excepting  a 
particular  part,  the  Ropt-Walk^  which  the  generality  of 
the  words  would  have  included,  and  if  it  had  been  the  in- 
tention of  the  testator  to  apply  the  contingency  to  Bowly^ 
it  is  natural  to  suppose  that  he  would  have  repeated  the 
words,  making  the  estate  contingent  immediately  after  tba 
devise  to  him,  which*  of  itself  vests  an  absolute  fee. 

Buchanan,  J,  dissented. 

JUDGMENT  REVERSED,    AND   PROCEDENDO   AWARDED  (cu) 

fa  J  See  the  case  of  LammoVs  Heirs  ^  Devisees  t».  Bou^f 
Jkin,  on  appeal  from  chancery,  6  Harr.  &  Johu,  500. 


Digitized  by 


Google 


Of  StAKTliAIIB.  IT 

JtTKS« 

A^bXL  from  BaUimort  Coanty  Court     tljecttnint  tot      <>^y-i^ 
i  tract  of  land  called  GtstU  Inspection^  tying  id  BaUimote      **"«** 
jCottQty%  containing  400  acre9»     Defence  was  taken  on  war- 
rant, and  plots  wer<i  made,  bj  which  it  app<»ired  that  theMcMiT^S 
plaintiflf  located  Gist^a  Inspection^  ^  beginning  at  I  on  the  <**^*^«A*J?*^ 
plots,  which  was  not  connterlocated  nor  denied  by  the  ^^"•■^^^JlJt'^ftejIJ 
fendant,  bdt  admitted  by  bim  to  be  the  place  of  beginning  f?'^^  «v77 


»|Bi«kNM     of 

of  Gitrs  Inspection.  KT  b^iJSi/^ 

[  I.  At  the  trial  in  October  )  806,  the  Jury  by  their  verdict  ^^  i;S,*J|l^l: 
tayi  **that  they  find  the  bounded  red  oak  tree^  mentioned t!ii!!C^»t  •  m 
in  the  grant  of  iMn's  Lot,  to  have  stood  at  figure  9  in  the^Vti^iStiiSf 
j)lot8,  and  the  said  tract  of  land  to  run  thence,  what  is  dfel!t^\p«iltiMt 
called,  in  the  defendant's  table  of  courses  on  the  plots,  tlie  £Un  W  »• 
thirty-eight  perches  N  25^  W,  and  100  perches  N  TOi^  W  SL^aU!*^ 
lines,  according  to  their  several  courses  and  distances  iqb  Jvry  b  iin«a. 
the  grant  of  Lun^s  I^ot,  with  four  degrees  of  variation j  Jj  «Jf  »dmiMkiij 
and  the  jury  find  the  befltlnnini;  of  Gisf^s  Inspection  to  bc«^«    ««»«  •'^ 

f»      J  o  a  r  power  oi  frMMmc 

at  figure  9  in  the  plots,  and  to  run  thence  course  and  dis-  iJl^iJ'^i'ii;^^.**' 
Jance  according  to  the  grant  of  GiiCs  Inyfiction,  with  an  ar2i5^*tJ?^ 
allowance  of  two  degi-ees  for  variation.     And  the  jury  find  2JSJ^S*i* 


for  the  plaintiff  all  tiie  land  lying  within  GistU  Inspection^  I^  "SiSSjllIlS 
according  to  the  location  thereof  made  by  the  jury,  which  ^  n^ 
IS  not  covered  by  their  location  of  Luh's  LfH.     Motion  of  tke  7""**** 
\rf  the  plaintiff  to  set  aside  the  verdict — 1.  Because  it  btT  ^j* 


The  plaintiffi»|^i>ube«Me. 
is  motion,  and  ««•«?•  t»wf*f«.r< 

'i^rAle'.ti  hilt  f  he  kuruMe  ihr  rmrim» 


'  pan,  ta4  to  imAm 

MKk  ui  allMrMiM 
a*       corrctpMK 

according  to  the  location  thereof  made  by  the  jury,  which  ^ n^ijt^Tinite. 

cmSCST 
J     crrtaia 

againat  evidence.    2.  Because  it  is  against  the  ad  missions  ISrurd  ^  jK  <K 
of  the  plaintiff  and  defendant  on  lecord. 
afterwards,  at  the  next  term,  withdrew  his 

'  ta  aakc  an  j 

•  prayed  the  court  to  enter  judgment  on  the  verdict;  but  the  j^^^'^^Ei^ISa* 
court  refused  to  enter  a  judgment  on  the  verdict.  Motion  JJ*^Se^l!2j 
was  then  made  by  the  plaintiff  for  a  venire  de  novo;  and  tS^jZti^JS^ 
the  verdict  was  set  aside,  and  a  venire  de  novo  awarded.  J^  ISL^XA 
2.  The  defendant,  at  the  second  trial  in  March  IBOTftL^H^^li 
liaving  located  on  the  plots  the  land  called  Lun^s  Lot,  as  **^wy!S?S^t«rr 
located  and  returned  by  certain  commissioners  on  the  2d  ^£3t  *  «J  _ 
of  August  1782,  and  on  the  present  plots  made  the  W  N  t>t«r«M,  wfeck  h 
W  100  perches  line  of  the  said  location  terminate  ia  lotcMi^^  *?^  ^ 

9m9iatmtj  of  Um 
verdict,  aiid  tkt  ^laiatifT  than  mmrta  fbr  and  ottfcitot  a  vtnirefiuUu  ^  !•««•»  Md  •«!•«  trial  MMd.  aW 
tk«  aecoud  teidet  h  lor  the  deAsndant,  iIm  trlatntfir,  un  writ  of  rrror.  eannut  taire  adrantagr  of  %vj  crrar 

.  _.  ..^  _  r .     „  ....    im,  relmoaialMrd  an  •d»*ii«»ir  kt 

rtbdow.    ^^CkaM^Cluh 
I    Wbtf re  .there  u  a  lOMtiMi  oh  tht-  plots  ia  iKe  caww*  by  rhher  of  the  fiartirt,  of «  tract  olJaAdtdaidg 
^loc,  fite.  and  there  t»  no  oouiKerloeaiioa  br  the  advvrte  inrty,  siieh  lotatioA  i%  admitted. 


•r  cW  r«Hirt  b«^w,  in  not  eunrriog  JudipQiriii  an  the  firti  rrrcUct.  U«  has  rclm%«wlwd  an  advmntafe  a« 
nicrbt  have  been  rntitlrd  lo  by  te^oifseiniir  in  the  e|>iiiion  of  the  aonrt  below.    >'«r  CAnat,  Cluh 
I    wbtf  re  .there  ia  a  foeatitni  oh  ih«-  plots  in  the  caww*  by  rkher  of  the  fiartirt,  of «  tract  of  ia^  i 
~^1ot,  fite.  and  tiiere  t»  no  oouiKerloeaiioa  by  the  advvrae  inrty,  siieh  lotation  is  admitted.         ^  . 
No  eTidt;nce  can  be  g^n  oi  the  loeabon  ofa  deed,  plot.  <kc  which  dute  nat  aoit»t|iond  willi  it. 
Where  the  Jt'ftwdant  tnrfaaed  aad  leail  eertain  procaedingk,  whWh  w«rre  variant  froM  the  lB««Wi« 
adr  OB  the  y4ot»by  him^  adUiont  oh^eetiaa  beuaruMMk  to  Um  kstttW  •Ctkc  cyidrmr»*i  ctiaaf  tmt 


Made  OB  the  u4ut»  bf  him.  adthont  oh^eetiaa  beuar  made  to  Hi 
dMr-dMiinielcgi^  adiMNiMft  wte»  aOsrad  hfilniMMiilift 
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N«.  89ji  bf  tte dtyof  SaUimon^  tofiroyeliis  said  l«o^ 
tioQ  correct  on  the  present  plots,  read  in  evideiice  the  |^o« 
c^ingSj  certificate  and  plot,  made  out  and  returned  kj  the 
said  commissioners  in  1^82.  And  a«  th^  defendant  had 
reiki  in  evidence  the  6aid  last  mentioned  proceedingd  foir  tM 
purpose  aforesaiti,  the  plaiiitiflf  bflTered  to  read  the  si&nie  i^ 
the  jury,  id  show  that  the  same  did  not  corarcspond  with 
the  location  marie  on  the  present  plots  by  the  defendant^ 
but  that  the  W  N  \V  160  perches  line  terminated  in  lot 
No. 900,  and  not  In  No*  892.  But  the  defendant  olijected 
io  the  plaintiff's  using  the  said  proceedings,  plot  and  cer*^ 
tjficate,  for  the  purpose  atbresaid.  And  the  county  courts 
IfnekotsoTif  Ch.  J.  and  Botlingstdof'ik^  A.  J.)  determinedi 
that  Indsihuch  as  the  plaintiff  had  not  coonterlocated  th6 
jiroceedings  of  the  commissioners,  he  could  not,  by  thA 
evidence  offered,  controvert  the  location  thereof  as  made 
by  the  defendant  The  plaintiff  excepted;  and  tlie  verditSt 
^nd  Judgment  being  for  the  defendant^  the  plaintiff  ap^ 
pealed  to  this  court 

Hie  cause  was  argued  before  C^ase,  Ch.  i.  BiHfOAitAsff 
Cbunr,  and  Bakle^  J. 

ilfof/tnand  Winder^  for  the  Appellant, stated  that  the^ifar 
question  was  upon  the/frt/  verdict  found  bv  the  jury;  that  the 
^ectment  was  brought  for  GisVs  Impection^  the  beginning 
of  which  tract  was  admitted  by  both  parties  to  be  at  letter 
I  on  the  plots,  and  the  only  question  for  the  jury,  was  as  to 
the  variatioa  of  the  compass  on  the  lines  ruaning  from  the 
beginnii^  at  I;  but  the  jury,  disregarding  the  admis^on  of 
the  parties,  by  their  verdict  found  the  beginning  of  G'mfi 
hiBpectum  to  be  at  figure  9  on  the  plots.  They  contended 
that  the  finding  of  the  jury,  as  to  the  beginning  of  GUVt 
Inspection^  ought  to  have  been  rejected  as  surplusage,  and 
the  court  should  have  corrected  the  verdict  so  aa  to  make 
tiie  beginning  at  the  letter  I,  and  rendered  judgment  there- 
on. If  the  jury  find  what  is  contrary  to  tihe  agreement  of 
the  parties,  it  is  mere  surplusage,  and  judgment  is  to  be 
entered  on  the  remaining  part  of  the  verdict  They  cited 
7  Bac  Ah.  tit  Verdict^  (W^  41,  D^tr^  115, 147, 185. 
Qoddax^n  case,  2  Cokc^  4.  HasioUvi.  Juxont  Cr<K  E!ix» 
£80.  2  RoU.  M.  691,  (R)  pL  1,  3,  a,  la  Jenk.  103. 
Wilcox  vn.  The  Servant  of  Skipwith^  2  Mod.  5.  Gart  vs. 
Fepye^  Cro.  JSUx.  4U    5  Com.  Dig.  tit  Pleadsr^  (S.  17, 
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18.)    $  Leo,  80,     TovMn  V9.  Crqktr  ^  KBhgt  ^  ItifU^        Iftia 
1 216.     1  Lto.  66,    Tqaier  w.  Jacisoriy  Hob.  53, 54.    FifH      ^j^X^I^ ' 
,«&.  tit.  Trial,  386,  40r,  437,  438.  J'fiL  19.     7Wa/«  P«f       J^^ 
jp(iw,  284.    Co.  £i/|.  22r.  {^.    ^w/<#  of  Practice,  II  3/oA       ^^"""^ 
<H9  (2)i    2  Bulstr,  56.  Toniin  vs*  Croker,  2  Ld.  Baynu 
160.    Jff'Ferran  vs.  Taylor^  3  CmncA,  280/  aQ4  ^o^  vt^ 
CittmgsU  Lf89ec^  1  /ferr.  ^  /oAni.  28, 

ffarper  and  fF.  Dorsey,  for  the  AppeHee,  sttied  ihftttwa 
gn^tions  arose  upon  the  refusal  of  ^e  ^ourt  below  to  en^ 
ter  jiidgvnent  tipon  the  first  verdM-^l-  Pid  the  court  err 
in  so  refQsiqgP  And  2.  If  thej  did^  was  it  conipe^^Qt  for  th« 
appellant  to  avail  himself  of  it  oa  his  ?U)peal^  T^^J  *d* 
niitted,  on  the  ^rat  question,  that  the  court  might;  mould 
Ibe  verdict  so  as  to  carry  the  intention  of  (he  jury  h^X(^  ef* 
fectj  but  they  contended,  that  if  it  had  been  done  i%  thia 
case  there  would  have  befp  quite  a  diflTerent  finding  fron^ 
that  contemplated  by  the  jury^  since  the  jury  inight  not  have 
found  the  same  variation  of  the  ^opnpass  from  the  beginning 
.  at  the  letter  I,  which  they  did  firoip  the  figure  9*  In  ail- 
ite  cases  cited  by  the  cotinsel  foi;  Ibei  anpeHant^  after  th<^ 
surplusage  was  stricken  out,  there  was  a.  complete-  irefdtc^ 
Remaining  upon  which  judgment  could  be  entered. 

On  the  second  question,  they  contended,  th9.t,^he  plaintiff 
below,  on  the  refusal  of  the  court  to  enter  judgme^  on  the 
verdict,  should  have  availed  himself  of  the  en  or  at  th^.t^e 
by  an  appeal  or  writ  of  error;  but  having  submitted  to  the. 
decision,  and  prayed  the  court  to  award  a  venire  denavof 
which  was  granted  to  faims  he  has  ^yaived  all  error,  if  ther^ 
was  any. 

On  tlie  question  arising  on  the  biO  qf  exe^tions^Hiey  re« 
fcrred  to  Bammond,  et  al.  Zessee  vs.  Norrh,  2  JBorr.  ^ 
Johns.  148.  Keedy  vs.  C/iaptine,  3  Harr.  ^  M^Bm.  578; 
and  Jarretfs  l^issee  vs.'  West^  I  Hart.  4*  Johns.  501, 

^CHA^1  Ch«  J.  ^Uvered  the  epinioo  of  the  court.      As 
16  the  fir^tqf^stif^n.ia  this  case  arising  on  the  refusat  of 
tiie  court  to  enter  up  judgijii^t  en  the  verdict  of  the- j«ry* 
•  •  It  appears  to  the  ctrart  that  t^  verdict  waa  insuffideitt, 
^%i  that   the  court  below  did  not  ^rr  in  refusing  to  enter 
^jtidgment  o^  it,  and  in  granting  a  t^0»ir^/acta«  de  novo. 
The  jury  wer«^  coucludM  by  the  admisaipn^  of  the  par- 
ties, and  ought  to  have  found  the  beginning  of  Okl^s  In-, 
^citum  M}i  the  fliiw  ^dmitt^i  but  heviog  disregardeil 
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CAPRS  IN  tBE  COtmT  OP  APPEALS 

t8f<t  Hie  tihnhsicfM  of  the  parties,  aird  fiiuDO  tfie  beghming  ot 
<9itrt  ^ipctrito  at  «  different  pkce,iigiire  9,  tb«  snthtev 
qtient  finding  «f  the  jury  is  predicated  on  ttwt  mistake, 
and  the  connea  and  distances  of  Giit^  In^tH^n^  aa 
found  hy  the  jorj«  mast  run  from  figure  9*  and  the  coort 
have  no  pawer  to  cliange  the  verdict,  and  to  lay  th^m 
down  from  I»  contrary  to  their  tntenfion  plaint j  expressed* 

If  the  verdict  of  the  jarj  ia  insolficieBt,  or  contrary 
io  the  adatiasions  of  the  parties,  the  court  have  the  pouev. 
€t  granting  a  new  trial,  or  ordering  a  vmivtf  for  the  at«. 
tainment  ^  jastiee. 

It  ia  the  acknowledged  and  exalusiTa  province  of  the. 
jary  to  decide  on  the  variation  of  the  compass,  and  to. 
viake  aueh  an  allawance  as  corresponds  with  the  proof, 
and  will  advance  justice.  The  juries,  in  fixing  tlie  va«^ 
nation  of  the  compass,  are  not  confined  to  any  certaiiu 
rules,  but  are  governed  by  the  circumstances  existing-  ia^ 
tiie  caaa.  The  juries,  in  some  cases,  have  refused  to  make 
any  allowance,  In  others  they  have  allowed  at  the  rate  o| 
one  degree  for  every  twenty  jearst  and  in  others  they. 
have  been  influenced  by  ancient  runnings  and  proof  of  poa* 
aessionsr  There  being,,  therefore,  no  certain  criterion  by. 
which  the  allowance  can  be  ascertiiined  with  precision,  it 
woMld  be  assuming  too  much  in  the  court  to  change  the  ver- 
^t  in  this  case,  by  running  the  courses  according  to  the, 
patent  of  Gts/'t  IntpecHon  from  I,  instead  of  the  figure  9, 
with  the  same  allowance  of  variaiioil. 

^  (a)  It  appears  to  me  that  the  plaintiff  has  relinquished 
tU  advantage  he  might  have  been  entitled  to,  by  acquiescing 
in  the  opinion  of  the  court,  and  movivig  for  a  veifitre  fadaa 
di  novo,  and  obtaining  sk  new  trial.  The  ground  of  the  mo* 
tion-  was  the  insufficiency  of  the  verdict,  and  i^as  granted 
at  the  iitstance  and  on  the  si^ggevtion  of  the  plaintiff.  If  tM 
court  below  had  erred  in  refusing  to  enter  up  judgment  0^' 
the  verdict,  and  the  plaintiff  had  rested  his  case  d6  iiif 
judgment  of  n&rtpfiisn  would  hiive  be^ili  given,  and  thtf 
platntiff  could  have  obtained  tedrcaa  by  wrk  of  error,  but 
atoording  to  this  mode  of  proceeding,  if  sanctioned  by  thia 
eourt,  the  plaintiff  will  have  the  benefit  of  a  second  trial^ 
and  th?  right  of  afterwerds  questioning  t^e*  judgment  be* 
lew.    The  pmim  /b«ea  was  granted  on  Uv^  ffl(>tion,  and 

(a)  The  part  faere  inicrted  in  arokftets  did  not  form  a  pi^t  of  the 
epi^on^orifee  aoiirtk 
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«t  the  mshmce  of  the  ptaititifi;  and  oti  th€  gmmi  t^nit  ihe      l^O. 
verdict  was  insoftcieDt  atid  vdiil,  a<i4  the  plaithtfT,  ha\ifi^      ^^^^^ 
hvd  the  benett  of  a  second  trial,  aiid  failed,  cantiot  now,  |    q,^^  |^ 
think,  be  allowed  to  question  the  Itgafitj  and  ptbprtety  of      ..     *    * 
the  proceeding^ 

The  court  Considered  it  as  a  prlncipte,  estabKshed  be* 
yond  cohtroversj,  that  where  theire  is  a  locathm  on  the 
plots  by  either  of  the  parties,  of  a  tract  of  U^d,deed,  plot^ 
dc.  and  there  is  no  count^rlX)Catioti  by  the  adverse  (Mkrtjt 
Btach  location  is  admitted. 

It  isalso,estabIifihedy  that  no  evidence  can  be^jven  of 
the  location  of  a  deed,  {$lof,  fcc.  which  does  pot'corre- 
q^oml  with  it,  '      '  '         .     ^ .  *  '   n . 

In  ttiis  case  the  proceedings,  certificate  and  ph>t,  of  thd* 
commissioners,  being  variant  from  the  location  made  onf 
the  plots  "by  the  defendant 'bfth^  said  proceedings,  certifi<^* 
cate  and  plot^  coold  imt  legally  be  admitted'  4s  evidence. 
The  defendant  having  produced  and  read  ihe  same  toth^ 
jury,  without  objection  being  made  to  the  l^lity  of  the 
evidence,  could  not  render  the  same  legally  admissible' 
when  od^red  by  the  ptafntifT;  iltid  this  court  are  of  opiiiion^ 
that  the  court  below  did  not 'err  in  rejecting  die  said  tes*' 
timony,  anddo  alBrm  thejodgment.    •• 

Oaktt,  1.  dissented  as  to  Uie  opinion  expressed  on  f1i6 

hill  of  iXCtftiom.    '  'ivDQM£llT  A7>IRH£B. 


WooB  rs.  Gkuitdt  (l  TftOBKBtrRpH'f  Leasee.  Jukv* 

Appeal  from  ^/i/Ztmore  county  court.    Ejttimmt  farMtin^tC"^ 
a  lot  situate  in  the  city  of  BaliirmtB^  in  thft  nart  of  Ae  cSkJSXy    £ 


^rove  flM  act  of  bankni  fifty  rommiord  S9  tke  Nii^>w|i»»'lle  uroMTtlSivt  Witm  n*  '"'^  ^^^  9f*% 
911(1  nut  cvi<leiice  jiccntditij;  to  tW  prhidpl«»«*f  the  i«Nnitt«» iaw, mid  mf  D*»ile  e\Mki»««,^y  1^  Mivai, 
i»l'tl)t  t/.S.  whieh  vt^tati'totliUtiilijrft.  .•'■:•> 

^...,.  .^^  .»_!-.  .._  .  J.  -. . .-^ ^.  ^  ^  *..  •__  ..  _  .-:.  _^  .-^_-^  — 1,t1ld  tlw 

l«%9r,  tuiry  and  «Hi»r<r,  IkMl  in  ilH^rtlatmNrn,  •re'4iriith«'M,ai»d  •uUtiimed  if|  iheplaeri^  «  rt^l 
IcM^aa  ual  4ntirT  t»nd  uttier  1  hv  tin.r  ot  thi  ^ir.tse  U  lusiier  of  fiibtiatirt',  and  itot  tvcni,  and  th9 
plaiiuitt'  mu«i  ^how  a  tiU*t  i^  hit  Usmun  anterior  W  the  time  ol  the  ftnaite,  koMiae  %riUiM|  iiitli.latlf 
Utty  «o«iUI  not  ma|ce  a  r^al  \t>»$t,  <     « .  •     ^ 

111  an  actittu  fur  tlif  $ne4ne  pteft*^  f lie  plaintifr  ^ai*  recartr  iKoflit  IKtn  llie  ti|ne  of  tlie  ittime^ 
%dtli<mt  ihi^h;^  tit  tr,  tbt  «!« ft  uour.t  bein^  (.onciuclctf  bj*  it.  But  if  lie  trlaint  prufit*  fnm  %o  tiie  |iin# 
of  the  ikniiw,  the  dHtndant  nay  «»tnnr«n  hb  tit^  . 

•  The  r^rt  vit)  aikm  tl.f  plaifitiff'  in  t>^>nit  10  aiti^d  Mi  drt^arafi^n, t>y  tUu^fipt  tliettme  of 
V»'  fkrir.i«*>,  at  an;  liqii  bi  furt-  lerdict,  on  tucb  trrn«  m  ««ii  imfttM*  no  bard  biMM  the  drfrndanu     . 

lti«  «rffatK/  Wi^iM  nf  the  «ci  of  laOP,  dk  f 53.  tvtaihe  ^  the  aiumtfiuent  (.1  JutniAi  fraacediufi,  <bM« 
Batt^ti-tHl  10  uutueftorfiibuaneeMbutto  fotm      ,  ,•'  .     , 

The  iitaiMUft  in  1  j«^iiaent  n«r  la  eviikifrr  h  |tr«nt  to  S  L  ifi  l^S,  for  a  t'  aet^f  land  called  L  t: 
Also  an  uct  oi  a<«rnibly  pacwd  in  17»9,  vhich  TPtiu4  that  J  E  H  had  art  fbrth  that  be  y»m  ttiard  and 
|Mia««#wd  «f  4.  !•«  Vta-  and  dRHced  that  l^  L  ibottM  U  la  d  cnit  and  ft>rni  |iart  uf  9  faipa;  alao  that  loc 
lio  6«Z  wa«   part  ol  2,  L*  to.  etat|ii«^  by  J  E  H,  and  laid  off^,  Min  of  the  md.  tv%n;  that  ib«  kA  wmt 


Ko  o«7,  wa«  part  ol  i,  i,,  to.  eiat|ii«^  by  j  E  H,  and  laid  olT  a«  imn  of  the  md  tv%n;  that  iMt  kA  wa« 
mtMmn'94  by  ^  X  N  n»  H  D,  vh9»poiM«««d  &i  tratM  I7««  to  I?9«^ihen  h«  C0i*\i^«vd  it  to  A  fi,  «bo  mimi 
•OMeslttd  iw  until  leoa,  whep  h«r  croniie^td  ittuthe  ktspnof  tb«  v.aMiiiff-*i>/ff.ihutthr  pitiintift  hu^ 
flo  htbt  to  rtcoTcir^  there  briUf  mi  tiCMr  t  tdaeed  fhnii  tbifrri.nitrt  vt  L  L  ^nSF*  H«aitd  there  beinjt 
■        '  "        ■  entitle  tbe|»l«b    * 
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Pohtbt  to  rteoTer^  there  heiug  mi  ^Cm-  « tdaerd  fhnii  t^-frri.niet  oj  i „ 

»u  poueMioii  proved  in  A  B,  a&d  t«aaa  Mid^  «1uiBi  be  «iaui^»»ulL(iaitt«»eBtitk  the  |»hiiuua'  10 
yco9rcir«««bo«iib*V)af  aua    . 
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VI 


1810.  city  called  HoipqtriTa  late  addition  to  Baltimore^  aijid  knowi^ 
on  the  plot  thereof  by  No^  687|  &c.  Th^  (/wpwe  in  the 
declaratipQ  w^s  stated  to  be  on  t(ie  1st  0/  /anuary  1801« 
The  general  isa^ie  w^^  pleaded* 

1.  The  plaintiff,  (now  appellee,)  at  the  trial,  produce^ 
^d  bad  v»tnef»e9  a^prp  to  prove  that  ^ytnia  ^rown^  of 
£altifjru>xf%  merchanti  V«8^  ^  p^rspn  p»i«g  trade  and  com- 
H^erce  at  the  said  place,  ^n^  that  he  was  'indebted  before' 
and  on  the  20th  of  Februarj  1 802,  and  afterwards,  io  Mcho^ 
l0i  Norrii^  in  a  sum  exceeding  2^000$  that  Norris  on  the 
$2d  pf  Februdry  1802,  sued  o.ut  a  writ  of  cajptoa  ^  respoti" 
dendum  (gainst  Brown^  which  was  returi^ed  nm  tit  And 
the  defendant,  (now  appellants)  having  offered  eyidence  to. 
prove  that  the  debt  due  tp  JVorril  bs^^l  npt  become  due  or 
payable  before  or  at  the  time  when  the  writ  of^capioi  ad  rU\ 
pondendum  was  issued,  thp  plaintiff  further  produced  anit 
showed  to  tl^e  court  the  commission,  qualiltcationsi  (jl^posi* 
tions  and  proceedings,  before  the  commissionersy  ai»d  theii^ 
judgment  thereon,  as.  herein  after  mentioned,  ap,4  offered  to, 
read  the  judgment  of  the  com^nissiopers  to  the  juify,  to  prov^ 
ths^t  Brown  had  committed  an  act  of  bankruptcy  before  th^ 
issuing  of  the  said  cpjmmisslon;  and  further  offered  to  prove 
that  A^ox^^i  >n  the  petition  and  writ  aforesaid  mentioned,^ 
vTds  one  apd  th#  same  person*  and  that  Brown^  in  the  writ 
and  iudgqnent^foresatd  mentioned,  was  one  and  thesam^ 
person.  '1  he  d^f^K^^^^ot  objected  to  the  judgment  of  the 
commissioners  beipg  read  10  evidence  to  show  that  Brotvi\ 
had  committed  an  act  of  ban.k.ruptcy,  as  in  the  said  ji^dgment; 
stated.  But  the  court,  (A'tcA^&on  Ch.  J )  was  of  opinion,  that 
the  judgment  of  the  commissioners  was  prtma  facie  evi* 
denfie  of  the  bankruptcy,  and  might  be  read  to  the  jury  te 
cmpport  the  title  of  tiie  assignees  of  Brotpn;  but  that  if  the 
jiiry  should  be  of  opinion,  that  tlie  debt  from  Brqum  to  Aor- 
ris  was  not  due  at  the  time  of  issuing  the  cvjmu  qd  tj^spon-^ 
dendum^  that  then  the  judgment  of  the  commissionei;s  did 
pot  prove  the  bankruptcy.     The  defendant  excepted. 

£,  l*he  plaintiff  then  re^d  in  evidence  the  patent  for  \ 
tract  pf  land  called  Lun^Si  Loty  granted  to  Edtvard  Lun^ 
on  the  90th  of  July  ]  673;  also,  an  act  of  assembly  passed  fX 
April  Session  1782,  entitled,  ^*Ao  act  for  an  addition  ta 
fl(dtimore  to^wn,  in  Baltimore  county,*'  reciting,  that  John 
Eager  Howard  liad  set  forth  that  be  Aras  seized  and  po^ 
sessed  pf  a^reat  |iart  of  JLunUJLot^  j^art  of  which  had  h^^. 


Digitized  by 


Googk 


W^  4tttuit6  l6tft,  aqd  annexed  to  Bcdlimor$^\&mii  kt^  1610.  ~ 
He  prayed  a  law  aathorisiag  other  parts  of  the  said  tract 
to  be  laid  out  into  lot^  &c«  The  contmissioQers  of  BaUi^ 
fnore-town  were  therefore  required  to  cause  the  said  tract 
of  land  to  be  surveyed  and  laid  out  into  lots,  &c«  at  the 
p-oper  tost  and  expense  of  the  said  Howatdi  &e«  The^ 
plaintiiTalso  t!&ad  in  evidence  the  original  location  of  said 
addition,  mpde  in  pursuance  of  said  law,  from  the  original 
record  filed  in  the  Mayor's  office  of  the  city  i>f  Baltimore 
and  offered  evidence  to  prove,  that  lot  No.  68rinihe  said 
addition,  on  the  said.plot^  is  the  same  lot  for  which  the  pre<- 
sent  ejectment  is  brought^  He  also  rea<!  in  evidence  a  deed 
from  John  Eager  ffotOarJ^  in  the  said  act  iiientioned,  t6 
Henry  DidUf^  for  the  said  l6t,  dated  the  8th  of  October 
179^1  and  also  a  deM  for  the  said  lot  fr6m  DidUr  to  ^quUU 
JBrou^n^  dated  the  15th  of  April  1795.  He  also  offered  in 
evidence,  that  Brown^  in  the  said  deed  mentioned,  was4i 
person  using  trade  and  comTtierce  at  the  city  of  BdUimore 
on  the  19th  of  February  180^,  and  indebted  to  iVbrmin  a 
sum  exceeding  S^OOO^  and  that  Norris  sued  out  a  writ  of 
bapiaa  ad  respondendum  agamst  Drounu  to  recover  said 
•debtt  on  the  ^d  of  February  1802;  and  prodiiced  and  show- 
ed to  the  court  the  pt^tition,  commission,  qualification,  de* 
positions  and  proceedings,  before  the  commission  of  bank- 
ruptcv,  and  their  judgment  thereon;  and  read  to  the  jury 
fte  judgment  of  the  Commissioners  to  prove,  that  Broivnt 
bad  committed  an  act  of  bankruptcy  before  the  commission 
issued;  and  further  read  in  evidence  the  appointment  and 
qualification  of  the  assignees  under  the  proceedings  of 
bankruptcy;  and  read  in  evidence  the  deed  from  the  com- 
missioners to  the  assignees,  the  lessors  of  th^  plairttlff',  bear- 
ing date  the  SSd  of  February  t8o<^  sind  offered  evidence  to 
prove,  that  the  commissioners  in  the  said  deed  mentioned 
were  the  same  persons  appointed  under  the  commission  of 
ilankruptcy;  and  that  the  lessors  of  the  plaintiff*,  and  the 
grantees  in  that  deed  named,  are  the  assignees  under  the 
said  commission,  and  no  other  or  different  The  defendant 
then  offered  to  prove,  tliat  the  debt  of  Norris  was  not  paya* 
Ve  at  the  time  of  issuing  the  writ  by  him  ^inst  Brown. 
The  court,  upon  the  prayer  ofthe  plaintiff*,  directed  theju; 
ty,  that  if  they  believed  the  debt  from  Brown  to  Norrie  was 
due  and  payable  at  the  time  of  issuing  the  capias  ad  reepon^ 
4endnm^  in  the  name  of  iVorrlf  against  J^roe^m;  and  also  if 
they  believed  the  evidence  oBered  by  the  plaintiff],  that  tfae» 
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ISia       tte  tOiUnfilrii  intided^to  recover*    The  dd'<&a4aiit  esc«ft« 

d.  Thi^  fdamttfT  then  ofTered  evidence  to  ^ove,  ^uit 
^  lotSf  for  wkich  this  ejectmeot  is  broui^t,  was  pftft 
«f  the  land  mentioned  in  the  actof  aMcimbly  afiH-eaai^v 
(1762,^4  2,)  so  claimed  by  Ihxmrd,  and  laid  off  into  % 
to<H'a»  and  that  the  taid  lot  was  conveyed  by  Howard  to  K* 
iuttf  and  was  mipi>oved  by  DidUr  about  teii  yeal^  ago,  and 
4x>ntinaed  in  hie  occu^tlon  and  possession  until  he  sold  it 
to  Brown^  who  continued  in-  possession  of  the  tot  and  pre* 
viises  until  theS^d  of  February  1802.  Theplaintiif  thea 
prayed  the  opinion  of  the  court,  and  their  <lirectiOB  to  the 
jury,  that  if  they  believed  the  evidence  on  the  part  of  tlie 
l^aiatifi*,  4hat  then  Broum  had  a  legal  and  valid  estate  In  the 
lot  on  the  92d  of  February  1 80t ,  according  to  the  limitatioB*- 
in  his  deed.  Which  direction  the  court  gave.  The  defend- 
ant ex^«pted. 

4.  The  plaintiff  (ben  prayed  th^  opinion  of  the  court,  ani 
their  directitm  to  the  jury,  that  the  petition,  oommissioA 
and  asgigntnent,  under  the  commission  of  bankruptcy  issnel 
against  Brawn,  (Mrhtth  he  otfered  in  evidence,)  irere  com«> 
petent  and  proper  to  prove  the  facto  therein  mentionefl; 
ami  that  if  the  defendant  does  not  show  title  to  the  premised 
4n  the  declaration  mentioned,  out  of  Brotcn^  before  and  ob 
ibedii  of  February  t^OS,  that  then  the  defemlatt  mu^ 
claim  subsequent  to  the  act  of  bankruptcy  stated  m  the^ 
commission;  and  if  the  jury  so  find,  that  then  the  asstgn- 
Bient  of  the  bankrupt's  effects  gives  title  to  the  premises  h, 
the  lessors  of  the  plaintiff,  and  the  plaintiff*  is  enutled  to  re- 
eover.  Which  direction  the  court  gave.  The  defendant 
excepted. 

5.  The  plaintiflf  further  prayed  the  opinion  of  the  court, 
and  their  direction  to  th^  jury,  that  if  the  defendant  show9 
no  title  out  of  the  plaintilTbefore  the  22d  of  February  1802, 
and  no  conveyance  from  him  at  any  time  since,  that  then  the 
assignment  under  said  cause  of  bankruptcy  is  evidence  of 
title  in  the  lessors  of  the  plaintiff*,  until  some  title  is  shown 
out  of  i?rou^  before  or  after  that  day.  Which  direction 
the  court  gave.  The  defenclant  excepted.  Verdict  and 
judgment  for  the  plaintiiT,  and  the  defendant  appealed  to 
this  court. 

The  catrae  ivas  argued  before  Chass,  Ch.  J.  Buoaaka^p 
(^AttTt,  and  Eakls,  J. 
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OP  HARTLATta  tf 

-  Miffinf  »ih1  ' W  Ihrseff^  f6t  the  AppeUaif^  ta  arg*«Ag       MKK 

^n  ihejirst  h\\\  of  exceptions,  eoDtended  that  the  ju4g* 

Inetit  ef  the  commMSTonets^  ander  the  GommisMon  e(  bank^ 

rapicy,  was  net  primajiicit'e^ence  sufficient  to  prorre  that 

Jhown    was  a  bankrupt  vndef  the  bankinipt  law  of  the 

United  'Kroftf^  of  the  4th  of  April  18(Xk    In  Ens^md^  an-^ 

der  the  bankrupt  laws,  the  assignees  In  suits  brotrght  bj 

^em,  are  bonnd  to  prove  eTery  feet  by  ttua  tJOC<  evidence* 

The  proceedings*  of  the  comroiAsWners  are  not  evidence 

even  in  actions  to  recover  monej  due  to  the  bankirnpt; 

1h«y  are  not  evidence  except  in  actions  between  partietf 

knti  prltres.    Upon  common  law  principles  the  jvdgmeni 

^f  thfe  commrssioners  is  npt  evidence  for  anj  purpose;  and 

the  bankrupt  cannot  be  a  witness  to  prove  his  own  bank** 

mptc  J.     They  cited  the  bankrupt  law  of  the  Dniiei  Siatetj 

passed  en  the  4th  of  April  1800,  fti  Vol.  LmM  U.  S.  5^./ 

liuiL  N.  P.  Sr.  Cooper^s  B.   L.  105,  irS,  Stf6,  SOT,  380* 

Mfbci  vs,  Plumbf^  I  Dough  ^16.  Chapman  vs.  Qmtdnefy  I 

H.  Blk.  Rep.  279.    Batemm  vs.   Dcdley^  5  T.  /?.  512- 

Silw.  N»  F.  222,  226,  Vaughan  ^9,  Martin^  1  £sp.  Rep. 

440.  I  L'ffft^s  Gltb.  *St,  S2,  64,  65.  Mann, vs.  Sliepherd,  B 

T.  R.  79.  Rekt  V9.  Curtis j  2  Stra.  ai5;  and  Biekerdike  va 

Mifmortj  t  T.  R.403. 

On  the  second  bill  of  eicee^i^ions  they  contended,  that 
the  declaration  in  ejectment  shows  that  the  demise  was 
llRil  on  the  1st  of  January  1S01,  long  before  the  title  ac- 
crued to  die  lessors  of  the  plainttfT,  and  therefm  the 
plaintiff  could  not  recover.  Thej  cited  Berrington  vs^ 
JPi^khursU  2  S^ra,  1086.  Rtitm.  Eject.  «6t  Butt.  N.  Pi 
105, 10ft,  86,  87.  2  Eftp.  Dig.  445.  S  Blk  Com.  205/ 
and  ^sUn  vs.  Parkin^  2  Sitrr.  668. 

Qn  the  third  bill  of  exceptions  they  contended,  that  the 
fitle  set  out  did  not  give  Brown  a  title  to  the  lot  in  ques* 
tion;  and  there  was  no  evidence  that  Col.  Howard  had  a  ti« 
tie  t6  the  premises  by  him  coiivcfyed  to  Didier^  under 
whom  Btovm  claimed. 

On  i\\^  fourth  Kn^J^k  bills -of  exceptions  fhey  contend* 
ed,  that  under  the  bankrupt  law  the  whole  proceedings  of 
the  commissioners,  not  a  particular  part,  may  be  evldenc^ 
for  certain  purposes,  but  that  here  a  part  only  of  tl>e  pro- 
ceedings had  been  offered  and  admitted  as  evidence. 

Ji^,  Harper  mA  S.  Ckan^  y,  for  the  Appellee,  eon- 
tended,  upon  Hixe  first  bill  of  exceptions^  that  the^mmis^, 

TOL.  Ill*  5 
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18101  ritttaers  were  created  a  court  of  record,  and  with  compe* 
tent  jariBdiction;  that  they  acted  judicially,  and  their  jadg- 
ment  lAust  be  a  judicial  act,  and  sufficient  evidence  for  the 
purpose  for  which  it  was  admitted.  They  cited  Burr, 
SeUL  Casetf,  IS6.  BiUingH  vn.  Prinn  4*  Ddabore,  2  If. 
Blk.  Rep.  1017.  Tht  King  vs.  Forrest,  3  T.  R.  38.  Thz 
King  vs.  The  Inhabitants  of,  ^c.  Ibid  380i  Cooper's  . 
B.  L.  ir4.  Darby  vH.  Baughan,  5  T.  R.  210;  and  the 
5l8t  and  56th  sections  of  the  bankrupt  law  of  the  U.  S. 

Upon  the  second  IhII  of  exceptions  they  contended,  that 
an  ejectment  was  a  fictitious  action,  and  may  be  moulded 
by  the  court  for  certain  purposes*  The  detnise  is  a  matter 
i>f  formi  and  is  an  immaterial' part  of  the  declaration;  and 
besides,  und^r  the  act  of  1809,  ch.  153,  it  could  be  amend- 
ed. They  cited  Doe  vs.  Pilkington,  4  Burr.  2449.  Bm^ 
fiettvs.  Ganby,  Carth.  178.  ^slin  vs.  Parkin^  2  Burr.  665. 
Sinall  vs.  Cole^  Ibid  1159.  Faircfaim  vs.  Slutmtitle^  3 
Burr.  1292.  Oates  vs.  Brydon^  Ibid  1895;  and  the  act  of 
1809,  tk.  153,  f.  3. 

Upon  the  third  bill  of  excepttbns  they  contended,  that 
the  act  of  April  1782,  c/i.  2,  l*ecites  that  Col.  Howard  was 
ieized  and  possessed  of  LurCs  Lotf  and  directs  that  Lun*s 
Lot  should  be  laid  out  and  form  a  part  of  Baltifnore  town; 
and  there  was  sufficient  evidence  offered  without  deducing 
title  from  the  grantee  of  Lun*s  Lot. 

Upon  the  fourth  and  f^h  bills  of  etceptions  they  con- 
tended, that  the  56th  section  t>f  the  bankrupt  law  renders 
it  unnecessary  to  produce  more  than  certain  papers  in  evi- 
dence. The  assignment  of  the  commissioners  was  evi^ 
tfence  of  all  the  facts  therein  stated;  add  it  Was  sufficient 
evidence  against  an  intruder  without  title*  * 

Chase,  Ch.  J.  delivered  the  opinion  of  the  court.    The 
•  court  dissent  from  the  opinions  of  the  county  court  as  ex- 
pressed in  the  several  bills  of  exceptions  taken  in  this 
case. 

On  theirs/  bill  of  exceptions,  the  court  are  of  opiniaflf 
that  the  proceedings  of  the  commissioners  of  bankruptcy 
are  not  legally  admissible  as  evidence  in  this  case,  to  prove 
the  act  of  bankruptcy  committed  by  Aquita  Brown^-^th^ 
proceedings  being  res  inter  alios  acta,  and  not  evidence  ac- 
cording to  the  principles  of  the  common  law,  and  not  made 
evidence  by  the  laws  of  the  UnUed  States^  which  relate  to 
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this  subject.    The  opinioi),  therefore,  of  the  court  betow 
OD  this  bill  of  exceptions  is  erroneous. 

On  the  second  bill  of,  exceptions,  the  court  are  of  opi- 
nion, that  the  opinion  of  the  court  below  is  erroneous, 
this  court  being  of  opinion,  that  it  appears  by  the  proof 
$tated  in  the  case  that  the  lessors  of  the  plaintiff  below 
,  h^d  no  title  at  the  time  of  the  demise  laid  in  the  declara- 
tion of  ejectment,  but  that  their  title,  it  they  had  any,  ac- 
crued subseqi^entlj  to  that  time. 

An  ejectment  is  an  aqtiop  to  t^j  the  right  of  poasession 
to  the  land  in  controrersy.  The  leas^,  entry  and  ouster, 
laid  in  the  declaration^  are  fictitious,  an4  substituted  ta 
^  the  place  of  a  r^al  lease,  actual  entry  and  ouster.  The 
time  of  the  den^ise  is  matter  of  substance,  ^nd  not  form^ 
and  the  pI^intiflT  must  show  a  title  in  his  lessors  anterior 
to  the  time  of  the  detnise,  beci^use  without  suqh  title  th^jf 
could  not  m^ke  ^  r^al  lease. 

In  an  action  for  the  mesno  profits,  the  plaintiff  can  re- 
cover profits  from  the  time  of  the  demise^  without  show- 
ing title,  the  defendant  being  (concluded  by  itf  but  if  he 
claims  profits  prior  to  the  time  of  the  det^isei  the  defen* 
dant  may  controvert  his  title. 

The  court  will  allow  the  plaintiff  to  ameo.d  his  declara- 
tion at  any  time  before  verdict,  by  changing  the  time  of 
the  demise,  for  the  i\ttainm?nt  of  justice,  on  such  terms  aa 
tvill  impose  no  hardships  on  the  defendant. 

That  clause  of  the  act  of  last  session,  (Nov.  1809,  cL 
153,  8,  2,)  which  has  been  referred  tO)  does  uot  extend  to 
matters  of  si^bstance,  but  to  forn?. 

It  appearing  on  the  record  that  the  lessors  of  the  plidn-. 
tiff  bad  no  title  to  the  land  in  question,  at  the  tin^e  of  the 
demise,  the  judgment  must  be  reversed^ 

On  the  iMrd  bill  of  excaptitoos,  the  court  are  of  (^mon^ 
that  according  t^^  the  whole  proof  stated  in  the  case,  the 
plaintiff  has  no  right  to  recover,  there  being  no  title  de«> 
Placed  from  the  patentee  of  Lun^s  Lot  to  John  Eager 
floward^  and  there  being  no  possession  ptoved  in  ^quila 
pfQWn^  and  those  under  whom  he  claims,  sufficient  to  en- 
title thfi^  plaintiff  to  recover  in  ejectment  without  showing 
tttle^ 


isio. 
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IB10#  C^ORST^s  Lessee  vs*  Smuts* 

June, 
tr  y^"^  Appeal  from  Daltttnore  county  cmirt.     Ejectment  for  % 

^  *•  '  tract  of  lapd  caHed  FrankUvCs  Neglect  and  Cockeyes  Dh^ 
ton  ■crionoftot^^'yt  tjing  10  Batttmore  coQHty.  The  defendant,  (now 
^bS?'i»*'^ftpp«^*€e,)  took  defence  on  warrant,  and  plots  were  made. 
SSi?^"S.?ul5  •  1.  The  plaintiff  at  the  trial  gave  in  evidence  the  ccrtifi- 
S!ii1t**1.i!;«i5Xcate  and  patent  of  a  tract  of  land  called  FrcmhHii'»  Xeglect 
^nt"*^  mM  and  Cockeyes  Discovery y  surveyed  on  the  Hth  of  January 
SrautTor  •  «opy  1802,  for,  and  granted  to,  John  Cockey^  the  lessor  of  the 

iui4rricmt.    Tim     .    .      .^  .,     ^  •  ,      «...   ^.^^^        u         •  '  . 


M  the  irenrrtii  plaintiff,  on  the  2Sd  of  April  180S.  He  also  ^ve  in  evi* 
ir^aJniiy  t<tberMi  deoce  that  the  said  tract  of  land  i^  truly  located  by  him,  as 

to.   Tbie  CJMM  in  j  j  ^ 

^'le  uf*bSto^^**  claim  and  |)retension8,  on  the  plots.  The  defendant 
^IIbiJh**^'«iirrf^  g^^®  in  evidence  that  the  tracts  of  land  called  GibtonU 
^^^^^^Z  Forest  and  ffarner^a  Chance^  for  which  she  takes  her  de- 
JJiniT^lISi'^oi  fence,  began,  as  located  by  her  on  the  plots,  and  that  the 
SSSuSSS*.*^  black  letter  Jl  on  tlie  plots,  is  the  termination  of  the  third 
Sbt^'S^Viraieline  of  Lord  Baltimore's  manor.  And  also  tliat  for  forty 
tod?ftIIl*SS'pS.*  years  ^low  last  past,  nomas  Franklin^  whose  heir  at  law 
Imihlt  pmtm^  the  defendant  is,  and  those  claiming  under  him,  down  to 
tbUvio^w^un  the  defendant,  to  the  present  time,  have  been  in  the  actual 
»iii»^uMnittinj(  possessiou  and  occupation  of  parts  of  the  said  lands,  as  lo- 
ukeixip   lo  the  cated  on  the  plots,  claiming  the  wiiole,  and  using  and  cul- 

^lainlilr  ...  •  •  •       i 

Tht  pcodMhur  tivating  the  parts  so  located,  and  that  no  person,  except 
am  tttT  '^6t^  Franklin,  and  those  claiming  under  him,  has  ever  been 
n  wnntinf;,  jinu  ](n()^Q  to  possess  or  claim  any  part  of  the  lands  until 
^  "ilSawc  **  *"ithe  lessor  of  the  plaintiff  caused  the  certificate  of  Frank" 
SS'iiHu^'uIH^'*'*  A^V^/€C/  arid  Cockeyes  Discovery  to  be  made  and  re- 
JwnblSp?«n*tb2  turned.  She  also  gave  in  evidence,  that  the  lands  on 
5S!UI^1d!ll^;?f;  the  west  side  of  the  said  two  tracts  as  located,  were 

the  eaa^  on  whtth 
die  romt  are  to 
dirMt  the  jury  to  pfe««m^«nd4taid  •  p^nt 

lo  rep*-t  tkf  platntiffH  title, Uie  d* rtptlant mtitt  prodore an  antrrrdfnt  irant. or  i^re  rritfpn««  that 
aceh  craat  hbd  «zist«a;  or  tlM^w  an  ineiptrm  title,  or  >roorthat  the  rMiwd*  of  the  laud  ulBce  vrera 
last  or  dckiruyMl,  and  »huwa  rifhiful  pb«^«tnon  aeci*nnptan}  iii^  tlH*  il<-r^|tdaiti*k  title. 

Lmg;tk  of  poMttsion  is  the  0r«at  aiul  leading  tact  ia  pvoiattiiac  f^wiu  and  Uvedt,  and  without 
which  nu  ipunt  or  det^  can  be  nreuiiu*  d- 

A  deed  truin  C  to  F.  (ui»d4:r  iwlH>m  the  defendant  elainied,)  for  fond  %»liith  did  not  appear  lo  hiit« 
Wen  proyio«i»ly  rrBiitt-d,  wat  offered  m  e%  idenve,  and  there  vh»  no  evidence  that  C  wat  tvtr  iu  ilie 
puMet^iou  ortbeTaad— i7fir/,  thiH  ifC  was  ever  in  po^semou,  he  «rat  an  intriider,  and  hi<  difd  t:otild 
not  ouetaie  to  transfer  any  ri^ht  to  the  land;  and  the  entry  and  poM>fskion  ol  F  wu*  an  intttiviois  the 
land  being  vaannt;  aud  tJwi  the  deed  frnia  C  to  F,aiid  the  eertifi«ato  vfibe  receipt  tot-  the  Mimtatiott 
fine  endoricd  thertnn,  are  nut  le^^l  and  eompeieut  endrnee 

It  u  the  exeltmTC  r^t  Of  the  c^url  to  decide  on  ibe  i^aJit)  and  competency  of  aQ  teatiiaoay  o^ 
iered  to  ihejary 

Wht-re  twu  papen.  purporunp  to  he  eopies,  made  (not  under  aealO  hrtween  I74fi  and  17«9,  hy  a  fbr- 
mer  reijistrr  of  the  'and  Cfllee,  tf  e'Tiificufk-*  ol  »ur>vytof  t%ko  tract*  of  land,  one  survevt^  hi  i6C5,ai(4 


the  other  hi  UlO.  and  tfated  to  havr  heeu  lakt  n  fitmi  particuiar  reetird  biioks  4*f-thiii  office,  but  whirii 
books  euuld  not  be^btmd  iir  the  ofltte,  were  ottered  iu  evidence,  ^♦h  prnol  of  40  y  rar»  rxcHisi\-e  p«i*» 
lesstun  of  the  lands,  by  tlie  dedndant  Hud  tkoM- umier  uhum  he  ci&inieil—/fW«(,  that  the  cuptv*.  i*nt 
taring  been  certifi«  d  h)  the  register  under  ilie  tea)  of  the  Ian  d  offlac,  ami  being  withuut  date,  emMN^ 
ic  read  in  Ckidenca 

It  belunits  b>  the  eowM  to  4et«nn(ne  on  <he  l^gal  aflieieney  of  facU  and  circa mttaueet  which  viU 
NwtMiK  the  jury  in  prMi.mingiind  (iiiding  a  grunt  , 

Where  the  proof  was  uisufllaient  in  law  fiir  tho  oomr  to  ditcci  the  jury  to  presume  a  grant  of  the 
Hid  m  ^UMUOA  from  the  Pruprietarj . 
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MA  and  possessed  bj  John  Witsofi^  anci  ihat  the  knds        1^1^ 
on  tbe  east  side  of  (he  said  tracts*  as  so  located^  were  held      \^Xm^ 
and  possessed    by  the  hoyct  familj«  and  .that  the  lands  'j*. 

lying  between  Boyct  and  lyUson^s  lands  were  always  deem- 
ed and  reputed ^o  be  the  lands  of  FranJclin,  She  also  gave 
in  evidence,  by  TTiomas  Jones^  esqiiire,  formerly  collectot 
©f  fjuU  rents  of  the  Lord  Proprietary,  for  Baltimore  county^ 
that  from  the  year  1769,  till  ihe  expiration  of  tlie  proprieta- 
ry government  in  Marylwid^  during  which  period  Jona  waj| 
collector,  Franklin  paitl  quit  rents  for  the  said  two  tracts 
of  land,  under  the  names  of  Gibsori^i  Ridge  and  n^anxef'*^ 
Chance^  and  that  there  is  a  tract  of  land  in  Hdrfotd  couh- 
ty,  called  Gibfon*^  Ridge^  containing  500  aci-es,  for  which 
^uit  rents  were  paid  during  the  said  perioi  by  other  per- 
BonSk  She  also  read  in  evidence  two  receipts  from  JoneM 
to  Frartklin  for  the  quit  rents,  one  for  quit  rents  of  Gib- 
sori^s  Ridge  find  Harner'^a  Chance^  containing  1056  acres, 
for  one  year  ending  the  29th  of  September  I7ru  and  tlie 
4>ther  for  one  year  ending  the  29th  of  Septemt>er  1 7tA^  Sho 
further  gave  in  evidence  the  certificate  of  a  tract  of  land 
called  71u  Valley  of  Jehosaphaf^  ^y^^K  ^^  Ballimore  coun- 
ty, upon  the  head  of  Giaipowder  river,  and  upon  th'e  N 
side  of  the  S  branch  of  that  river,  surveyed  on  the  27th  of 
September  168S,  for  Richard  Smithy  and  containing  2500 
acres.  She  also  gave  in  evidence,  that  the  three  first  linea  - 
of  the  last  mentioned  tract  of  land  are  truly  located  b^ 
her  on  the  plots,  and  that  the  termination  of  the  third  lini^ 
thereof  is  at  the  little  black  ^ure  1  on  the  plots;  and  that 
the  true  beginning  of  Gibson^s  Forest  is  at  the  said  fif^ure; 
and  also  that  the  true  beginning  of  ffarner^s  Chance  is  at  % 
tlie  red  letter  ^  on  the  plots,  and  is  near  to  a  branch  run- 
ning into  the  little  fails  of  Gunpowder,  and  that  the  hhlxl 
branch  is  truly  located  by  ber  on  tlie  plot;.  She  also  gaVe 
in  evidence  a  regular  descent  from  Franklin  to  her,  as  hi* 
heir  at  law.  She  then  offered  to  read  in  evidence,  for  the 
purpose  of  showing  title  to  Gibson'^s  Jbrest  and  ffarnerW 
Chance  in  Franklin^  under  whom  she  claims,  a  deed  from 
John  Clark  to  Frankltn,  beating  date  the  2d  of  Augas^t 
1765^  duly  acknowledged  according  to  law  on  the  samn 
day,  and  recorded  among  the  land  records  ol  JSallhildfe 
county,  on  the  3 Ist  of  October  1765,  wl^ereby,  in  wtt- 
sideration  of  £375  current  money,  Clark  c<>nvcytBd  to 
fir'anktin  "all  those  two  tracts  or  parcels  of  land  lying  in 
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1810.  Baltimore  county,  between  the  north  and  sonth  branches 
^^^^^^  of  Gunpowdtr  river,  the  one  called  and  known  by  the 
gjj^  name  of  GibsorCs  Forest^  originally,  on  or  about  the  20lh 
day  of  October  1695,  was  surveyed  for  a  certain  MUes 
Cribson^  beginning  at  a  boundetl  red  oak  standing  on  the 
side  of  a  hill  near  a  run,  supposed  to  have  been  bounded 
for  the  land  of  Richard  Smith\  and  running  then<;e  noiih 
east  sixty-Mx  perches  to  the  end  of  the  south-west  line  of 
his  Lordship's  manor,"  &c.  containing  720  acres.  **Th^ 
other  ti:act  called  Wamer'^a  Chance^  originally,  on  or  about ' 
the  irth  of  November  1710,  was  surveyed  for  a  certain 
John  fi'arner,  for  336  acres,  beginning  at  tliree  bounded 
red  oaks  standing  on  a  point  near  the  head  of  a  branch  de* 
scending  into  the  liitle  falls  of  Gunpowder  river,  the  said 
trees  standing  on  the  N  W  side  of  the  said  branch,  and 
runs  thence,"  &c.  She  also  offered  to  read  in  evidence  a 
note  or  memorandum  entered  in  the  said  records,  under  the 
record  of  the  said  deed,  in  page  1 4  of  Liber  D,  No.  P,  viz. 
**See  alienation  receipt  recorded  in  this  book  fol.  534^^ 
"which  memorandum  is  written  by  way  of  interlineation,  ii^ 
A  different  ink,  and  a  different  handwriting  trom  the  record 
of  the  said  deed,  Hamely  in  the  handwriting  of  John  Bcde 
JBordley^  then  clerk  of  Baltimore  county  court.  She  alsQ 
offerefl  to  read  in  evidence  the  record  of  a  receipt  for  the 
alienation  fine  on  the  said  deed,  which  receipt  is  mentioned 
in  the  said  memorandum,  and  is  recorded  among  the  land 
records  aforesaid  in  Liber  B,  No.  P,  page  534,  and  it 
stated  to  be  endorsed  on  the  deed  from  Clafk  to  Franklin 
M  as  recorded  in  the  aai<l  book  in  pages  10,  &^c.  and  is  as^ 
follows,  viz.  ^'Received  forty-two  shillings  and  three  pence 
sterling,  for  an  alienatio^  line  of  the  within  mentioned  two 
tracts  of  land,  for  the  use  of  Lord  Baltimore^  by  order  ol^ 
bis  Lordship's  agent  Edw,  Lloyd^  esquire. 

John  Boy(V^ 
She  also  proved  to  the  jury  that  John^  Boyd^  by  whom 
the  said  receipt  purports  to  be  signed,  was,  on  the  2d 
of  August  1765,  and  for  sometime  afterwards,  receiver 
of  alienation  fines  in  Baltimore  county.  But  the  plain- 
tiff objected  to  the  reading  of  the  said  deed  and  record  of 
the  said  receipt;  and  the  court,  (Nicholson^  Ch,  J.)  over- 
ruled the  objection,,  and  permitted  the  said  deed  and  re, 
ceipt  to  be  read  in  evidence  to  the  jury,  which  wa^  accoiT'' 
diagly  done.      The  plaintiff  excepted. 
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^.  The  defeBdant  then,  to  show  title  xnFrankKntBA       1810. 
those  claiming  under  him,  down  to  her  the  defendant,  in 
atid  tb  Gibson^s  Ihrest  and  Ifamet^s  Chance,  read  in  evi- 
dence a  commission  from  Btnjamin  Tanker  and  Ber^amin 
Tbungf  registers  and  chief  judges  of  the  land  office,  to 
TViomas  Jennings^  bearing  date  tha  18th  of  May  1746, 
constituting  and  appointing*  him  chief  clerk  of  the  land 
ofllice.     She  also  gave  in  evidence,  that  Jennings  continued 
to  hald  and  execute  the  office  of  clerk  of  the  land  office^ 
tinder  the  said  commission,  until  the  time  of  his  deaths 
which  tool^  place  some  time  in  1739.     And  also,  to  prove 
that  some  of  the  records  of  the  land  office  have  been  lost« 
she  gave  in  evidence,  that  original  patents  for  land  have 
been  found  in  the  state  of  which  no  record  ever  could  be 
discovered  in  the  land  office,  or  elsewhere;  and  that  in  the 
year  \f76  or  1777,  the  records^of  the  land  office  were  re- 
moved (torn  ^innapolia  to  Uj^et  Marlborough  in  Prince^ 
Gtorge^s  county,  where  they  remained  one  year  and  up- 
u'ards;  and  that  there  has  been  a  tradition  or  report  in  the 
land  office  of  the  loss  of  some  of  its  records  prior  t^ 
1746.     She  also  gave  in  evidence,  that  no  certificateft^ 
warrants  or  patents,  for  the  tracts  of  land  called  GibtonU 
fhrest  and  Warner'^ s  Cliancty  or  either  of  tl\em,  or  of.anjr 
tracts  of  either  of  those  names,  can  be  found  among  the 
records  of  the  land  office,  now  existing,  where  they  have 
been  repeatedly  searched  for,  and   that  no  such  record 
books  as  Liber  D  D,  No.  8,  or  Liber  No.  38«  do  now  exist 
or  can  be  found  among  the  records  of  the  land  office,  or 
elsewhere*     The  dehudani  then  produced   two  papers^ 
purporting  to  be  true  copies  from  certain  books  of  recorde 
in  the  land  office,  one  called  Liber  D  O^  No.  8,  and  the 
other  called  Liber  No.  ^8,  certified  by  the  said  JenningM 
then  clerk  of  the  land  office,  under  his  hand  as  clerk 
thereof,   of  ^wo  certificates  of  surveys,  one  of  Gibion^M 
for£st^  and  the  other  of  Ifarr^r^s  Chance,  the  first  sur- 
veyed for  Mites  Gibson  on  the  20tb  of  October  1695,  and 
the  latter  surveyed  for  John  fFarrer  on  the  1 7th  of  No- 
vember 1710,  and  describing  each  of  those  tracts  as  the/ 
are  described  in  the  deed  from  Clark  to  Franklin  as  herein 
before  set  forth.     She  also  proved,  by  witnesses  produced 
and  sworn,  who  were  well  acquainted  witii  the  said  Jen- 
nings,  and  with  his  signature,  that  the  name  Tliomas  Jm- 
fWigiy  subscribed  to  the  said  papers,  purporting  to  be  co- 
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W10.  Tfit9  ef  the  certificates  of  GBpnortrn  Reresi  and  JFarn^fH 
Chantn^  are  the  handwriting  and  ai^amre  ot  the  aaid 
JtnfdngSy  and  are  aUo  in  the  handwrttiiig  wHb  other  co- 
fnefi  of  land  recofdar  a«d  patents  appearing  to  ha^e  been 
ttiade  and  issued  by  the  said  Jeimingn  white  clerk  as  afore-^ 
fiaid;and  she  also  gar^in  evidence,  that  while  the  said 
JmningB  was  clerk  as  afore^a^d,  another  person  ©f  the 
name  of  TItomas  Jemnngs  was  an  assistant  to  hifn«  and 
wrote  for  htm  in  the  said  efSce;  and  she  then  priH 
diiced  a  paper,  purportmg  to  be  a  trae  copj  from  a 
record  boak  m  the  said  office  called  Liber »  No.  f^f 
af  the  certificate  of  Oi^ton^s  Fort9t^  simtfar  to  the 
^py  herein  before  mentioned.  She  also  proved  by 
witnesses  produced  and  sworn,  which  witnesses  were  wefl 
Acquainted  with  the  said  last  mentioned  T^ODiaf  Jmnimg% 
and  with  his  signatore  and  handwriting,  that  the  last  men-* 
tioned  paper,  and  the  8i|2;hatore  thereto,  are  in  the  hand 
writing  and  slsn^ature  of  the  last  mentioned  Jennings,  She 
also  gave  in  evidence,  that  John  Lawsoru  one  of  the  clerks 
«r  (he  land  office,  did  sometimes,  in  his  official  certificates, 
style  himsetr  Register.  She  also  gare  in  evtdencet  tliat  th# 
Ikody  of  the  last  mentioned  paper,  purporting  to  be  a  copy 
^  the  certificate  of  ffamer^s  Chance^  is  in  the  same  hand 
writing  with  the  b^dy  of  some  patents  issaed  from  the  land 
^ce  before  the  year  1 760.  The  plaintiff  then  read  in  evi^ 
dence  certain  entries  from  the  proprietary  d^  books^  fior 
the  years  1754  to  177h  inclusive,  whereby  it  does  not  ap- 
pear that  the  qttit  rents  on  Glbson'^s  Ibrest  and  Ifamet^s 
(J/icmee  were  charged  to  TViamas  FrankHn  on  the  said  deU 
books.  He  also  offered  in  evidence  by  John  Brewer^  that 
be  was,  and  at  present  is,  an  assistant  elerk  to  John  KUiff^ 
feglstei*  of  die  land  office,  and  had  for  eleven  years  last 
past  been  clerk  in  tlie  said  office,  acting  iior  many  years  m 
tnid  office  as  a  clerk  to  John  Calfakmi,  the  register  thereof, 
and  that  he  never  l^eard  or  understood  that  any  record 
hwik  belonging  to  the  said  office  had  been  lost  or  missiDg 
of  late  yeart;  he-ncver  heard  or  understood  that  any  record 
book  of  said  office  had  been  lost  during  tl)e  revolutionary 
war,  Of  at  any  period  shortly  befot-c.  That  Mr.  Callahan^ 
now  dead,  informed  him,  that  he  bad  never  seen  in  ih% 
office  a  reference  to  a  book  in  the  office,  whidi  he  coald  not 
find;  that  seeing  a  record  book  of  certificates  in  tlie  office 
for  a  number  which  he  could  not  find  patents^  be  was  some* 


Digitized  by 


Googk 


0»ttAItTLAK».  W 

fhoet^  tndiloed  to  believe  a  record  book  oF  (lateilts  might       18ta 
have  been  lost,  but  on  the  whole  he  thooght  no  book  wte      ^"^^^^ 
lost;  and  that  the  warrants  are  all  recorded  in  different 
books  from  the  buok9  in  which  the  certificates  and  grants 
are  recorded;  and  he  never  hoards  tior  from  m&ny  jears 
€xamii|ation  of  the  records  has  he  any  reason  to  believe, 
that  anj  record  book  of  warrants  was  lost^    The  plaintiff 
ai40  offered  in  evidence  the  certificate  4nd  grant  of  Frank-^ 
Hn*8  Dthghi  and  Ruth^s  Oarden^  surveyed  for  TliomctB 
Fmnklin  on  the  1st  of  October  17^  lying  in  the  foi^  ef 
€iunpowder  river»  and  on  the  N  side   of  the  8  branth  of 
said  river«  on  the  head  of  a  branch  called  the  Water  FM 
JBranch,  ftc.  and  thai  they  were  truly  located  on  the  plots 
as  located  by  the  defendanti  and  also  that  the  grantee  was 
jthesame  person  who  is  grantee  in  the  deed  from  Clark  tt 
Trankim.    Also  tlie  certificateof  the  tract  ot  land  called 
Gib$onU  Ridge,  surveyed  the  19th  Of  September.  1683,  fur 
Jfdei  Gibkon^  lying  on  the  S  W  branch  of  Bmh  River^ 
and  proved  by  a  witness  sworn,  aged  ^l  yearsi  that  he  h^ 
been  well  acquainted  with  the  last  mentioned  tract  of  lan4 
•for  Sr  years,  and  that  no  person  of  the  name  of  PraMha 
<luis  held  or  possessed  any  part  of  it  daring  that  time.  That 
before  1767  the  whole  of  the  said  land  was. possessed  bj 
^ncmoM  Bond^  &c.  who  were  and  had  been  in  possessloA 
Ihereof  for  45ye!lrs  aftd  upwards,  and  held  and  cUitiSed  the 
'same  under  purchases  from  (Hbson,     That  the  said  land 
lies  now  in  Harford  county,  and  about  15  miles  from  whers 
I^arddin  lived;    The  defendant  then  offered  to  read  in  evi- 
dence the  said  three  papers,  (copies  of  the  certificates  rf 
"Gibion^s  Ibrest  and  fViamer^n  Chance^)  to  suppoK  her  iilit 
to  the  land  for  which  she  takes  defence.     To  the  reading  of 
te  said  three  papers  to  the  jury  the  plaintiff* objected.     But 
the  court  did  permit  the  said  certificates  to  be  read  to  the 
jury,  to* be  detsrroined  by  them  whether  they  were  or  wero 
Dot  genuhie.    The  plain  tiff  excepted. 

3.  The  plaintiff  tiien  prayed  the  opinion  of  the  court,  and 
ihelr  direction  to  the  jury,  that  from  the  evidence  thejuty 
are  not  at  liberty,  and  cannot  presume  that  patents  issued 
for  GibionU  Fhrest  and  fVamer^s  Chance.  Which  opinio 
on  the  court  refused  to  give.  The  plaintiff  excepted;  and 
file  verdict  and  judgment  being  i^unst  him,  he  appealed  t6 
this  court* 

roL.  m»  4 


Digitized  by 


Googk 


€#dMf 


4ia  •     CAPESINTftBCOtJfftOf  APPISALS 

&ANtTy  iiid  Babs-b,  J« 

Xey  and  Winder^  for  the  Api>e11ant«  cited  in  their  argu* 
tnent  on  tHc^r*^  bill  of  exceptions,  Peake^s  Evid.  70.  Chxtly 
^it  JBito,  402,  Ovdng9  vs  NorwooiPn  Lessee^  2  Hott.  ^ 
Johns,  bfe.  Pauikner  vh  Eddy^i  Lessee^  1  Btnny^s  Rfp. 
leSj  ilhfl  Qiiea/e  V9  Lodge^  3  ^arr.  4-  M'Hen  433.  On 
tbe^ecbrkibUI  ofetceptions,  thej  cited  Chitty  on  Bia$y  402. 

Mtftirii  httrperdiiA  1WI»  (bi*  the  Ai^lee,  on  the^Sral 
bill  of  exc^titi<m8,dted  OUHngs^s  Lei9ee  f>$.  HdH^  t  Httff,  #* 
Jb^«.  18.  JFbf(f  ^s  Lord  Grey,  6  ifec/.  44^  11  Fdi.  «^ 
€t.  Evidence,  ST,  pU  9.  Zq^#  OM.  ioSi  lOS^asd  Ctoi^ 
rolPf  Leaee  v  HmeUm^  i  Httrr.  4*  il#^tf<}t  164.  On  the 
^tcond  bill  of  eic^pttons  tbej  tit^d  Lhyd  vm  Q^d&m  % 
Hdrr.  4*  M^Htii.  £54.  CtirrotPi  Leme  «f  Norwood,  4 
Hnrr.fyJktH(BfLSlB7.  PeakeUEv.tS.  Jin.  M.  iit.  Bti- 
iltneei  9^4  Tirfly't  Xe^tM  v<  /bri^  1  i^orr.  ^  «/i9AiC«.  41S. 
'Moreing^t  Leeeee  ve  Smgery,  4  Mmr.  ijr  M^Hrn*  S9B. 
And  on  the  third  bill  of  exceptions  thty  cited  Cot  LiU.  6. 
41m.  L  E.  97,  too.  adre  Lesueve  Gough,  1  Harr.  ^ 
/a/ifia.  t]9;aiid  CarrofPeLtemvi*  N^rumodi  4  Ham  #• 
jr'Mmi267* 

C«Aft9<  Cb.  J.  delifered  the  dpinlon  of  the  coort  In  ao- 
liona  of  jfj^iltniont  to  recover  thepoeaeaaiim  of  i^nd^  it  is  in- 
iCttmbont  on  the  jriaintiff  to  ^ow  a  grant  of  the  land  from 
.the  propcktary^  to  ptote  such  ffm^t  he  muat  produce  the 
patents  or  a  copj  nude r  seal.  This  is  tbegc»eral  rule,  and 
nitist  be  generallj  adhered  tO|  because  there  can  be  no  re* 
xoverj  m  ^Qtment  i^itboat  ibowing  a  legal  title  to  tha 
ptaiatifi;  which  oannot  be  doftt  wi^M^ut  prodociag  a  gnprt 
irom  the  proprietary. 

<  The  cases  in  whkb  thisgeaeral  mlehas  been  deviatfd 
from,  and  in  which  secondary  erideoce  has  been  tesortad 
ttor  end  admitted,  fin*  the  purpose  of  obtaifiing  the  dtrectioD 
of  the  court  to,  the  jurj  to  pre^oiiie  and  find  a  pant^  rest 
^oaatroog.iactsaad  circomstancesif  evincing  ai^  equitable 
orient  to  the  land— an  incipient  title  from  the  proprietar]^ 
mnd  length  of  possession  in  coriformitj  thertt(>*«mesne  con* 
.vieji^nces  and  wills^  transmitting  the  right  from  the  taker 
nptotheplaintiC 
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Itt^etioBs  «f  ejeotmetrf  theprodtictngte  gt^ilit  ^fthe  19l0. 
propHetarjr  is  the  first  step  in  deducing  title;  if  th^t  is  want- 
ingy  and  inferior  testimony  is  resorte^l  to  for  ptesnniing  4 
grant,  the  foundation  m^st  be  laid  by  dtating  iin^  combin* 
iiig  all  the  facts  and  circumstapce^  existing  in  the  case,  oil 
iivhjch  the  prayer  to  the  court  i^  tp  b^  made  for  their  direc* 
tioo  to  the  jory^  to  presume  and  find  fi  grant 

In  this  case,  to  repel  the  plaintiff  S  title,  an  attempt  it 
nad^  by  the  defendant  to  prove  t^n  antec^^^nt  grant,  with* 
mki  pr(id\icit»g  U.  or  giving  any  evidence  that  «uch  grant 
0iter  existed, 'without  shovpng  an  incipient  titlef  or  proof 
that  the  records  of  the  land  pffice  were  lost  or  de^troyed^ 
mud  witbopt  ahowiiigany  rightbl  possession  acoompaQjing; 
the  defendant's  daim. 

Jiength  of  possession  is  the  great. ^nd  leading  facjt  ^| 
presuming  grants  and  deeds,  and  witho^t  which  no  grant  or 
d^  can  be  presumed. 

There  are  jk>  facts  stilted  in  th^^r#^  bill  of  exceptional 
t»y  which  the  right  and  poisestioo  ^f  the  proprietary,  could 
be  digested.  It  is  not  stated  that  ^feinjb  was  e^er  ii^  pos- 
scesion  ci  the  kndf  and  if  ^  was^  hei  was  an  intntdei:, 
«nd  his/deed  conU  not  operates,  to  tiai^fe^  any  rig|it  t/f\  tbe 
land,  for  he  had  no  right  or  \nte^st  to  transjRg^^  and  ijm 
entry  and  po8sessi9n  of  DrankUn  under  ClqrV^  deed,  waa 
an  intrusion,  the  land  being  yacant  laijid.  The  proprieta* 
'  17  continued  in  poeaesston  until  the  act  of  coi^fi^c^tipniairf 
'the  acts  fur  appointing  commissioners  reitod  ih^ r^t  to 
tlie  land,  and  the  actual  seisin  a&d  no8ses8ioa,m  the^^tatet 
whrch  continued  4n  ^  state  uirti^  tti^graut-inade  ioCof^' 
ty^  the  lessor  of  the  pb^tiS 

'  The  court  are  of  opinioni  that  i^t  ^eed  ^00^  Qaa)^  ^ 
"  ^CBtH^n^  and  the  certificate  of  the  receipt  for  the  alienta* 
tion  fine  endorsed  on  that  deed,  are  i^o4  }eg;|l  and  compe- 
tent evidence;  and  that  the  court  below  ^rred  U  admittii^ 
the  same  to  be  read  to  the  j^ury  to  show  title.  ^  the  defen- 
dant to  the  land  in  question,  and  da  disse^  from  the 
opinioa  expressed  in  t^eylr^  bill  of  excepti^p^.    ' 

It  IS  the  exclusive  ri^^  ef  Ae  coart  to  decide  on  the  ^ 
gality  a.nd  competency  of  ajl  ^atiipoDy,  which  is  to  be^read 
or  given  to  tbe  jnry;aml  this  c^q^  arf  of  opinion,  that  tbe 
court  behm  erred  in  alleving  the  three  papers^  purpoGrting 
tebe  copies  of  certificates  for  GibMon^g  Jbr««l  and  JVamm^$ 
Cfiance,  to  be  read  in  avidence  to  the  jurji  tbe  same  not 
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1810).  having  been  certified  by  TTwmas  Jennings  unAtt  the  stal 
of  the  Uiicl  ofiBce,  and  the  same  being  without  date,  ami  the 
cgurt  below  having  leferred  the  same  to  the  jury  to  deter- 
mine, whether  they  were  genuine  or  not  This  court  dis- 
sent from  the  opinion  expressed  in  the  second  bill  of  ejicep* 
tions. 

It  of  right  belongs  to  the  court  to  determine  on  the  legal, 
sufficiency  of  the  fiEtcts  and  circumstances  which  will  war* 
rant  the  jury  in  prehuming  and  finding  a  patent;  and  tiiit' 
court  are  of  opinion,  that  the  court  below  erred  in  not  dl*, 
rccting  the  jury  that  the  proof  in  this  case  was  ii^sufiicieEtt 
in  law  for  the  jury  to  presume  a  grant  froin  the  proprietary, 
and  they  dissent  from  tlie  opinion  in  the  third  bill  of  ei^cep-; 
tions» 

.  Gantt,  J.  dissented  from  the  opinion  of  this  court  as  (o^ 
the  second  and  third  bills  of  exceptions. 

JUDGMENT  KEVBESED,  AKB  PUOCEDENDO  AWARDED- 


June.  Dent's  Adm'r.  vs.  Scott. 

wJHm?  u^  wl  Appeal  from  BMmere  county  court.  Assumpsit yhron^t 
K*  *fefcJS5jJ?I  ^y  the  appellee  against  the  appellant  on  the  14th  of  March 
feSKiJlJlu'in  «!J  ^^^'  The  declaration  contained  the  following  counts:  Ftrsi.* 
^JSlX^^J^  **That  whereas  on  the  I5th  day  of  April  in  the  year  1794,  at 
^nj^^rn^i^'  Baltimore  county  aforesaid,  in  consideration  that  Scott^  at 
Mii*n«t  bv  i^the  special  instance  and  request  of  Jhnt^  in  his  life-time) 
Sw^a!i  i^k£  would  deliver  to  Bent  100  barrels  of  superfine  flour,  and  5(r 
iJf  \he  prior  barrets  of  fine  flour,  at  or  before  the  t5th  of  July  of  tlie  same' 
rMioB  In  mufmfh  year,  he,  Bent,  in  his  life-time,  then  and  there  undertook  and 

^  wt  oat  a  roiiti*  •^         '       '  '.     .        .  ' 

Sntkm,  •»4  tijo  promised  Scott  to  pay  hira  the  sum  of  88  for  each  and  every 
iSvAm  *o7^tte  *^*"'®^  ^  ^*^  flour,  at  two  months  next  after  the  delivery 
5gj*2r  AS«rit  thereoO  and  that  he,  Scott^  confiding  in  the  promise  of 
■M%''dHnm>f  S  -Dwtf,  so  made  by  him  in  his  life-time,  afterwards,  to  A:it, 
*^*  rTJUwI  o«  **^c  ^5tli  of  July  1794,  at  the  county  aforesaid,  did  de- 
liver to  Bent^  in  his  life-time,  100  barrels  of  superfine  flour,' 
and  50  barrels  of  fine  flour,  whereof  Dent  m  his  life-time' 
afterwards,  to  wit,  on  the  same  day  and  year  last  mention- 
ed, at  the  county  aforesaid,  had  notice;  and  by  reason  ^ 
the  premises,  and  according  to  the  said  promise  and  as- 
iufnption  of  JDen/,  so  made  by  him,  he,  Bent^  in  his  life-' 
time,  became  lial>le  to  pay,  and  ought  to  have  paid,  to  Secit^ 
the  sum  of  88  for  e^reh  and  every  oi  tbe  said  100  banels  of 
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MpetSne  flo^r,  and  50  barreU  of  fine  ^our,  al  two  inoBtI)$  1S1Q. 
neJtt  after  the  15th  of  July  1794,  to  wit,  at"  &c.  Second.' 
J9nd  whereoB  afterwards,  to  wit,  on  the  same  daj  and  year 
first  aforesaid,  at  the  county  aforesaid,  the  said  Dp\t^  ia 
bid  life-time,  accounted,  together  with  the  said  Scoit^  of 
and  concerning  divers  other  sterns  of  money  before  that  time 
dod  and  owing  from  the  said  Den/  in  Iiis  life-time,  to  the 
•aid  Scotl^  2^4  in  arrear  and  unpaid,  i^d  upon  that  account 
he  the  9?iid  S>int  wasi  then  and  th^re  foQn4[  IQ  arrear  to.  the 
said  Sc^ii  in  other  large  sua[i  of  iAoney,  to  wit,  the  sum  of 
JG3S5  like  money;  and  being  so  fpui^d  in  i^rrear,  he  th^  said 
JDent,  in  his  life-time,  in  consideratioA  thereof  afterwards, 
to  wit,  on  the  same  day  and  year  afore^ald^  at  the  county 
aforesaid,  too|^  upon  himself,  and  then  an4  ther^  promised 
the  said  Scott  to  pay  hiui  the  said  last  mentioned  V^^  ^ 
money,  wh^n  he  the  s^id  Dent  should  be  thereto  ^fle{:>(iraids 
requested."  I^hird.  ^^*^mit(^A^rea«  afterwards,  to  wi^  oi^ 
the  same  dame  day  and  yei^r  first  aforesaid,  at  the  county 
aforesaid,  the  said  IHnt^  in  )it»  Ufe-time,  was  indebted  to  the 
taid  Scott  in  other  £9SL5  )i|^e  ^ney,  for  other  100  barrels  of 
«uperfine  flour,  and  50  barrels  of  fine  flour,  before  that  time 
eetd  and  delivered  to  the  laid  J)eiUi  io  his  life-time,  and  at 
the  special  instance  and  reqn^t  of  t(ie  said  Dent;  and  be-^ 
ing  BO  indebted,  he  t(ie  said  Dpii^  in  his  life-time,  after- 
wards, to  wit,  on  the  day  and  year  i^foresaid,  at  the  county 
aforesaid,  in  consideration  thereof  assumed  upon  hiroseU^ 
and  then  and  there  promised  the  sstid  Sco\(  \o  ip^y  Wv^  the- 
said  last  mjeotioned  sum  of  money  ^ei^  (^  the  said  Dent 
should  be  thereto  afterwards  reqnired.M  J^imrtk.  *:^jSnd 
whereas  afterwards,  to  wit,  on  the  twentieth  day  of  Septem'* 
ber,  in  the  year  eighteen  hundred^  at  the  county  aforesaid, 
the  said  several  sums  of  money  bc^ng  4l>?  as  aforesaid,  and 
then  unpaid  to  the  said  ^coltj  by  the  said  />m/,  at  the 
time  of  1)18  decease,  he  the  said  Dent  then  being  dead,  he 
the  said  Simpson^  to  whom,  together  with  a  certain  Han- 
nah Denty  administration  of  all  and  singular  the  goods 
and  chattels,  righte  and  credits,  whicl^  were  of  the  8ai4 
Dent,  at  the  time  of  hi#  death,  were  in  doe  ffirm  of 
law  committed,  and  the  said  Hanrah  then  being  deceased, 
and  the  said  Siuipsot^  then  being  surviving  administrator. 
as  aforesaid,  and  then  having  in  his  hands  unadministered 
assets  of  the  estate  of  the  said  Dtnt,  deceased,  a  large 
sum  of  j^iiBDey,  to  wit^  the  smn  of  41 W^  Uke  m^ney^  «t 
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1610.  the  county  aforesaid,  SM^icient  to  discharge^  ariit  liaSkf  i^" 
pay,  the  said  several  sums  of  money  doe  as  aforesaid  tb  the 
said  Scott^  and  the  said  administration  then  being  i$  fMll 
force  and  unrepealed,  he  the  said  Simpson^  as  administra- 
tor aforesaid,  in  consideration  thereof  after^i^  ards,  tewit^ 
en  the  same  day  and  year  last  aforesaid,  at  i]\%  county  a-» 
foresaid,  assumed  upon  himself,  and  titen  and  there,  atf 
administrator  aforesaid,  promised  the  said  Scott  to  pay  him 
the  said  several  sums  of  money  when  he  the  said  Simpson 
should  be  thereto  afterwards  requested.^  The  defendant* 
pleaded  three  pleas— !•  **A"d  the  said  Shnpsonjhy  PMHp 
Jiioort  his  attorney,  comes  and  defends  the  wrong  and  In* 
jury  whence,  &c.  and  says  that  the  said  Den/,  in  bis  lite^ 
time,  and  the  said  Simpson^  since  his  decease,  did  not,' 
Dor  did  either  of  them,  undertake  and  promise,  in  manner 
and  form  as  the  said  ScoU  hath  above  thereof  complained 
^against  him  the  said  Simpion;  and  of  this  he  pijits  hims«lf 
upon  the  country,  and  so  forth^  and  the  said  Scott  in  lika 
manner,  and  so  forth.^  S.  «^And  for  further  plea  in  this 
l>chair  as  to  the  supposed  promise  in  the  said^«/  eotmi  of 
the  said  declaration  mentioned,  the  said  •SUmptori,  by  ka^ 
of  the  court  here  fi]:$^  bUd  and  obtaincdf  according  to-tb^ 
ft>rm  of  the  statute  in  such  case  made  a«d  pmvided,  ti^ 
that  the  said  SeoU^  hfs  action  aforesai<l  against  him  to  lum 
«r  maintain  onght  not,  because  he  says  Hiat  tbe^eavseof* 
action  in  the  said  first,  caont  in  tha  said  dedaration  niaa« 
tioned,  did  not  accrue  ta  the  said  Se»tl,  at  any  tine  witk^ 
In  three  years  neit  before  the  day  of  suing  out  the  or^«« 
nal  writ  in  this  causef  and  this  he  is  ready  to  i^erify,  wbere«< 
fore  he  prays  judgment  if  the  said  Setftt  his  acti^i  igami^ 
him  the  i^aid  Sitnpgon  to  have  or  maintain  ought,  and  10 
forth."  3.  ««And  for  f^^her  plea  in  th^  behalf  a«  totbfi 
^ppoFed  promises  in  the  «ec09i^  and  third  counts  of  the 
said  declaration  mcntibned,  tlie  ftaid  Siw^9on  by  tiktf 
leave,"  &c.  ''says,  that  the  s^id  Scott  his  acttsn  afofesaid 
against  him  the  said  Simpion  ta  hare  «4[ '  mintaiti  ought 
not,  because  he  the  said  9h^9^  aay«,  that  tli^  said  Dmip 
in  his  life-time,  did  not  undertake  aUd  proix^iskB,  xa  mafindt' 
and  form  as  he  the  said  Scott  imih  abovo  thereof  coa(ip)ai»< 
ed  against  him  the  said  i^n^on^  at  any  time  wilhin  thret 
years  next  before  the  day  of  suing  ont  the  original  writ  ki 
this  caosc;  and  tlHS  he  the  said  SimpooH  is  ready  to  verityi 
wherefore  he  prays  judgment  it  1b»miS09Ubik 
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afoirMaid  against  him  the  nid  Sirapson  to  hate  atid  maiA-  ^  TBI  a 
taiB  oughts  and  so  forth/'  T^he  plaintiflf  entered  a  special 
demurrer  to  the  ^  and  3d  pleas,  and  assigned  for  caUH^ 
of  demurrer*-!,  'lliat  the  de{pndant  iii  his  2d  and  Sd  pleas 
hath  altogether  omitted  the  words  ^'cofhes  and  defends  the 
force  and  injury  w1iefi\  and  so  forth.^^  2.  That  tlie  de- 
fendant in  his  3d  and  3d  pleas,  hith  pl^id  the  same,  and 
the  niatters  therein  contained  in  bar,  without  beginning  the 
same  with  a  defence,  and  in  the  same  pleas  hath  made  no 
defence.  The  defendant  joined  in  demurrer;  and  the 
county  court  at  February  term  1804;  ruled  the  demur ^ 
rer  good^  A  verdict  iVas  given  for  the  plaintiff  on  the  issue 
to  the  first  plea,  and. damages  assetUed,  &c.  judgment  there- 
in i^Adrtt^  intestaterts,,  si  nora,  &c.  From  which  judgment 
the  defendant  appealed  to  this  C9urt. 

The  cause  was  ar^^ed  at  tlie  last  term  before  Chaser  Ch« 
J.  Buchanan  and  Gantt,  J. 

FT.  Dorsty^  for  the  Appellant  Thi^  is  a  plain  casc^  ia 
vrhich  it  is  unnecessary  to  cite  authoritied.  It  is  admitted 
tint  the  defendaot  moat  tark^  defence,  this  he  doe^  immedi- 
aA^onUs  appeeraoee,  and  this  record  etiltes  tliat  the  de** 
feedant^^comedand  defends  the  force  aild  kijury  when^ 
»Kl'0b  fbrtk;  and  prays  leave  to  imparle^^  &c«  This  is  a  full 
drfeftce,  and' it  need  wA  be  repeated.  In  S  Blh.  Cqnh  ^^t . 
itissaid,  that  **itis  incavvdieikt  on  the  defendant  within  9, 
reaonabk.timete  makehis  drfenee^  axid  toputina  plea^^^ 
showing  tiiat  it  is  not  necessary  that  the  defence  should  be; 
tn'ihe  plea*  Ce.  lAtti  197^  is  to  the  same  eflTectr  But  if  it  ia 
Oioesaary  tkat  there  shimld  be  defence  taken  hi  the  plea,  the 
plea  might  have  been  refused  for  that  defect,  bttt  being  at- 
oepted,  it  is  made  good,  and  the  defect  cannot  be  taken  ad« 
-VHotage  of  by  spetUl  demurrer.  Ferrer  vs.  MiUer^  1  Salk^ 
5117:  It  ts-admitted  that  defence  most  be  taken  in  some 
Ikart  of  the  record.  '  It  has  been  done  in.  this  case  on  the  ap'^ 
pearance  ef  the  defendant,  and  also  in  his  first  plea.  Eve-* 
«7.t)iingia.i^.mitted  to  give  juriadictioo  ta  the  court  If 
&e  deciaratioQ  con|ains/atfr  counts,  jthen  Hat  fourth  couni 
hat  not  been  fif|sweDe4  by  the  pleas  of  the  act  of  limitations^ 
Where:  there  ia  a  special  demurrer  the  firgt  fault  may  be  re« 
aarted  to.  Hei%  it  appears  that  tl^e  third  count,  if  there  are 
only  thr^,  is  defective,  lor  there  are  two  distinct  promisee 
alic^ged  VI  die-fianie  ^ouat;  first  the  iofeatite's  promises  and 
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1 810.  then  tfi^  kdministrator's.  This  is  a  form  of  pleadihg  whitli 
is  not  allbwedy  as  no  one  plet  which  the  defendant  could 
plead  would  answer  the  case*  If  it  is  Considered  that  ther* 
is  A  fourth  coontf  then  no  judgment  can  be  given  on 
ih,  because  it  is  defective*  £ach  count  must  be  a 
full  declaration  ^(  itself^  and  must  not  depend  upoa 
anj  other  counti  The  fourth  count  speaks  of  sevt^ 
ral  sums  of  money,  referring  to  all  the  antecedent 
counts,  so  that  take  the  count  alone  and  there  is  no 
certainty  in  it;  for  each  count  must  contain  a  distinct  cause 
of  action^  ^  Bac.  Ah.  tit  PUm  and  PleadingB^  (B)  328, 
and  the  cases  there  cited.  The  fourth  count  is  defec* 
tivei  and  there  is  no  consideration  expressed  in  it  to  sup- 
port a  promise*  This  count  was  intended  to  take  the  caae 
out  of  the  act  of  limitations,  but  being  defective,  and  ther# 
being  a  general  verdict,  the  judgment  must  be  reversed. 
Hie  proper  form  of  a  declaration,  on  a  promise  made  by 
an  executor  or  administrator,  may  be  seen  in  Secar  V8.  Al^ 
kifuon^s  Adm'x.  I  IL  Dlk.  Rep.  10^  108,  and  1  iKirr* 
Ent.  179,  161,  16)J. 

Aeffj  was  to  have  argued  for  the  Appellee* 

Cufia  adv.  wilt. 

Ctf  ASE,  Ch.  J.  now  delivered  the  opinion  of  the  covt' 
The  court  are  of  dpinion,  that  the  iecond  and  third  pleaa 
of  the  act  of  limitations  were  well  pleaded,  and  that  the 
eonrt  below  erred  in  giving  judgment  for  the  plainttft  oft 
the  demurrer  to  those  pleas* 

The  court  are  also  of  opinion,  that  the  judgment  on  the 
verdict  be  affiled  with  o^ts,  the  court  being  of  opiniaa 
that  the  last  count  In  the  declaration  is  substantially  good, 
having  reference  to  the  precedent  counts,  and  which  is 
founded  on  the  considerations  specified  in  the  firsts  second 
and  third  counts  in  it,  and  having  incorporated  so  much 
thereof  in  the  same  as  is  necessary  to  render  that  count 
Talid  in  law. 

Buchanan,  1.  I  am  of  opinion,  that  the  causes  assigned 
for  demurrer  to  the  second  and  MtVe/ pleas  of  the  defendant 
below,  are  not  available  in  law,  and  that  the  Court  erred  ill 
giving  judgment  for  the  plaintiff  below  on  the  demurrer. 

Full  defence  was  made  before  imparlance,  and  is  again 
set  out  in  the  first  plea;  and  after  defence  n  once  veil 
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if^^^j  \i  is  not  necessary  to  repeat  it  in  everjr  ple^i.  More-  1810. 
over,  I  think  the  fourth  count  in  the  declaration  is  bod. 
The  cause  of  action  is  not  sufficientlj'^set  out,  and  can  onlj 
be  ascertained  l)j  reference  to  the  preceding  counts,  which 
reference  shows  tJiat  it  is  fur  the  same  sums  of  money  men- 
^uncd  in  th^  other  cojunts,  and  in  fact  blends  the  three 
preceding  counts  into  onej  whereas  every  count  in  a  de- 
claration should  be  distinct^  and  should  set  out  a  separate 
pause  of  action.  I  ara  therefore  of  opinion  that  the  judg- 
ment ought  to  be  xcversed. 

JUDGMBNT  AFFIRMED. 


Roach B  va.  Fsndergast.  Juki. 

^^  Appeal  from  BdHtnore  coanty  court.  ^ammpsU  by  the  in^^M,ii!!^^ 
appellee  against  the  appellant.  The  declaration  contained  Jji  .SSred, i!A 
two  counts,  one  for  mone^  had  and  received^  and  ib^  other  Jfti!!!?*^  ^v^A 
for  momylent.  The  defendant,  in  the  court  below,  plead- id**iiJJ5itothf 
ed  non  asiwnpsk,  and  an  account  in  bar^  which  he  Uletf  lu  J  ent'pio^^ 
and  offered  to  set  oflf,  &c.  General  replication  thereto,  an^  ^^'t!lte°c^£ 
ip&ues  joined.  At  the  trial  the  plaintiflf  produced  as  a  ffit-tifrt  %imn,^taZ> 
f^ss.one  Gwrreii  Rice,  vfho  proved  that  the  plaintiff*  ad- 4e^n£nt't^re» 
vanced  to  the  defendant  SI 50,  to  be  employed  as  a  capital  >"?  ^^  •«  tho 
thtrftde,  S50  whereof  to  be  considered  as  the  plaintiff 's  "r***^  tbn»  per- 

'  ^  tons  were  to  «lUro 

•hare,  another  850  to  be  eonsidered  as  the  defendant's  |"j^i'"»fi«»*riv 
ahhre,  and  there^aining  850  to  be  considered  as  the  wit- Jj[^j^.|'»^jj^^j«»t 
neas's  share*  *Ct  thtce  persons  were  to  ahi^re  in  the  pro-  jIIdTimte^pSS^ 
fits  arising  in  the  course  of  their  joint  trade,  .wMch  was  to  f  "ifa,""/^*Jj^ 
eontinuc  for  an  iml^Bnite  period^  and  that  on  the  diasolu-  "S^iJ  *Jf  ffl*^ 
Hon  of  tlie  partoer$hipi  the  plaintiff"  was  to  be  entitled  tohh  wddta^ 
receive  his  8150,  850  from  the  defendant,  and  goO  from  d?!?nd.nt*l!5i  sS 
tiie  witness^ exclusively  of  his  one  tliird  of  the  profits  which  wu!!^.e^a^ 
might  be  made  by  the  partnership,  and  also  whether  there  or"  thl^^^^oS 
should  be  a  profit  or  loss  in  their  business.  The  witness  maHe  br%  {»•% 
also  prav^l  that  he  was  present  when  the  plaintiff'  applied  piainu^-  appiM 
to  tlie  defendant  for  an  account  of  the  profits,  which  the  ^^  m  ■««<Him  or 

.  ^^*      _  .   .^  ..^  -    the  pnAv^  which 

•  the  4efin^tint  ir«. 


^e&ndant  refused,  alleging  that  the  plaintj^  was  not  enti-jhe^feMnnt 
lied  to  any  par,t  of  the  profits,  but  paid  the  plaintiff  a  sura  Jjjj  j|»  ?Stuw 
pf  money,  the  amount  whereof  he  did  not  know,  it  being  in  j^^y  '^bat*'  Sd 

the  plAMitUI  M  %mn  of  money  in  pi^rt,  btit  \9^  iHnn  tht  sam  oricpnally  ailrtnced  by  binis  The  county 
^lurt  A\t*^\9A  tl»e  jury,  rhnt  thf$c  fiiets  animiiitt^  to  a  dit»oltttion  of  ih^  Mttaeti^ip;  bat  on  appeal 
'-•Held  th.it  it  nui^t  u>  bare  het>n  left  to  Che  J  no*  to  decide-,  whether  from  the  fiiMa  aiid  cirtunutaneea 
pturrd,  the  pnrtjitr«hip  was  di«4»lved 

Held  al^s  that  the  witness  testified  to  an  nndtirtaldnf?  di«tinet  fVom  ibf  ttarinerfthip,  whieh  ouKhl 
^  enlbrced  in  a  e<»un  ofl^w  by  .i^n  i«tk»|i  of  gemnil  U^t^f^Uf  4i«»i«n^i#«C,  mi4|taat  the  wiUMtl  WBi 
.cwopetcnl  to  prove  such  .an  (UMiertaking. 
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part  of  the  sum  origiDally  advanced  by  the  plaintiET,  but  hi 
believed  it  to  be  less  than  the  SioO  advanced  as  aforesaid. 
The  witness  also  proved,  tliat  in  a  conversation  between 
him  and  the  defendant,  the  defendant  stated  that  he  would 
raise  an  account  against  the  plaintiff*,  which  would  more 
than  extinguish  the  gt50  advanced  by  the  plaintiff'  at  tht 
^mmencement  6f  tlie  partnership,  provided  th6  witness 
i¥Ould  swear  to  it.  'Fhe  witness  also  provetl,  that  after 
the  commencement  of  the  partnership,  and  previous  to  the 
defendants  refusal  to  account,  he  continued  to  five  v^ith 
the  defendant,  who  had  the  management  of  the  business^ 
and  that  while  living  with  the  defendant  he,  as  a  partner, 
collected  sundry  debts  owing  to  the  concern.  The  de- 
fendant then  prayed  the  conrt  to  di^ct  the  juiy,  that  liicBp 
the  witness  produced  on  the  part  of  the  plaintiff',  was  not 
a  cofmpetefit  witness;  and  aUo,  that  if  the  jury  should  be* 
lieve  the  foregoing  facts  to  be  true,  tHat  in  point  of  Umt 
they  constitute  a  partnership,  and  that  it  is  not  competent 
for  the  plaintiff^  in  the  present  form  of  action,  to  recover 
against  the  defendant.  Both  of  these  directions  the  coun- 
ty court,  {Nichohon^  Ch.  J.)  refused  to  give;  but  directed 
the  jury,  that  the  refusal  by  the  dcfefndant  to  exhibit  am 
account  of  the  profits^  alleging  that  the  plaint^  was  end« 
tied  to  no  part  thereof,  and  the  payment  hj  him  to  the 
plai^R'of  a  part  of  the  original  mm  advanced  amounted  te 
^dfsftolution  of  the  partnership,  and  that  upoaits  dissolntioa 
the  plaintiff*  had  a  right  of  action  in  hi^^ndividoal  capacity 
against  each  of  the  other  copartners  in  their  individual  cth 
pacity,  for  the  sum  of  S50  loaned  them  originally,  or  hr  se 
much  thereof  as  remained  unpaid  at  the  time  of  the  insti- 
tution of  the  suit.  The  defendant  excepted^  Verdict  and 
judgment  for  the  plaintiff*  for  gl03  damages,  and  cost$. 
Tlie  defendant  appealed  to  this  court  ^ 

The  cause  was  argued  befoi*e  Chase,  Ch.  J.  Bucha- 
liAx,  Gantt,  and  Earlk,  J. 

Jloydy  for  the  Appellant.  The  claim  in  this  case  wai 
for  S^O,  and  the  verdict,  and  judgment  thereon  rendered 
were  for  SI 03,  a  sum  recovered  beyond  the  amount  which 
was  due,  except  upon  the  principle  of  profits  made  in  a 
partnership  transaction;  because  allowing  legal  interest 
upon  the  sura  advanced,  the  verdict  could  not  exceed  £65, 
even  supposing  not  a  cent  of  money  bad  been  paid  to  tha 


Digitized  by 


Googk 


P«lidc<|p*0 


OF  MARYLAND;  $§ 

"plulntiff  by  the  defendant  subsequent  to  the  advance  of  the  1810. 
£50,  which  if  proved  not  tp  have  been  the  fact  Tli^Jirst  ^ — v"^ 
pbjection  to  the  opiniop  of  the  court  bglpw  199  that  no  wit*  ^^^i„ 
Hess  is  competent  to  prove  a  partnership  establishing  hiB 
interest  ihp'ein^  beca^ise  of  thp  fraud  which  might  be  prac- 
tised by  the  admission  of  such  evidence;  and  the  $econ4 
objeciio.n  is^  that  the  plaintiff  misponccived  his  remedy,  the 
same  beiDg  only  in  a  court  of  cliancery;  because  no  fettle^ 
ment  ever  was  had,  or  ucc<nn\t  stated,  '(he  plaintiff  might 
have  received,  out  of  the  copartnership,  iw^c  than  his  ca- 
pital and  profits^  and  now  may  be  indebted  to.  thei  partner^: 
ship,  which  facta  only  can  be  c^tabiibhed  in  phancery* 
Smith  v$  Barrow,  2  T,  B.  476.  £sp.  N.  P.  95,  and  In- 
dex, tit.  Parttifrship.  The  express  promise  to  pay  the 
£50  loaned,  is  but  what  the  law  would  have  implied,  an4 
Ooes  not  change  the  m^de  of  discovery.  The  refusal  tQ 
liccount,  though  it  may  amount  to  a  dissolution  of  the  part*: 
nership,  cannot  rescind  thp  priginal  contract,  the  sam^ 
baviog  been  pattly  executed.  Muntt  v$  Silk,  5  Ea8ty452^ 
It  is  not  known  but  the  partnership  has  lost  instead  of  haTi 
if)g  made  profit,  and  that  the  defendant,  being  ihe  acting 
partner,  may  have  paid  the  amount  of  the  claiips  against 
the  firm  to  ten  times  the  amount  of  the  capital  advanced^ 
By  the  mode  of  proceeding  resorted  to^  the  defendant  wa% 
precluded  from  making  every  defence  allowed  a  copartner 
in  equity^  and  ha^  applied  to  a  court  which,  from  its  or^ 
ganization,  cannot  do  complete  justice  tp  the  parties.  U 
may  also  he  observed,  thai  on  thp  final  liquidation  of  th^ 
partnership  accounts,  the  plaintiff  may  appear  to  have  not 
only  received  his  proportion  of  the  profits,  but  hiei  capitali^ 
and  the  capital  advanced  to  the  defendant,  and  more,  and 
instead  pf  being  a  creditor  may  be  a  debtor  of  the  defend- 
ant If  it  should  be  contended  that  here  is  a  special  pro- 
mise varying  the  general  rights  of  partnership,  then  it  is  a 
special  contract,  and  ought  tp  have  been  declared  on.  as 
such,  and  there,  ojight  to  have  been  a  speciqi  avermetitihiit 
the  partnership  was^  dissolved,  whereby  an  aptipn  had  ac- 
croed  to  recover  the  abpyeLSum  ofS50,  and  a  general  v^- 
dfbitaius  assumpsit  wUl  pot  lie.  Wherever  a  dyty  U  to 
arise,  on  the  happening  of  a  particular  event,  and  it  i^  un-; 
certain  at  what  time  the  event  m^y  t^ke  placet  pr  that  it 
may  ever  take  place,  this  amounts  U  a  specifll  agreen^ent^ 
and  b^for^  that  d^iJ  caa  be  enforced  in  a  cowt  pf  justice^ 
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1810.      HkeH  towt  be  an  averment  that  the  event  has  happened  on 
ivhich  the  doty  arises.     As  for  instance  if  a  pr«mise  be 
made  to  pay  ai  certain  sura  of  nidiaey  on  AN  goin^  to  Bome^ 
or  if  money  sitould  be  lent  to  be  repaid  on  A*»  going  t# 
fiofnCy  and  returning  therefrom;  on  these  events  happenings 
the  money  can  only  be  recovered  by  a  special  action  on  the 
case,  and  not  on  a  general  indebitatus  assmnpHt.     Thia 
form  of  action  is  only  applicable  to  cases,  where  the  con- 
tract is  exectited,  and  tlie  debt  is  immediately  due,  or« 
what  is  the  same  thing,  payable  at  a  time  certain  and  spe- 
dfied — as  in  the  common  cases  of  goods  sold  and  deliver* 
^,  payable  immediately,  or  in  fix  mdntJu.     But  if  goods 
ahoufd  b^  sold  to  A,  and  payable  when  a  certain  ettnt 
ahould  take  place,  then  this  agreement  is  special,  and  must 
Be  declared  on  as  such,  and  not  generally.    These  dis« 
tihctions,  it  is  conceiveil,  are  too  obvious  to  require  au- 
^thoritles.     But  the  promise  made  and  proved  in  this  case 
is  nothing  more  than  what  arises  by  implication  of  law;  and 
therefore  docs  not  vary  the  rehtiVe  situation  of  the  |}artieSf 
or  give  other  remedies  than  are  provided  for  in  the  ordina- 
ty  cases  of  partnership  by  a  suit  in  chancery.     Because  it 
is  obvious,  that  where  one  partner  advances  to  his  active 
jpaHner  the  whole  cofntal^  on  a  dissolution  of  the  same  he 
Inust  be  charged  in  the  settlement  of  the  concern  for  the 
money  so  loaned  him,  and  this  duty  arises  tmmediaielt/  on 
the  dissolution  of  the  partnership.     The  express  promise 
therefore,  raises  no  o//tfr  obligatioOi  nor  can  be  enforced  in 
tio  other  marmer^  than  is  pointed  out  in  all  partnership  casf  s. 
Besides,  this  doctrine  would  lead  to  thia  inconveniencei 
titat  the  rights  of  the  parties  in  the  same  transaction  must  be 
determined  before  two  forums-^First  the  S50  to  be  recovered 
in  a  court  of  law»  and  tlie  partnership  transaction  in  a  court 
of  chancery;  and  the  common  law  abhors  the  tpUtttng  and 
multiplying  of  suits.     And  what  is  still  more  inconvenient 
and  absurd  is,  that  on  the  liquidation  of  the  partnership, 
^n  a  final  account  th^  plaintiff  might  be  found  to  be  a 
,  d'ebtor,  which  would  enable  the  defendant  to  obtain  an  in- 
junction, thereby  generating  three  suits,  which  the  proper 
tribunal  would  settle  in  one-^an  absurdity  in  judicial  pre^ 
ceedibgs  which  the  court  surely,  by  every  reasonable  coii^ 
atruction,  will  endeavour  to  avoid.     The  court  will  alao 
observe,  that  by  the  plaintiff's  own  showing,  the  juiy  must 
kave  taken  into  view  the  profttSy  because  the  proof  addnc* 
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cd  on  his  part  proved  a  receipt  of  a  greater  sum  than  that 
loaned,  which  is  an  additional  proof  of  the  impropriety  of 
austaiuing  sueh  actions  in  a  court  of  common  law;  and  which 
proof  was  a  sufficient  ground,  in  itself,  to  have  defeated  the 
action  of  the  plaintiff  without  any  other  cause. 

W,  Dgrsey^  for  the  Ap^llee.  It  appears  that  tl>e  ap- 
,  pellant,  appellee  and  the  witness,  agreed  to  enter  into  part- 
nership, in  which  there  was  do  limitation  of  time  as  to  how 
long  the  partnership  should  continue.  The  appellee  loaur 
ed  to  the  appellant,  and  the  witness,  each  S50>  bef4>re  the 
commencement  of  the  partnership.  Ttiere  is  no  gOod  ground 
of  objection  to  receiving  the  evidence  of  the  witness,  be- 
cause of  his  being  one  of  the  partners.  The  payment  made 
by  the  appellant  to  the  appellee  was  evidence  of  the  disso** 
lotion  of  the  partnership,  because  it  was  to  be  dissolve^ 
when  the  S^O  was  paid.  It  cannot  be  a  claim  against  the 
partnership,  although  the  money  ^as  to  constitute  a  part 
of  the  fund  put  into  the  capital.  The  loan  was  made  to 
each  partner,  the  appellant  and  the  witness,  in  his  separate 
capacity,  and  it  cannot  be  said  to  be  a  partnership  transac- 
tion, being  loaned  before  the  partnership.  There  is  no  «o« 
lidity  in  the  objection  as  to  tlie  form  of  action.  If  there  had 
been  a  condition  annexed  to  the  payment  of  the  money^ 
then  it  must  be  specially  averred.  The  dissolution  of  th^ 
partnership  was  an  event  that  muH  take  place,  and  it  can- 
not be  assimilated  to  an  event  which  might  never  happen. 

Earle,  J.  delivered  the  opinion  of  the  court,  tt  ap* 
pears  to  the  court  thaf  the  judge  erred  in  his  direction  tb 
the  jury,  *Hhatthe  faeis  proved  amounted  to  a  dissolution 
of  thie  partnership.'*  He  ought  to  have  left  it  to  the  jury 
to  decide/ whether  from  the  facts  and  circumstances  prov- 
ed, the  partnership  in  question  was  dissolved.  l*he  di(;ko- 
loftion  of  tlie  partnership  was  an  important  point  to  be  es- 
tablished by  the  plaintiff;  for  the  money  claimed  was  not 
due  until  the  partnership  was  dissolved. 

j?tce,  the  witness,  testiGed  to  an  undertaking  distinct 
from  the  partnership,  which  the  court  are  of  opinion  may 
be  enforced  in  a  court  of  law  in  the  form  of  action  used, 
and  without  declaring  upon  a  special  contract  between  the 
partiea. 

Oantt,  J.  dissented. 

JUDGXBMT  R£V£BSSO,  AND  PROC&DEKnO  AWAR&&]>. 
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Winter  ys  Sumtalt. 

Appeal  from  Bailimore  countv  court.  This  was  an  ac- 
tion of  slander^  bi*ought  by  the  appellee  against  the  appe!* 
lant.     The   slanderous  words  charged  io  the  declaration 

In  an  •ctiMi  of  ,  .•■'*/  •        .«'        i    •      •rr'N  •' 

tbMirr  ib^  yii^nin  were  these:     *^\  ou.  (meaning  tlie  plaintitT,]  are  a  rocue,  and 

*l..r,r-.i    to    hATc  ,     ,  .  ^  .  !/,./.,  X  . 

w^^ivknivftr,  I,  (meanioff  nimself  the  defendant,)  pan  prove  that  you. 
fbA^o^^bT'^Id  (•^^*'**"8  *^*  plaintiflT,)  cheated  Maihias  SiiUu  (meaninc 
dLiur." -.-/ffW  ^"'^  yl/a/Aiai  ^'iV/er  of  the  city  of  ^a//imor^, )  ^ut  of  a  bun- 
t!?renou«  Jh^**''*^*^  dollars.^     The  general  issue  was  pleaded,  and  ther^ 
»ei««9  actioiiabi<f.  ^^^  ^  verdict  for  the  plaifitifffor  one  ?ent  damages.     JWo- 
l^'ofi,  and  reasons  in  arrest  of  j\idgment.     \.  Because  thq 
words  spoken  had  n^  reference,  to  the  plaint*^(rin  the  way  of 
his  trade  or  business.     2.  fiecause  they  were  nq^  in  them- 
selves actionable.     The  ^ounty  court  overruled  the  motion, 
and  rendered  judgmept  on  the  verdict  (or  the  plaintiSl 
Th^  defendant  appealed  \o  this  court* 

The  cause  was  argued  before  Chase,  Cb.  J.  Buchanan^ 
Gantt,  and  Earle,  J. 

A>//,  Wtrnkr^  and-  MMccIicn^  for  tbe  Appellant,  cited 
1  Com.  Dig.  tit.  .Action,  (¥.  7.)  268.     Ludwcll  ts  iMe^ 

1  Stra.  696.     S,  C.  2  Ld.  Jiaym.  1417.    Lavig  vs  MUlfty 

2  Stru.    1169.     1^'uke  v$  Chapman^     Uardret's  Rep,  8^ 
tod  Cockatne  vs  Jlopkms.  2  Istv.  214. 

Scott<f  for  the  Appellee. 

JUDGMENT  REVEUSEOj    AND   JUDGMENT  OX  THE  VERDICT 
ARRESTED* 


JUNIE.  '  ^OLVIN  vs.    WlLUAMS. 

Ni«k**  tf?^k    if     Appeal  from  Baltimore  County  Court,      ^ssimipsif. 

uHe'"f  frl^ii»*jf '^*^^  ^^c^^'*^^^®"  <^^'^^**^  the/r*r,  that  the 

^A"brJkVr**trh.ipJa»*^'>if»   0*^^  appellee ,)   was  possessed  of  two  shares  of 

l^ljI'Sr*inothi'!  stirck  of  the  Bank  of  Baliiv\ore\  of  the  value  of  glOOO,  of 

lii^«^nt"«'/'wh  which  the  defendant,  (the  appellant,}  had  ijotice,  and  in 

i»u*rchIIIS^ *"''****  consideration  that  the  plaintifl',  at  the  special  instance  and 

request  of  the  defendant,  would  sell  to  hira  the  said  two 

shares,  and  that  the  plaintiff  would,  in  pursuance  of  £Qck 

sale,  transfer  the  stock  to  the  defendant  on,  &c.  he  vo- 

dertook,  and  then  and  there  promised  the  plaintiff  to  pay 

him  the  tium  of  ^9C0,  it  being  the  rate  or  i»um  of  £456  foi^ 
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^ch  share  of  (he  stock,  when  requested.  The  plaintiff 
^TeiTed,  that  he,  confiding  in  the  pi*omis3  and  undertaking 
6f  the  defendant,  afterwards,  &c  did  sell  to  the  defendant 
fhe  said  stock,  and"  that  the  plaintiff  hath  always  been  rea- 
dy, and  still  is  ready;  to  transfer  the  said  stock  in  du6 
form  of  law  to  the  defendant  The  second  count,  general 
indebitatus  afi^ufiipsit^  for  two  shares  of  stock,  &c.  sold  by 
the  jdaintiETto  the  defendant.  The  third  count,  quantuiit 
ineruity  for  two  shares  of  stock,  &:c.  The  fourth  cofunt, 
similar  to  the  first  count,  with  an  averment  -that  h^ 
offered  to  transfer  the  stock,  &c.  which  the  defen- 
dant refused  to  accept,  &c.  The  fifth  count  ^i^as  a  similar 
count,  omitting  the  averment  of  an  offer  to  transfer,  &c.  The 
general  issue  pleaded.  At  the  trial  the  plaintiff  offered 
(^videncfe,  thfit  the  defendant,  having  applied  to  Thoma.t 
Barklie,  who  wad  a  known  public  broker  residing  and 
dwelling  in  the  city  of  Baltimore^  and  with  whom  he  was  in 
the  habit  of  transacting  business  as  a  broker,  to  inform  him 
whenever  stock  of  the  Bank  of  Balttmote  was  at  the  price 
of  ^450  per  share,  as  he  wished  to  becomd  d  purchaserg 
but  did  fiot  specify  the  niimber  of  shares  he  wisheid  to  pur- 
chase; and  that  a  certain  Benjamin  fiWiams^  James  Cox^ 
6nd  the  plaintiff,  did  afterwards,  on  the  22d  day  of  Fe* 
bruary  1804,  place  with  J?arAf/tc  a  quantity  of  aliares  of 
stock  of  the  said  b^nk  to  the  number  often,  or  upward;)^ 
and  did  autliorise  Barklie  to  make  sale  thereof  at  the  price 
of  8450  per  share;  that  Barkiie^  being  thus  authorised,  did 
make  out  the  bill  of  parcels,  a  copy  whereof  is  as  follows, 
viz. 

*'Ballo.  22  Feb.  1804." 
Mr.  Uichard  Colvin  Bot  of*7/*owa»  Barklie^  Broker, 
■  Shares  of  Baltimore  Bank  Stock  a  450  pr.  Share, 
to  be  transferred  on  tlie  23  instant,  g— ." 
And  did  send  the  same  by  If.  Bayce  his  clerk,  to  the  de- 
fendant, who  received  the  said  bill  of  parcels,  and  was  in- 
formed he  might  have  what  shares  he  wanted;  and  after 
looking  over  his  bank  book  to  see  what  amount  of  money 
he  had  in  bank,  the  defendant  filled  up  the  blank  in  the 
bill  of  parcels  with  the  number  fteven,  and  carried  out  on 
the  bill  of  parcels  the  amount  of  the^even  shares  in  mo- 
ney, which  he  entered  thi^reupon,  and  having  showed  to 
Boyce  the  bill  ot  parcels  thus  filled  up  and  extended,  kept 
the  same  in  his  possesses.     The  plaiutiff  also  proved,  that 
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IfttO.  fire  of  the  shurcs  jinentionecl  in  the  bill  of  parcels  were  the 
property,  of  ^en/amtn  tVUllams^  and  that  the  remaining  twe 
sliares  vnere  the  property  of  the  plaiotiflf,  ami  that  at  the  time 
of  the  delivery  of  the  bill  of  parcels  to  the  defendant,  Bavhlie 
did  not  inform  the  defendant  to  whom  the  seven  shares  be- 
longed, but  that  liarJdie^  on  the  23d  of  February  1804,  in- 
formed him  that  five  of  the  shares  were  the  property  of  ^eti^ 
jamin  IVilUam^  and,theremainino;two  shares  the  property 
of  the  plaintiif;  and  that  B,  HtUiama  and  the  plaintifiT,  on 
that  day,  offered  to  transfer  to  the  defendant  the  seven 
shares;  that  is,  the  plaintiff  his  two  shares,  and  B.  fVii^ 
Uams  his  five  shares,  upon  the  respective  payment  of  8450 
for  each  of  the  shares;  but  the  defendant  refused  to  pay  for 
tlie  seven  shares,  declaring  that  he  would  neither  accept  of 
a  tiansfer  of  the  said  shares,  nor  pay  for  the  same.  That 
tlie  plaintiff  was  at  tJiat  time  a  stockholder  of  two  shares 
in  the  Sciid  bank,  and  B.  ^Filliams  was  at  that  time  also  a 
^tockhol(ler  of  five  shares,  and  that  tiie  plaintiff  did  tender 
lo  the  defendant  the  two  eertilicateft  of  his  two  shares,  an4 
B,  Williams  the  five  certificates  of  his  five  shares,  on  the 
morning  of  the  23d  of  February  1804,  which  the  defen- 
dant refused  to  receive.  The  plaintift  then  moved  the 
cfjurt  to  direct  the  jury,  that  this  testimony  was  sofncient 
to  maintain  the  Jirst^  fourth  hmXJjflk  counts  of  the  plaintiff's 
declaration.  The  court,  {Xicholson^  Ch.  J.  and  IloUings- 
worlfi^  A.  J.)  gave  the  direction.  The  defendant  except- 
ed; and  the  .verdict  and  judgment  being  against  him|hi 
appealed  to  this  court. 

.  The  case  was  argued  before  Chase,  Ch.  J.  BuoRANiuff 
GaSft,  and  Earlk,  J. 

W.  Doney^  for  the  Appellant  1.  Tlie  plaintiff  below 
ought  not  to  have  recovered  on  they?ra/  hndjifth  counts  of 
his  declaration,  and  it  is  doubtful  whether  he  could  reco- 
ver on  the  fourth  count.  In  the  first  count  it  is  pot  stated 
tlmt  there  was  a  tender  of  the  shares.  2.  By  the  statute 
of  frauds  the  umtract  was  not  binding,  unless  part  of  the 
goods  was  received,  or  some  note  or  memorandum  in  writ- 
ing given.  There  must  be  a  contract  signed  by  the  party 
to  entitle  the  plaintiff  to  recover.  Here  is  a  mere  sketch 
of  a  writing,  neither  filled  up,  nor  the  shares  delivered. 
It  is  clear  that  the  requisitions  of  the  statute  have  not  been 
complied  with.      The  mtention   of  that  statute  W4S  to 
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preretit  verbal  agreemeDts  from  being  aet  «ip«  It  maj  be  1810. 
saki  that  BarkHe  was  the  a^ent  of  both  partieai  and  if  so, 
yet  the  agreement  ia  not  such  as  the  statute  cnBtemplatea. 
It  fioes  not  state  the  number  of  shares^  although  the  price 
is  stated.  This  is  a  material  omission.  3.  If  the  agree- 
ment is  obligatorj,  jtt  there  is  a  material  variance  between 
the  declaration  and  the  proof.  The  evidence  is  the  sale  of 
seven  shares,  and  the  declaration  is  for  two  shares.  4* 
There  was  no  objection  that  BarkUe  was  a  broker,  and  he 
might  luive  sue<l  for  the  seven  shares.  If  this  action  is 
correct,  seven  actions  might  have  been  brought;  and  if  this 
could  be  done,  the  statute  of  frauds  would  be  evaded* 
There  is  no  evidence  on  the  bill  of  parcela  who  the  seller 
was.  The  aetion  ought  to  have  been  in  the  name  of  Batk^ 
lie. 

Harper^  for  the  Appell/ee  Although  in  some  cases  the  agent 
maj  maintain  an  action,  yet  in  every  such  case  the  princi* 
pal  or  owner  may  sue.  There  is  a  doable  remedy  given* 
The  usual  mode  is  lor  tlie  owner  to  sue  in  his  own  name, 
ami  this  is  done  every  day.  There  are  many  sales  where 
the  priircipai  is  not  known  in  the  transaction,  where  it  is 
effected  by  an  agent  or  vendue  master.  If  a  note  is  given 
to  the  i^ent,  he  may  sue,  but  if  there  is  no  note,  the  pria«* 
cipal  can  sue.  This  is  necessary  in  all  sales  by  agents. 
BarkUe  is  known  to  be  a  broker,  and  there  being  no  note 
in  this  case,  the  agent,  could  not  sue*  It  is  a  special  con* 
tract,  made  through  the  agent,  for  the  respective  shares* 
.  The  shares  are  not  jointly  the  prQ(>erty  of  all  the  owners 
of  shares  put  in  the  hands  of  a  Broker  for  sale,  and  a  joint 
action  could  not  be  maintained.  It  was  a  several  interest 
in  the  whole.  If  there  had  been  but  one  share,  then  it 
would  have  been  the  property  of  all.  This  is  the  caae  of 
several  persons  who  happen  fo  employ  the  same  agent  to 
set!  their  stock.  In  the  proof  it  appears,  that  at  the  same 
time  there  was  a  special  contract  for  other  shares  sold  te' 
the^same  person.  It  is  a  special  contract  with  the  plaintiff 
for  two  shares,  and  with  B.  fTUliams  for  five  shares*  neither 
having  aa  interest  in  the  shares  of  the  other.  This  is  not  a 
contract  witliin  the  statute  of  frauds.  It  is  for  the  sale  of 
shares  of  stock,  and  is  fora  kind  of  property  which  is  «ot 
embraced  by  that  statute.   The  17th  ttciion  of  the  stetete 
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CcUim 


merchandiscM^^^  shall  be  good,  &c.  The  question  is,  whether 
bank  stuck  was  cotitem plated  by  that  statute?  It  speaks 
of  goodt^  in  contradiction  to  realestaie.  Would  it  embrace 
koit'hold  Mate?  The  term  goodM  is  to  be  taken  in  a  re* 
stricted  sense.  If  the  word  good$  was  aione  used  it  might 
be  doubtful,  but  the  three  words  are  to  be  taken  together^ 
and  thej  were  not  intended  to  apply  to  atock  in  a  Bank* 
This  point  has  not  been  finally  settled,  and  is  open  for  de« 
cisiod.  The  judges  in  England  are  divided  in  opinioB* 
.  1  Com.  on  Conir.  88  to  9  h  This  was  a  contract  executed— 
There  was  a  complete  salei  and  such  an  one  as  the  defend* 
int  could  be  enforced  to  perform  in  a  court  of  equity.  The 
formality  was  only  to  be  complied  with«  but  the  sale  wai 
complete,  and  the  stock  was  vested  without  a  delivery. 
The  sale  of  a  horse  at  a  stable  is  good  without  a  delivery, 
and  an  action  may  be  brought  for  the  horse,  if  there  is  d* 
delivery.  The  defendant  had  such  a  riglit  which  he  could 
enforce  the  performance  of.  The  ofier  to  sell  was  accepted 
and  agreed  upon.  It  was  a  complete  sale.  The  transfer 
could  only  be  made  in  a  particular  way^  and  was  not  a 
condition  precedent  to  the  payment  of  the  money.  If  the 
aale  of  bank  stock  is  within  the  statute,  then  here  is  a  note 
or  memorandum  in  writing.  The  bill  of  parcels  was  in  the 
Iiand-writing  of  Barklie^  the  agent  of  both  parties.  The 
defendant  filled  up  the  blanks,  and  though  he  put  it  in  bis 
pocket,  will  it  be  said  that  it  would  bind  the  plaintiff  and  not 
the  defendant?  The  defendant,  by  filling  up  the  blanks, 
made  it  his  writing.  The  statute  does  not  say  any  thing 
about  a  stgwture  or  a  delivery. 

The  Court  said,  that  the  sale  of  bank  stock  is  within 
the  statute  of  frauds;  and  that  Barklit  was  the  common  a* 
^  gent  of  both  the  appellee  and  appellant. 

JUDOMEirr  AFTIEMEXT* 
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60VEB9  et  ah  yp.  Hall,  Ex'r.  of  Garrett,  ftc^  1810. 

June. 
Appeal  from  a  decree  of  thjB  Court  of  Chanpery.  By 
the  record  it  appears^  that  a  bill  was  filed  on  the  15 Ih  of 
June  1772,  by  Strips  Garretl/\n  his  own  right,  and  as  ad- 
ministrator, wi^i  jtlie  will  ^nn(?xed,  of  Peter  DickSy  against  «wJ«7  ai^i  in 
Jacob  Giles.  The  objects  of  the  bill  being  stated  in  the  »>*r.  \u  hb  own 
decrees  of  the  chancellor,  and  in  ipe  opinion  delivered  by  nunbiwior  of  a- 
this  court,  they  are  here  omitted.  A  spibpena  and  >'yunc-jrj|.n«>^>»jj^jP;2 
tion  issued,  as  prayed  for  by  the  bill.  At  May  term  1774,  sij^^rp^J 
the  defendant  put  in  his  answer,  to  wi^W>  at  May  term  ;ijf^f«fcj;»^;:^^ 
1782,  the  complainant  excepted,  and  in  1784  the  chancel- BS*^em*'^«If**ihi 
lo*-  ruled  the  exceptions  gowl,  and  orderejl  tlic  defendant  JJuiTi'wVdSr 
toroake  a  more  fiill  and  perfect  answer.  The  death  of^fctieVJI^t 
Giles  was  afterwards  8ugg:csted,  and  a  bill  of  fey]vor  filed  t^inn^^k.^a?. 
•cainst  his  executors,  devisees  and  representatives.     TheiIU^h??fiom'i7n 

...    •,  ^««  .      .  .  ,    ,      to  1755;  and,  at  rr. 

executors  answered,  and  in  \iSj  a  coromissiqn  issued  by  prwrt»t.iive     ©r 

'  •  111   othw  partner* 

consent  to  certain  persons  to  audit  the  accounts  betivee««o  h»ve  «n  ae- 

^^  ,      .      ,     y.  ^  ,  """*  ^^^  •'»*'• 

-  the  parties.     In  1789  the  death  pf  Garrett  was  suggested,  S/^jgl^fiJ^*  ^^ 

and  a  bill  of  revivor  filed  by  Benedict  Edward  HaU^  as  ex-  yTeJ^uS^'^dS'!^ 

ecu  for  of  Garrett^  and  as  administrator  rfc  ^oni*  non  oV^J^^^^lJ^^^^li 

DickH,  against  the  executors,  devisees  and  representatives,  jfe^'lJll^  rt!?*«i^ 

of  Gifes.    In  1790  the  auditors  made  their  report.    Cora-  t^'llThe  fice^'to 

TOissinns  issued,  and  testimony  was  taken  and  returned.  liJt^nnj'^^^ 

In  February  1796  an  amended  bill  of  revivor  was  filed  by  S?'S  tU*RTlIIlTi 

the  complainant*  stating  that  the  original  bill  was  filed  ontMk^uiiitE^Miir 

ihe  9a\  of  December  1771,  against  Jacob  Giks^  an«l  against  Sn/j^bS't^mi?!!? 

Nathaniel  Giles^  in  his  o?vn  right  and  as  administrator  of  Sw^^,  aiui  thit 

John  Giles,  which,  on  the  deatfi  of  Jacob,  was  revived  **  »t>«'iflc»tiont 

'  V  in  hi»   hill.    The 

aa:ninst  his  executors,  &e.  who  harcj  become  parties.  That«»»tf.  P''«*«n^t" 
Nathaniel  never  answered,  and  is  now  dead,  and  his  ex-  5J;l"b^*[fe•'"iJ; 
ecutors  are  also  dead,  and  no  administration  on  his  estate,  kJiV^^^^^'Strir 
but  that  he  left  four  daughters  hi^  representntires.     That  5hfci.'^»JJri? 

1^  f  liy  known  or 
unrarelJ*^;  ibe 
lapi^  ofnwr'v  lO  y«ir»  fmn  tlie  Hme  of  Ih^  teltU^m^nt,  to  tl*  filinf  of  ibe  billj  Ihe  fi-rq  ivnt  paymi'ut 
of  inonr>- o poo  »he  bond  pa^^ed  on  th»- «rtt1emeh».  and  iht- d^»th  of»h^  o^l)*  m*tpml  «itue««— the 
•  urcU&i'fr'*  <)r  fulsitf ration  must  be  c!t^rh' (trinonniiirpd  nnd  proved  before  it  ran  b«*  allowed— «n4 
frum  a  strrct  exaininatton  of  nil  the  pruoft.  It  does  not  appeai*  that  there  were  any  error*  or  mi«i]ik«a 
In  the  »eiti«m"nt.  o^  «hi»«  th*-  tuniplaiiipi.t  wa»  in  any  aianner  injnred.  That  with  niipeet  to  the  other 
partner,  (fur  whom  ftp  (lit  «re*Tinimt.d  hy  the  complainant  a«  )i!h  admlnitu.tfoi'J  It  appears  thai  h^ 
%ra<  l»0  on»  of'hrncw  poi^np^Mp  of '753,  A?h**Ti •n  neroui/t  w««  openeJ  ai;;«in«t  him, in  which  ha 
wa*  charjt^  with  hi^  prop-rfion  of  the  monfe>'adTaneed  by  the  oilier  partnert  in  the  furm«r  partner* 
nhip;  tliRi  he  mndt*  tonMdrriblc  n^ymenu  In  roon*>f  en  tbiit  aeroiini,and  In  1754  ifare  hit  note  lb? 
the  bilnree,  witicb  wa«  jinul  to  thf  ardor  of  th^  eomh'nmnii',  and  hin  aeroiini  eloiVd.  He  died  in  1700, 
and  nev't  r  clairo*-(1  any  infen*»t  in  the  partnership  nrtcr  1759.  and  thTe  it  no  evidvnee  that  )ie  cousUl* 
«rrd  him»c!f«  or  was  toniid'-red  hy  others  as  a  partner.'  After  which  aequhncente  tnd  lapstt  t^tima, 
a  eourc  fWTrqiii'y  wiii  ineMimp  that  his  iuiert-u  was  re'inquUhed. 

Whrre  ih-  entirt  nfiipfieats  r»*verfed  a  doereeiVfthe  citufr  oTchonrery,  and  difvetrd  that  tfie  delHNf* 
ant^  account  %iih  th'  coiMp'aiimnt.  and  tbnt  ih-  chont^lUir  have  the atcbaiit  uated  by  the anditnr  J^e. 
^hich  ha^-injf  bern  done*,  and  a  ileeree  pAssnlTor  i»»ytneuf  irf*  the  Mini  stated  to  be  diK"  from  the  ^« 
thndants  to  the  romphiiiian'— An  apiieal  lit«  f«om  tnch  rfeeree  to  the  emirt  oi  app<^f». 

ikn  net  <if a«»eii.biy  dneetioK  thf  cour^  af appeaL  to  hear  o^  detrrmioeiha  intucr  oft  ftnaar  df« 
^(iMkofihat  eourt  '    *        •  *       ' 

An  appeal  ^c§  fnuj^  an  lotrrlocutory  decree  of  the  aourt  af  thanocry. 
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ISIQ.  John  QUei  wts  ton  of  Jucob  Giks^  and  died  in  iiM  KTe- 
time  of  bis  father,  intestate*  and  without^ssue,  and  since 
the  death  of  Nathwiid  there  has  been  no  administration  dn 
his  estate.  That  certain  of  the  devisees  and  representa- 
tives of  Jacob  are  since  dead,  none  of  them  having  ever 
answered  the  bill  of  revivor  against  them,  although  com- 
Biissions  had  issued  by  consent,  and  testimony  had  been 
taken.  He  prayed  that  the  suit  might  stand  and  be  re- 
vived against  the  executors,  devisees  and  representatives, 
of  Jacobj  the  representatives  of  Nathaniel^  and  the  repre* 
•entatives  ot  the  deceased  representatives,  &c.  On  the 
coming  in  of  the  answers  of  all  the  devisees  and  represen- 
tatives, it  Mfhs  agreed  that  all  the  testimony  which  had 
been  taken,  should  be  read  in  evidence  in  the  same  man- 
ner as  if  all  the  parties  had  regularly  appeared  and  an- 
awered  before  it  had  been  taken.  The*  defendants  agreed 
to  release  to  the  complainant  all  claim  on  the  bond  from 
Oarrett  to  Giles^  statedin  the  bill  of  complaint.  The  caae 
was  ari^ed  by.  counsel,  and  submitted. 

Havsok,  Chancellor,  ^22d  December  1797.)  Tlie 
original  bill  had  three  objects,  viz.  For  the  complainant  to 
be  relieved  on  the  ground  of  frAud  and  imposition  against 
1  bond  by  him  passed,  on  a  settlement  of  accounts,  to  the 
defendant;  to  have  an  account  of  the  profits  of  certain 
works  carried  on  in  partnership,  the  complainant's  shara 
whereof  was  by  him  released  in  consequence  of  tlie  same 
fraud  and  imposition;  and  lastly,  as  representative  of 
another  partner  to  have  an  account  of  the  share  of  profits 
from  which  the  said  partner  was  arbitrarily  excluded. 
The  chancellor  cannot  omit  to  remark  on  the  long  conti- 
nuance  of  this  cause.  For  many  years  the  want  of  pro- 
gression appears  to  have  been  owing  to  the  neglect  of  one 
or  both  of  the  parties.  Abatement  by  death,  then  took 
place,  in  the  ordinary  course  of  human  events.  After  a 
revival  of  the  suit,  a  want  of  attention  or  negligence  per- 
mitted another  suspension  of  proceedings,  and  at  length 
other  deaths,  with  the  operation  of  the  descent  law,  ren« 
dered  it  extremely  [difficult,  even  with  proper  attention 
and  exertiona  in  those  concerned,  to  have  all  proper  par- 
ties before  the  court.  This  is  not  perhaps  the  worst  con* 
sequence  of  delay.  After  such  a  lapse  it  was  not  to  be 
expected  that  those  facta  which,  in  the  beginniogi.  livi^g^ 
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vHiWBset  might  be  produced  M  proTe,  can  tiow  poBRiUj  1610. 
be  established,  when  thofe  facta  are  aapposed  to  hate  ^^^^]|^ 
taken  place,  at  leaat  fourteen  jearsl>efore  the  filing  of  the  ^^^ 
original  bill.  The  truth  is,  that  the  complainant  has  pro- 
diKed  nothih^Slo  be  called  proSf,  to  establish  the  material 
allegations  of  the  bill;  althoagli  there  are  certainly  circum-? 
stances  to  induce  a  suspicion  of  their  truth.  Rut  however 
positive  these  allegations  may  be,  those  circumstances* 
cannot  be  considered  sufficient  to  set  aside  a  bond  passed 
in  the  year  1756,  fourteen  years  betnre  the  date  of  the 
cause,  on  a  settlement  of  accounts,  after  an  inyestigatioA 
of  several  days  between  two  men  versed  in  business, 
neither  of  whom  at  the  time,  appear  to  have  reposed  anjf 
real  confidence  in  the  other.  The  chancellor  then  is 
clearly  of  opinion,  that  the  complainant  has  shown  no  title 
to  relief,  as  the  executor  of  Garrett^  on  the  ground  of 
fraud  and  imposition,  and  if  the  complainant  miglit  stilt  be 
permitted  to  surcharge  and  falsify  the  account  on  which  it 
is  supposed  the  bond  Aras  given,  this  could  not  be  done 
without  amending  the  bill,  and  pointing  out  the  particulars; 
but  to  do  this  he  hi^s  not  thought  proper  to  ask  leave. 
With  respect  to  the  third  object  of  the  bill,  the  chancellor 
cannot  think  that  the  complainant',  as  administrator  de 
bonis  non  of  Peter  Dicks^  has  established  facts  to  entitle 
him  to  relief;  although  it  is  not  improbable,  that  had 
Dick^^  or  his  representative,  brought  suit  sometime 
during  the  16  or  17  years,  which  elapsed  between  the 
time  when  it  is  supposed  he  was  injured  hy' the  arbitra- 
ry conduct  of  Ganett  himself  ari<l  Gifcs^  and  the  date  of 
Carrctrs  suit,  he  might  have  recovered  something,  either 
at  law  or  in  equity.  On  a  most  laborious  and  anxious  in- 
vestigation of  this  cause,  the  chancellor  could  not  other- 
•wise  than  feel  a  degree  of  distress  and  enribarrassment. 
By  thelast  actof  thedefendantf'.  solicitor,  he  is  enabled 
to  do  that,  which  probably  arbitrators  would  have  done 
thirty  years  ago^  or  at  least  do  as  much  in  the  complainant^i 
favour,  as  such  arbitrators  would  have  done.  •♦It  is  agreed, 
that  to  facilitate  the  settlement  o(  the  cause,  tiie  defend- 
ants will  release  all  benefit  of  the  bond  passed  by  Garrett 
'  to  Giles;^^  and  it  is  impossible,  the  chanceHor  conceives*, 
that,  at  this  time,  on  the  proceedings  in  thi9  cause,  anv 
tribunal  whatever  would  decree  more  in  the  coinplainant'n 
(avoorthan  by  relieving  him  against  that  bund.  Xet  the  re- 
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1810;  port  of  the  regpectabie  audkoi^  in  this  caufie,  appoiofed  \)^ 
the  agreement  of  the  parties,  l>e  attended  to.  Decreed^  that* 
the  injunction,  heretofore  issued  in  this  cau^e,  be  revived, 
and  that  the  defendants,  and  each  of  them,  be  and  they  are 
hereby  perpetual! J  enjoined  not  to  proceed ||fc  law  on  the 
bond  passed  by  ^tnos  Garrett  in  the  year  1756,  against 
ivhich  the  said  Jlfno^^  by  the  original  bill  in  this  cause, 
prayed  relief.  Also  that  each  party  bear  his  own  costs, 
&c. 

From  this  decree  tlie  complainant  a|?pealcd  to  the  court 
ofappfais.' 

Th?i  Court  pF  Appeals,  [i?tmi«ey,  Ch.  J.  MackaR 
and  Jo»/*«,  J.]at  June  term  1800,  after  hearing  counsel 
upon  (ho  appeal — *^ Decreed^  that  the  decree  of  the  chan- 
cellor be  reversed,  and  that  the  complainant  be  allowed  the 
costs  cf  his  appeal.  That  the  defendants  account  with  the 
complainant,  as  executor  of  Garrett^  for  ^ve  twelfth  parts, 
and  with  the  complainant,  as  administrator  dt  bonis  non 
with  the  will  annexed  of  Dicks^  for  two  twelfth  parts  of 
the  stock  and  profits  of  Cornwall  furpacft  and  Hopewell 
forge  in  fennsylvffnia^  from  the  Slst  of  December  1^53, 
to  the  expiration  of  the  lease  on  the  18(hof  June  1765,  if 
stock  shall  have  been  taken  at  that  time,  if  not,  at  such 
time  thereafter  as  stock  shall  appcaf  to  have  been  first  tak* 
cp5  and  that  the  account  of  said  stock  and  profits  be  stat- 
ed by  the  auditor  of  the  court  of  chancery.  That  tJie  chan- 
cellor pass  such  decree  and  order  as  shall  be  necessary  to 
have  the  account  stated  in  manner  aforesaid,  and  on  re- 
turn thereof  to  take  such  order,  and  pass  such  decree,  as 
may  be  npcessary  to  compel  the  defendants  to  pay  to  th^ 
complainant  the  amount  of  stock  and  profits  found  due  to 
him  in  each  of  his  capacities  as  aforesaid,  with  interest 
tficrcon  from  the  ISth  of  June  1765,  if  stock  ishall  have 
been  taken  at  that  time;  if  not,  at  such  time  thereafter  as 
stock  shall  appear  to  have  been  first  taken,  till  paid,  and  . 
costs.**  In  consequence  of  this  decrep  the  chancellor  did, 
on  the  23d  of  October  1800,  by  his  order  direct,  that  the 
defendant  account  with  the  complainant  as  by  thp  decree 
of  reversal  is  directed,  and  that  the  auditor  state  an  ac- 
count or  accounts  between  the  parties  accordingly.  The 
auditor. made  his  report  and  statement  of  accounts  to  Qcto- 
bef  term  1801.    The  defendant  excepted  to  the  |uditor*i| 
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report  upon  Tarioas  grounds.  Some  of  the  exceptions  were  1810. 
ruled  good  bj  the  chancellor,  and  the  auditor  waa  directed  ^"^jj^ 
to  correct  his  report  The  auditor  having  corrected 
his  report,  the  same  was  ratified  bj  the  chancellor, 
stating  that  there  was  due  to  the  complainant  from  the 
defendants,  on  the  Ist  of  August.  1801,  provided  thej 
have  assets,  &c.  the  sum  of  ^44,818  U  6|  in  whioh 
sum  interest  is  included  to  that  daj,  and  of  which  sum  fife 
parts  of  seven  are  due  to  the  complainant  as  executor  of 
Crurrett^  and  the  other  two  parts  as  administrator  de  boni$ 
non  of  Dicka.  The  chancellor  afterwards  bj  his  decree  di- 
rected that  each  of  the  defendants  account  with  the  coni« 
plainant  for  the  amount  or  value  of  the  property  which  is 
or  hath  been  in  his  or  her  hands,  and  which  hath  come  to 
him  or  her^  claiming  mediatel j  or  immediately  under  Ja* 
cob  GUeBy  deceased,  &c.  Reports  were  accordingly  made 
by  the  auditor.  To  which  there  were  various  exceptions. 
8ome  of  which  were  allowed^  &c.  and  the  chancellor,  oa 
the  28th  of  November  1803,  decreed^  that  A.  Giles j  one 
of  tlie  defendants,  pay  to  the  complainant  the  sum  of 
£S,295  2  6,  with  interest  from  the  2Sd  of  October  1800; 
that  ff.  Smithy  one  other  of  the  defendants,  pry  to  the 
complainant  JS%500,  with  interest,  &c.  That  E.  Giles^ 
one  other  of  the  defendants,  pay  to  the  complainant  £750, 
with  interest,  ,&c.  That  S,  Govet  and  wife,  others  of  the 
defendants,  pay  to  the  complainant  JSr  17  3  9,  with  inte- 
rest, &c.  and  that  Sarah  Chver^  one  other  of  the  defend- 
ants, pay  to  the  complainant  i)S84  7  6,  with  interest,  &e. 
Gover^  and  wife,  |>etitioned  the  chancellor  for  leave  to 
appeal  from  the  decree  to  the  court  of  appeals;  and  filed  a 
bond  with  sureties,  to  prosecute  the  appeal,  &c. 

Hanson,  Chancellor,  (December  $3,  1805.)  The  chan- 
cellor has  considered  tlie  petition  of  Gover  and  wife,  and 
is  clearly  of  opinion,  after  hearing  the  ai^ument  of  the 
complainant^s  counsel,  that  an  appeal  properly  lies  in  tliia^ 
case;  and  the'refore  that  the  defendants  are  entitled  to  have 
the  prayer  of  their  petition  granted. 

Nothing  is  better  established  in  chancery  than  that  an 
appeal  lies  from  an  interlocutory  decree.  It  is  true, 
that  in  this  cause  the  chancellor  formerly  passed  a 
final  decree.  But  the  judges  of  dernier  report,  on  an 
appeal,  reversed  his  decree,  and  directed  an  account  to  be 
taken  between  th^  parties.    They  were  of  opinion  then^ 
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1gH9.  ik^t  tbecbanctllor  oaght  to  hafedccrted  aa account  as 
^^^^^"^^  tjiejr  have  directed.  Supppse  the  chancellor,  itistead  af 
dfcreeing  it,  bad .  not  ao  decreed,  would  not  the  de-* 
£piidanta  have  been  entitled  to  appeal?  But  suppose  tl^ 
defendants  not  to  appeal  from  that  interlocutorj  decree, 
and  ta  have  suSbied  an  account  to  be  taken,  on  which  the 
^Dcellor  decreed,  can  there  be  any  doubt  that  the  d^- 
feodanta  would  have  been  entitled  to  appeal;  ur  in  other 
words,  that  an  appeal  would  properly  lie  in  that  case,  ami 
execution  be  stayed  on  filing  their  bond? 

What  then,  in  point  of  principle^  is  the  dliTerence  be- 
iwcen  that  case  and  the  present?  Why  does  an  appeal 
lie  in  any  ease,  unle^  it  be,  that  the  opinion  of  the  chan- 
cellor, it  he  d(»es  wrong,  mayj>e  corrected.  Isitimpoi- 
aible  that  the  chancellor  has  erred  in  the  present  instanct^ 
notwithstanding  he  has  pursued,  as  nearly  as  he  couUU  ali 
tlie  directions  of  the  court  of  appeals?  Most  assuredly  it 
is.  not  The  court  of  appeals  has  only  diiected  a  general 
account  of  profits  from  one  period  to  another,  and  to  allow 
tl)6  complainant  a  certain  proportion.  It  did  not  say  the 
chancellor  shall  direct  certain  sums  to  be  chai^jBd  to  the 
camplainant,  other  certain  sums  to  the  defendants,  and 
iKe  balance  to  be  struck  and  paid  to  the  complaioatit^ 
Had  it  80  done,  it  might  well  be  said,  that  the  chancelloc 
might  be  certain  he  had  pursued  its  directions,  and  thert* 
fore  ought  not  to  stay  execution  on  a  frivolous  appeal. 
-  It  Mirely  eannot  be  forgotten  that  the  auditor  hath  made 
two  atatements,  diifering  in  their  amounts  many  thousand 
pounds,  and  that  tlie  defendants*  counsel  excepted  to  bQil\ 
accounts.  Is  it  possible  to  conceive,  that  when  the  court 
of  appeals  did  not  direct  either  sum  to  be  decreed,  and 
did  not— could  not  prescribe  certain  things  to  be  done, 
from  which  either  of  the  amounts,  or  any  other  certain 
amount  should  arise,  and  when  of  course  the  court  of  ap- 
peals hath  not  given  its  direction;  is  it  possible  to  con- 
ceive that  the  defendant  is  not  entitled, .  on  the  usuk! 
terms,  to  have  the  opinion  of  that  tribunal,  before  he  is 
compelled  to  pny  the  mx)ney  decreed  against  him?  Is  it  to 
be  supposed  the  intent  of  that  court,  to  inform  the  chan- 
cellor there  should  be  no  appeal  frmn  his  decision,  merely 
bfecausc  they  directed  him  to  have  an  account  st&ted^  aiSd 
to  decree  tlie  sum  appearing  due  to  be  paid  to  the  com- 
plainant, and  to  take  proper  measures  for  carrying  Ms  dfe* 
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cree  info  effect?    Let  it  be  supposed  that  tlie  c4mTf  titi       Hftt. 
pUioI j  erpressBif  that  meaning,  and,  th*  chanceMdr  to  act      ^-^ 
ia  obedience  to  tta  mandate-^what  dimnterested,  itnpartiat;  y*^ 

intelligent  person  is  there,  that  would  not  dedare  ih^ 
common  right  of  a  citizen  to  be  Tielated?  It  wontd,  itt 
auch  a  case,  be  froitleas  ta  allege  that,  aa  in  contemplatioii 
of  law,  tlie  decisions  of  the  coart  of  appeals  must  bt 
right,  it  ought  not^o  be  supposed  to  have  doiK^  irrong  m 
any  case  xvhateVet*, 

In  a  word,  the  chancellor  is  most  decidedly  of  optnioOy 
that  although  in  no  case  will  be  disobey  the  ptaio  direc* 
ticms  of  that  tribunal,  given  on  appeal  from  his  decision, 
be  cannot  with  propriety  permit  aif  execution  to  be  taken 
out  against  the  defendants,  until  its  decree  is  obtained  oil 
the  appeal,  or  unless  the  defendant  sliall  fail  to  prosecute 
it  agreeably  to  the  condition  of  his  bond,  which  the  chaa* 
cellor  hath  approved. 

Most  true  it  is,  and  much  is  it  to  t>e  lamented  on  Tarioui 
accounts,  that  this  cause  hath  continued  a  length  of  ttmei 
equal  to  one  half  of  a  long  life*  For  many  years  no  steps 
was  taken  by  either  party;  and  it  was  even  supposed  to  be 
abandoned  on  one  side,  and  almost  forgotten  on  the  other. 
The  chancellor  widhes  most  earnestly  an  end  of  it.  Botf 
had  it  continued  thrice  as  long,  he  could  not,  foi^  that  rea^ 
son,  deprive  the  defendant  of  what  he  believes  to  be  eveiy 
defendant's  rig|it;  notwithstanding  that  he  is  perfectly  con« 
vinced  of  the  rectitude  of  his  last  decree  on  the  auditor's 
statement,  which  he  considers  as  conformable  to  the  prin^ 
eipfes  contained  inthe  decree  of  the  court  of  appeals. 

Tlie  appeal  being  granted,  the  record  was  transmitted  to 
ibis  court;  and  during  the  pendency  of  the  appeal,  the  act 
of  Novembtf  1809,  cA.  8r,  passed,  recitii^  that  Samuel 
iSover^  and  others,  had  represented  to  the  general  assem- 
bly, that  the  above  cause  came  en  for  trial  in  the  late 
court  of  appeals  at  June  term  1800;  that  Benjamin  Rum" 
se^f  Benjamin  Mackatl  md  Tliomas  Jones^  were  the  judges 
who  signed  the  decree  given  in  the  cause,  and  that  Benja* 
mm  Knmset/^  at  that  time,  was  the  presiding  judge  of  the 
court,  and  that  he  dechired,  that  being  nearly  related  to 
one  of  the  parties,  he  could  not  act  in  the  usual  manner^ 
but  that  if  he  concurred  in  opinion  with  the  other  judges^ 
be  would  sign  the  decree,  so  as  to  make  up  the  legal  nam** 
ber  of  judges  required  ibr  confuting  the  courts  and 
TOL*  iix«  9 
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1810.  ivhieh  h^  did  accordiDglj;  and  that  the  preseBt  court  of 
appaaU  had  ordered  an  arguoient  how  bt  the  aaid  docret 
w«8  eoBclisive^  and  the  petitionera  had  prajed  that  ao  apt 
pight  paaa  autborisiiig  the  court  of  appeals  to  hear  and  de* 
jkemuDe  the  matter  of  the  decree  of  Jane  term  1800,  te 
the  case,  'm  the  aane  oianner  as  if  that  decree  had  Bwm 
petti  made;  and  tt  appearing  to  the  general  assembly  thftt 
fhe  manner  in  which  Btf^amin  SuBuey  acted  in  aigaiiig 
the  decree,  without  sitting  in  judgment  in  the  case,  was 
Bot  in  conformity  to  the  spirit  of  the  coDStittftioni  it  was 
enacted^  ^Hhat  the  court  of  appeals  for  the  western  shoije 
be  and  they  are  hereby  authorised,  empowered  and  dureeted, 
to  hear  and  determine  the  matter  of  the  decree  of  the 
court  of  i^peals  of  June  term  1800|  in  the  said  cause*  in 
^e  iame  manner  as  if  that  decree  had  never  been  mad«*v 
By  a  supplement  to  the  aboTe  aet^  passed  at  the  same  ae»* 
sion,  eh.  118,  it  was  enacted,  ^Hhat  in  the  event  of  th» 
court  of  appeals  determining  in  the  same  manner  as  the 
former  court  of  appeals,  or  determining  that  there  should 
be  an  account,  that  then,  or  in  either  case,  all  the  states 
ments  and  proceedings  that  hare  taken  place  under  the 
decree  of  June  term  1800,  shall  be  and  they  are  htr^ 
declared  to  stand  before  the  court  of  appeals  authorised  la 
determkie  the  case,  in  the  same  manoeri  and  with  the 
same  effect,  as  if  the  act,  to  which  this  is  a  supplement, 
bad  not  passed;  provided  nevertheless,  that  if  the  court  of 
fippeals  should  be  of  opinion  that  justice  cannot  be  done 
between  the  parties  by  reason  of  the  provisions  of  this 
supplement,  that  tfaep  and  in  .that  case  they  shall  proceed 
in  the  same  manner  as  they  could  or  would  have  been 
authorised  to  liave  done  if  this  supplement  had  not  passed..*' 

The  appeal  having  been  granted  to  this  court  the  cause 
was  argued  before  Buchanan,  Nicholson^  Oanit,  and 
Earle,  h  by 

Shaaff\  Harper^  T.  liucluman  and  ffinder^  for  the  Ap« 
pcllantf^l  and  by 

Martin,  Kty,  and  Johnson  (Attorney  General,)  for  the 
Appellee. 

Buchanan,  J.  delivered  the  opinion  of  the  court.  Tlie 
case  appears  to  be  this — George  Churchman^  Peter  DidU 
and  Sbf0lwm  Hare^  having  possessed  themselves  of  a 
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Xda^of  certain  iron  works  \n  the  state  of  PemnsyhmtO^ 
called  CarnwaH  Futnau  and  HopeweU  Ibrge^  to  conthii^ 
,  itDttt  the  year  ir65,  on  the  ISth  of  November  1750,  took 
mXacob  OiUsj  John  Hall  and  jitnos  Garrett^  into  an  equal 
pmrtnersbip  and  interest  with  them  in  the  works,  iti  consi- 
deration of  the  sum  of  iSlOOO  famished  by  GikB^  HallnrtA 
.€ktrrel(^  to  t>e  repaid  by  thurthmarij  Hare  and  /h'cft^ 
^ith  interest,  at  the  end  of  five  years,  out  of  their  pro* 
portions  of  the  profits  of  the  works,  for  which  they  passed 
their  bonds. 

In  175\  Gik$  and  Garrnit  bought  out  More.  In  \75i 
they  purchased  a  moiety  of  another  forge  in  Pmnsyhania 
called  Ta^hahaken  tbrge^  and  in  the  spring  6f  1755 
HkitJ  bought  out  Hall  and  Churchman^  and  thus  became 
jointly  possessed  of  one  undivided  moiety  of  Ta/phahakm 
J^rgr^  and  of  five  sixthtf  of  Cornwall  fl<n2a(^^  and  J%p«« 
well  Forge. 

On  the  12tii  of  June  1753,  GUee  and  Oarrett  entered 
ifiio  new  articles  of  copartnership*tor  carrying  on  the  b.n*' 
0loess  at4he  furnace  and  two  forges,  leaving  out  Dicks. 

On  the  13th  of  November  1753,  another  partnershfj^ 
iivas  fnrmed  for  carrying  on  the  fbmace  and  two  forges, 
^Ith  several  other  branches  of  business,  and  John  Giles 
mid  Nathaniel  Gjlesy  sons  of  Jacobs  were  taken  into  Ihe 
€M)ncem  on  equal  terms. 

On  the  12th  x>f  March  1756,  the  last  partnership  was 
dJissolved,  and  a  iina!  settlement  made  between  Jacob 
•Giles  wnd  Garrett,  in  the  presence  and  with  the  asfilstance 
cff  David  CaldtoeUf  when  there  appeared  to  t)e  a  balance 
against  Garrett  of  ^61106  14  1  J,  current  money,  for 
which  sum  he  passed  his  bond  to  Giles  on  tiie  day  of  set- 
tlement, and  also  gave  his  bond  to  Giles,  conilltioned  to 
quit  claim  to  the  iron  works,  and  alt  stock  and  profits  ac- 
crued or  accruing  tliercfrom;  and  Giles,  on  the  same  day, 
passed  his  bond  to  Garrett,  conditioned  to  coirect  all 
errors  in  the  settlement,  if  any  should  t>e  discovered,  to 
ipdemnify  him  against  all  partnership  demands,  and  to 
pay  him  one  half  of  all  the  debts  that  might  be  collected, 
which  in  the  settlement  had  been  considered  dubious  or 
Vlesperate.  The  three  bonds  are  all  in  the  handwriting  of 
Barrett,  and  attested  by  David  Caldwell  and  John  Ui^by* 
From  which  time,  until  a  short  period  before  the  filing  the 
btli  by  Garrett^  in  1772,  he  continued  to  officiate  as  cieiiL 
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V'^'''^      4enMe  pnymeiits  on  hU  bond  for  iSllOG  14  li;4iMl  in 
J.         E^bmMry  1765^  iMifcDowledged  iD'  writiag  the  account  «d<1 
ijrtttettent  of  175&I  fcsenriag  •njj  4be  right  to  coneot  tf*'^ 
rorst  if  Jkn  j. 

-  By  an  act  of  the  leghlatara  ttie.eauae  it  placed  in  tho 
aane  situAtioii  for  decision  in  which  h  atood  on  the  appeai 
firon^  the  decree  o€  the  chanoellor  of  the  22d  of  Oeoembcr 
lT97y  aad  jpraaeola  tvo  iiueationa  for  the  conaideratioii  af 
the  court 

.  HisL  Whether  the  settlen^pt  of  the  1 2th  i^f  Jane  1756, 
and  the  bonds  prated  l^  GarreU  to  OUe$^  aball  bt  opened 
apd  set  aaide,  and  Benedict  Edtcwrd  IlaiL,  aa  eneciitor  of 
CarreU^  be  entitled  to  an  account  of  ail  the  profits  of  xhm 
^orka  {rom  the  year  1751  to  \7(i5^  and  be  let  in  for  any 

Second*  Whether  aa  admioistratar  dc  benie  eton  of  Petof, 
JKcby  he  shall  4e  let  in  for  one  sixth  JOf  the  profits  of  th« 
works  for  the'  same  period? 

With  respect  to  the  daim  in  right  of  Qaitreit^  it  is  con- 
tended that  theaettlementand  bonds  of  the  lith  of3br«di 
1756,  o«ght  to  be  set  aside  on  two  groandet 

Iiret.  That  they  were  procured  bgr  fraud,  arti&e,  tttia« 
yapresentatioa  aad  threats;  and 

Second*  That  there  are  errors  and  mistakes  in  the  s^« 
tknuMit 

•  On  the  irst|;ronnd  joC  relief,  it  ia  alleged  in  the  bill  thai 
QUei^  beeomifig  impatient  of  the  rising  fortune  of  Gaff\ 
9$ttf  formed  the  fraudulent  design  of  working  hkn  out  of 
the  concern,  and  of  getting  into  his  own  bands  the  so&a 
vaangenient  and  property  of  the  works,  and  with  that 
Tiew  artfully  brought  about  the  partnership  of  the  ISthaC 
November  1753,  into  which  his  two  sons  are  stated  to  have 
been  admitted  as  equal  partners,  withont  aoy  coosidera*^ 
tioa;  and  that  in  furtherance  of  the  same  project,  Crorreti 
Wtt  turned  ontof  At  management  of  the  works,  en  the  1st 
ef  January  1754,  and  aent  to  England  on  a  fi:ivolou8  precf 
teit,  aodZtet^  CaldwcU^  who  is  represented  ^A  the  te4 
«f  Gik$9  and  wh<dly  devoted  to  his  inter^  appointed 
manafsr  ip  hia  plaoe. 

Bat  the  fraad  inferred  firom  these  trnmaactiona  doea  no^ 
appear,  an4  tiie  intent  ascribed  to  Otfeir  tQ  embarvase^iwlr 
iiy^  (rinva^iaeeiiM  to  be  to>ufo<uukdcoq^tuBe»  Jtm 
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«Hide»  %t  ike  UA  «f  Nomnbtr  1753.  aRbfil  ae  «tW9wa  l^Mt 
of  it,  m^  it  does  net  a|4pcai*  tknt  Oartetl  was  tberebj  iii> 
Jantd*  Tiw  tllegfttton  that  N<^hamelfak4  John  Giln  wert 
takea  kitotbe  partnership  without  aajr  coiMidenitioDt  and 
H'ith  a  Tiew  to  overbear  <jlcnrtlt^  is  not  supported.  On  tb^ 
contrary,  tbe  articles  refer  io  an  annexed  list  of  stock 
$tatB(l  to  have  been  put  in  by  each  of  the  parti^  and  cob^ 
tsiHi  «o  express  stipnlatioo  that  Nathaniel  Ot/fa»  who  wm 
MM  infimt*  should  lui¥e  no^ote  in  .the  a&ira  of  the  c«Ai^ 
pany  until  be  arrived  at  age. 

The  charge  Ihat  Bamd  QtHwOl  was  tiie  tool  of  GUa. 
,  Md  that  GUtfi^  in  the  year  17^4,  MX  upon  the  expedient 
#f  appwating  him  manager  at  the  works,  fbr  ihe  piKpese 
•f.  raming  Garreti^  is  eqnally  unsapported.. 

By  the  articLos  of  the  12th  of  June  175S,  it  waa  stipulat*" 
#d  that  GUea  should  be  at  bj[>erty  to^  employ  another  book* 
keepier  at  the  end  of  the  ycar^^  and  by  the  articles  of  tlie 
ISth  of  November  17 5S^  it  was  proiidsd  that  a  new  dedi 
should  be  appointed  on  the  1st  of  Jaou^  1754. 

These  tm^  agreements  .were  entered  into  by  Gmrett  With 
kia^syes  open,  and  the  first  of  them  at  a.  time  when  n* 
fraud  is  pretended  to  have  been  pcactisad  upon  him.  Tha 
tpfointment,  therefore^  of  Caldwtll^s  manager^  who,  it  is 
in  proof,  was  a  man  of  unblemished  cluuracler,  •  will  no^ 
totfT  the  eonsbiictkin  which  is  attempted  to  be  given  it. 
He  was  ntorebver,  from  the  timi^  of  bis  appointment^  on  the 
9l«st  friendly  and  confidential  terms  with  Gmrrfiti^  as  ap* 
pears  from  their  numerous  letters  of  correspondence;  aaA 
with  respect  to  GarrettU  mission  to  EngUmd^  it  appeacs  tA 
have  been  connected  with  their  general  scheme^  of  trad^ 
and  the  hill  does  not  even  sti|te  that  there  ware  any  fimh 
dealings  in  his  absence* 

.  The  all^ationa  in,  the  bill  that  Garrett^  on  his  retvrfi 
from  Engfawlt  wished  to  know  the  sti^te  of  the  works,  foot 
was  put  off  with  soma  trifling  excuse,  and  that  every  traas** 
action  during  his  absence  was.conceal«(k-*tkat  when  ha' 
ptopo^ed  to  go  to  the  works  to  examine  tlie  bfoks*  GUer 
llarmed  him  with  fears  that  be  woold  ha  arceated  and  iair 
pEtsoned-^tbat  QUu  peremptorily  insisted  mi -taking  hit 
'ton  Jacoif  GHe^,  and^son-in^law  NaUitmid Dif^opfya  th* 
fartnership,  and  on  Ids  refeaal  took  posaesskm  of  soma  of 
ftftJboofcsi  and  or4/irfd  CtdAaeU  Unlock  up  the  wst*-thafe 
il^beniiein%Biffed.of  Gste  to|tnowihepro6tfr#f  theworka 
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'1810.  for  the  years  1754  and  1755,  he  wa»  informed,  they  wert 
* — sr-^  sunk  by  the  debts,  and  that  the  lands  and  works  were  in* 
Tbhed  beyond  their  value— *that  at  the  tnne  of  the  settle-* 
nent  in  1756,  Gilts  bad  in  his  possession  a  memortrndnni 
^k,  showing  the  clear  profits  of  the  works  for  the  yeara 
1754  and  1755^  to  exceed  i84OO0— that  on  his  objecting  t* 
enter  iQto  a  settlement  on  an  account  produced  by  Gi/e9 
for  that  purpose,  Giles  abused  him,  and  threatened  hin^ 
with  a  gaol,  and  that  he  was  obliged  to  throw  himself  upoa 
his  mercy,  and  without  exa^iioing  the  books  or  acconntSy 
and  ignorant  of  the  state  of  the  concern,  he  entered  into 
the  settlement  and  bonds  of  1756— are  all  positively  de-i 
nied  in  the  answer,  and  wholly  unsupported  by  any  proof 
fixhibited  in  the  cause.  Nor  is  it  probable  that  Gartetlt 
who  was  a  sensible  discerning  man,  wouM  under  suc!^  cir> 
cnmstances  of  suspicion  have  entered  Into,  a  settlement 
without  an  inspection  of  the  bodks,  which  he  was  entltlea 
to,  when  he  could  not  suffbr  by  delay,  and  it  was  not  in 
the  power  of  Gilts  to  coerce  him.  Bf  oreovery  the  circum* 
stances  that  Caldwell  was  present  and  assisted  at  the  set* 
tlemcnti  that  Giles  offered  to  refer  the  whole  bushiess  t# 
arbitrators,  who  he  knew  would  only  act  upon  an  ins^c* 
tion  of  the  books;  that  after  the  settlement,  he  passed  hif 
bond  to  rectify  mistakes,  and  continued  Garrsti  in  his  em- 
ployment as  a  clerk,  until  the  year  1769,  and  this  pvt  ft 
in  his  power  to  discover  the  frauds  and  errors  if  any  ex*' 
isted;  that  aH  the  instruments  of  the  12th  of  March' 
1756,  are  in  the  handwriting  of  Garrett  himself,  and  ihsit 
he  made  frequent  payments  on  his  bond,  irresbtibly  force 
the  presumption  that  no  fraud,  violence  or  imposition,  waar 
practised. 

The  settlement  then  of  the  12th  of  March  1756,  must 
be  taken  to  be  fair,  and  if  liable  to  any  exceptions,  it  can 
only  be  on  the  ground  of  error  or  mistake;  nnd  the  com* 
plaiuant  can  now  only  be  permitted  to  surcharge  and  falsi- 
fy,  and  that  no  further  than  the  specifications  in  the  bill. 
The  onus  probandi  is  on  him*— and  after  a  voluntary  se^ 
tlement  by  the  parties  themselves,  of  bng  and  intricata 
transactions,  which  cannot  now  be  fully  known  or  un-^ 
ravelled,  the  lapse  of  nearly  sixteen  years  from  tY>e  time  of 
the  settlement  tp  the  filing  of  the  bill,  the  frequent  pay-^ 
nent  of  money  upon  the  bond  passed  on  the  settiemeat/ 
and  the  death  of  Caldwell^  the  onlj  material  witnessi^  the 
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gurchtrge  or  falsification  Tnust  be  clearly  demoDstrated  atid        18tO. 
ftortd  before  it  can  be  allowed. 

In  this  case  there  are  bot  three  specifications.  The  bill 
states  that  GnmU  was  charged  in  the  settlement  with 
jiSlS  11  1^9  as  his  proportion  of  desperate  debts,  whick 
GU€$  has  since  collected  or  received  satisfaction  fori  thai 
he  was  charged  with  ^139  10  U  as  his  proportion  of  th^ 
tTalp/iahakm  balance  ^whereas  there  was  no  such  balanct 
«p-and  with  ^150  as  his  proportion  of  a  debt  on  account  dt 
tt>e  Tolphakaken  work^  due  Price  &  Brerkner^  which  he  hat 
before  settled  and  paid. 

These  items  are  contained  in  certain  general  charges  Ul 
the  account  on  which  the  settlement  was  made,  but  are 
Hat  falsified  bj  anj  evidence  in  the  Cause;  besides,  they 
^re  more  than  covered  bj  the  relief  decreed  by  the  chancelr 
lor  against  the  bond  on  which  an  injunction  has  been 
granted  by  eonsent  of  counsel. 

'  The  bond  to  correct  errors  makes  no  difference— it  only 
contains  what- the  law  provides  without  it-^and  unless  er- 
rors are  dearly  designated  and  proven,  the  settlement 
must  stand;  and  from  a  strict  examination  of  all  the  proofs 
i^  the  cause,  it  does  not  appear  that  there  were  any  errors 
or  mistakes  in  the  settlement,  or  that  Garrett  was  in  any 
manner  injured. 

With  respect  to  Dickf^  it  appears  that  he  was  left  out 
of  the  copartnership  of  the  l^th  of  June  1753— that  od 
the  same  day  an  account  was  opened  against  him,  in  which 
he  was  charged  with  his  proportion  of  the  jSlOOO,  advanc- 
mdhyOiies^  BMSi  Garrett^  with  interest  thereon. 

On  the  4th  of  August  1754,  he  made  considerable  pay- 
ments io  money  on  that  account,  and  passed  his  note  for 
the  balance  to  Criki  and  Garrett^  which  was  carried  as  a 
debit  into  his  general  account  on  their  books.  Tfiat  on  the 
5th  of  November,  1754,  he  was  credited  by  the  amount  of 
that  note  paid  to  the  order  of  G arret U  and  his  account  clos- 
od.  From  which  time  his  name  does  not  appear  on  the 
lM>ok9.  He  died  in  the  year  1760,  and  never  claimed  anv 
interest  in  the  partnership  after  the  12th  of  June  1753,  and 
there  is  ho  evidence  that  he  considered  himself,  or  was 
oonsidered  by  others,  as  a  partner.  After  which  acquies- 
cence and  lapseof  time,  connected  with  the  circumstance' 
of  his  paying  off  his  proportion  of  the  iSl  000  advanced  h^ 
OUeMf  Ball  and  Garrett,  a  year  before  it  became  due/ and 
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IfilO.  when,  if  he  ccmtinned  »  partner,  he  woo!d  have  been  enti- 
tled, under  the  contract,  when  it  dk)  hecorae  due,  to  sd 
off  against  it  his  proportion  of  the  profits  of  the  works,  u 
oourt  of  eijuitj  will  presume  that  hta  interest  was  relln^ 
qui»faed. 

Upon  the  whole,  therefore,  I  am  of  opinion,  that  Bme-^ 
dkt  Edward  Hall  ought  not  to  have  an  account  of  the  pro« 
fits  of  the  works  either  in  right  of  Garrttt  or  Dicks;  and 
that  the  decree  of  the  chancellor  of  the  ^8th  of  November  ' 
1803,  ought  to  be  nevERSKD,  and  his  decree  of  the  2^  of 
December  1797  affirmed;  and  tliat  the  respective  parties 
in  this  appeal,  and  in  the  appeal  before  the  late  court  of 
appeals,  paj  their  own  costs  bj  them  incurred  and  expend*- 
€d  in  the  court  of  chancer j,  in  the  late  court  of  appeaisi 
and  in  this  court. 


E.uaF^  J.  Concurred  In  the  statement  of  fadSi  tbe  i 
seningand  opioion  of  Judge  Buchanan. 

Gaktt,  J.  also  concurred,  except  that  he  considered 
the  decree  of  tlie  chancellor  of  the  22d  of  December  1797t 
erroneous,  so  far  as  a  perpetual  injunction  was  decreed 
against  the  bond  from  Garrett  to  Giles,  and  tliat  this  court 
•light  to  dissolve  that  injunction. 

NicHOLSOv,  J.  I  am  opinion  in  this  case,  that  Bene- 
dict Edward  Hail^  as  executor  of  Garrett,  is  not  entitled 
to  an  account,  there  being  no  socli  circuaM»taiicea  «f  firaod 
disclosed  as  ought  to  induce  thecourt  to  ope»  a  settWaieBt 
voluntarilj  made  by  the  parties  aixteeft  years  beCore  tbo 
bill  was  filed. 

I  am  of  opinion,  that  Btnedltt  Edward  Holly  as  adimm« 
atrator  of  /Kc&a,  is  entitled  to  an  account,  as  it  does  ii«t 
appear  to  me  that  the  evidence  in  the  case  ia  safficient  to 
warrant  the  conclusion  that  Dicke  ever  withdrew  from  the 
concern.  Thinking,  as  I  do,  that  Z^icfo'  adminiatralor  in 
entitled  to  an  account  of  stock  and  profits,  the  necessary 
^  consequence  is,  that  I  should  decree  tiie  wbole  costs.to  he 
paid  by  Crover  ami  wife.  Bat  as  the  other  members  of  the 
court  disagree  with  me  in  regard  to  IHcia^  otaiia,  and  aa  to 
costs,  it  follows  that  I  cannot  sign  ^  deccee  of  the  eouft. 

Thr  decree  of  the  court.  The  arguments  of  coua« 
sel  iu  this  cause  having  been  heard,  and  tiie  bill,  aoswety, 
and  the  £roceedin{s  in  the  ca&e^  read  sad  oooslderedi  thn 
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tiUcd  to  ^B  account  0itbcr  in  right-  of  AiMn  Garreti  or     ^j^^ 

P^er  Dicks.    And  the  injunction  granted  by  the  chimccU      j^j;^ 

W,  00  the  bond  from  Garrett  U>  GUe^  of  the  12fli  of  Mf  rcb 

ir5&  having  been  decreed  by  the  consent  4>f  the  counficl 

qf  the  defendants  in  the  court  ^f  chancery,  appearing  on 

record,  U  w  thereupon,  thU  J  2th  day  of  July,  in  the  ye^ 

f  f  our  Lord  181 0,  by  the  court  of  Appeals^  and  the  authori* 

Xy  thereoi;  adjudged,  ordered  and  decreed,  that  the  decree 

pf  t\^  chancellor  of  the  R2d  of  December  mT^  ^  wi 

^le  same  is  hereby  affirmed* 

It  is  also  »djudged^  ordered  and  decreed,  that  the  decree 
rf  the  chancellor  of  the  28th  of  Notember  1608,  be  and 
the  same^js  hereby  reversed,  annulled  and  made  void. 
'  And  it  is  fiirther  adjudged,  ordered  Atid  decrt^ed,  that 
the  respective  parti^BS  in  this  appeal,  and  in  tte  appeal  be^ 
Ave  the  U^  covt  «f  *ppcal^,  p*y  Aeir  own  costs  by  them 
ineurred  and  expended  m  the  court  ef  lianccry*  in  th^ 
U^  court  of  appeals,  and  in  this  court. 

/no*  Buchmmf 
Jno.  M.  Ganitf 
Md.  T.  £arle. 


NonwooD  vs*  NoEWOoU.  ^^^ 

^  ^AVt^fiAL  ffom  B^mmtnecimntf  cwrt.  f ^W**^^  tMTS*^. 
■Appellant  ag^  the  appcHee,  (or  numeg  Imd  ^^  ^  glrici  rSj 
W  arui  pmd.  Plea,  thegmral  issne.  ^^{^^^'^.^^T^^ 
plaintiff  proved  that  an  action  of  qcctment  W  bandore  r.^^^^.j^ 
-be^n  instttuted  in  «ie  general  court,  by  Gl^to  <^rr^  and  oj^^^jey^ 
t)ther.Messee,  against  the  plaintiff  end  defend^  m  «^ir.JMS 
present  action,  fortwo  tmtsof  land  ^^^ .^'^^^^^^^^ 
LdiBfotm^iJicU>eniur^.    That  after  the  mstitntion  of  that  ^j^jrer.ijj^^ 

liion  of  eiectment  in  the  ^metaJ  court  aleo  •g^«»^  *^J,,et«en^tfc.taer. 

verdict  and  judgment,  .g«urt  the  9^"/^^^^  S^.^^:^ 
6e«ra««,  and  also  foe  the  c«.ts  expended  by  the  pUmtOTm ^jj^  ^^^ 
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istrt. 


that  aciioD,  amoantiDg  to  J6186  4  10«  the  whole  6f  whi^ 
was  paid  bj  the  present  ptaintiflf.  Tlie  pUifitifTalso  pror* 
e'd,  that  in  the  first  aforesaid  action  of  ejectment,  a  jcrdg- 
lAcnl  of  nonsuit  was  entered,  from  which  there  was  an  ap« 
pei\  to  the  court  of  Appeals,  where  the  sahie  was  reversedi^ 
fliid  Judgment  Entered  fot  CarrdU  and  others*  lessee^* 
against  ih6  plaintiff'  aftd  defetidant  In  this  action,  for  the 
costs  of  the  appeal,  amounting  io  £5S  6  4,  and  which  cositf 
were  also  paid  by  the  platntiflf  here,  to  the  agent  of  Carroll^ 
snd  others,  as  bj  a  receipt  exhibited.  This  actiorf 
vas  brought  to  recover  a  moiety  of  thode  costs.  Thtf 
defendant  then  proved^  th^t  in  thef  first  mentioned  eject- 
Itaent  for  Enlargement  atid  Brotmi^h  AdvenliJtrt\  there  had 
been  certain  plots  and  iocationd  made  by  order  of  the  ge^ 
neral  court,  which  were  returned  knd  filed  in  that  court  vA 
|)rroceediogs  in  that  ejectment,  and  also  that  certain  depo^ 
sitions  of  witnesses,  relative  to  the  boundaries  and  lines  of 
those  tracts  of  land,  had  been  taken  by  consent  in  that  ac^ 
tion.  That  fVUliam  Hammond  was  the  legally  authorised 
tttol-ney  of  CarroU  and  others'  lessee,  in  both  of  the 
mbote  mentioned  ejectments,  and  that  the  plots  and  loca- 
tion^ which  had  lleen  made  in  the  first  mentioned  action' 
for  Enlargement  and  Brown's  Mventure^  were  precisely 
the  same  that  must  necessarily  be  made  in  the  Orther  ejects 
ment  for  Yates  his  Forbearance^  as  far  as  they  went,  and 
that  it  would  only  be  necessary  to  make  some  trifling  ad- 
<fitions  to  render  them  completely  sufficient  to  try  the 
ejectment  for  Yates  his  Ibrbearance4  The  defendant  also 
proved,  that  Hammond^  the  attm-ney  for  CdrroU  and  others' 
lessee,  enteted  into  the  following  agreement  with  the  de- 
fendant in  this  action:  ^*That  the  plots  used  in  the  former 
ejectment,  which  was  tried  between  Gharles  CarroU^  and 
company,  and  Edward  smd  Samuel  Norwood ^  shall  be  ^ik^' 
in  the  cause  now  depending  between  the  same  plaintiffs,  and 
Samuel  Norwood^  each  party  having  liberty  to  make  such 
amendments  to  those  plots  as  they  may  think  nece^- 
aary.''  He  also  proved,  that  the  plots  mentioned  in  this 
agreement  were  the  same  which  had  been  made  in  the  * 
ejectment  for  Enlargement  and  Browne's  Adventurt,  and 
that  the  cause  mentioned,  as  *<now  depending,"  in  the 
agreement,  was  the  ejectment  for  Yates  his  Forbtaramcs. ' 
The  defendant  also  proved,  that  he  entered  into  another 
agreement  with  Hammond^  the  attorney  of  CarroU  and 
others'  lessee,  «<that  the  adtoiittOBs  of  boundaries,  proofs ' 
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^d  depesitiQUs,  ta^eiim  the  farmer  capse  between  tho      1810* 
SAme  parties,  shall  be  received  in  evidence  in  U)^  sapie, 
manner  af  if  tt\^y  had  been  t^ken  in  the  p^eaent  suit,'' 
And  that  the  deppsitipp^  \^  the  Iftst  agreement  ii(ientioned 
4re  the  same  ^d^po^i^ons  herein  before  qfieii^tioDedl,  y/h\^h 
"iftre  X^kfiu  bj  consent  ip  th^  ejectment  for  JStJarg^men) 
^d  JBroum^^  Aifventure^  &Cn     Tbe  defendant  al^o  proved^ 
that  hamrnQXid^  the  aaid  aU<%rney«  after  th^  twQ  agr^e-f. 
menta  had  been  entered  intOt  applied  to  th^  plaintiff  \% 
this  action,  and  desired  l^imjt  i^  o^der  to  save  cogta^  i^4 
trouble,  to  enter  into  the  same  a^reem^nt  with  him,  ta, 
whi^h  the  plaintiff  4^t  the  time  consi^teda  but  afterwania 
vtterlj  ^fused  to  do,  alleging  as  biAi^^on^  that  he  i^ev^ 
would  agree   to  any  thing  which  waa  i^ecommended  by 
Jan^  ^Vfich^iefj  (the  pceaei^t  de(endaK\t>  counsel,)  an4 
th&t  new  plots  apd  locations  must  be  ma^    The  d^feo^*. 
€}ant  aUo  proved,  th^t  after  the  judgment  of  npnswf  w%a 
^ven  in  the  general   ^purt  against  CarroU  ^ixd  others' 
lessee,  in  the  ejectment  (or  Jpi^Utrgemenf  anc\  Btot/m*^ 
^vmiure^  CarroU  and  otlier^'  liesfuse,  inatitut^  another, 
qectment  in  the  general  courts  (oip-  the  twc^  tracts  pf  l^d , 
called    The  Ef*largemetU  and  ^^^i  Mvmiure^  and, 
that  it  was  agreed  on  all  sides,  t>(9t)x  1^1  th^.  plaintiff  an4, 
defendants  in  the  last  mentioned  ejectmenti^  t^a^  tb«  plota. 
i^d    locations,   which  had  been  made  ^  tb^  $rst  suit; 
brought  for  the  same  tracts  of  land,  should,  b^  u^^d.  in  thf  ^ 
last  mentioned  action  for  the  same  lands,  and  that  tb<^ 
§aid  plots  were  so  used,  and  no  others  were  ever  m&de  ii|^ 
the  last  cy ectmen tt     That  when  the  sheriff  of  BaHimore 
Cf)\nxtj  served  a  notice  on  the  defendant,  to  make  loc^- . 
tioQS  in  the  last  suit  of  the  three  ejectments  in  which  lo- 
cation.^ were  made,  he  informed  the  sheriff  that  he  should 
npt  mal^  f nj  locations  in  that  case,  nor  would  he  pay  any 
part  of  their   ^pense.     He  also  proved,  that  wlien  the 
sheriff  and  s^rv^ror   were  actually  making  locations,  and 
and  laying  down  pr^t^n^ions,  by  the  direction  of  the  pre- 
set pb|ntiff,  on, the  last  q^^f^^on,  he,  the  present  defendant, 
told  the  sheriff  and  surveyor  that  Ijie  would  have  nothing  to 
do  with  the  locations. they. were  maM^g^  ^or  would  he  pay  ^ 
any  part  of  the  expense.    The  defer^d^t  also  proved,  . 
th^t. the  defendants  in    the  last   mentioned ^^ctmen^ 
rfj^oyered .  a  judgment  in  the  general  court  for  th.e  sum  of 
j^ldl.  2  3,  it  being  the  costs  of  the  ejectment  torUnl^rg^^     • 
fnent  and  Brown^i  ddvtnture,  in  which  a  judgment  of 
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18f(y.  mtistfUihi^  Ttfii€ftt  ngtiiisf  CkrfM  and  otheni^  )»«B«f^ 
and  that  df  th«  said  smn  th^  d^feiidafit  in  tf)l»  atitioii' 
receWed  £19  1*  1^  al^ng  ^ttat  he'  bad  fMvid  to  i\mt 
iirieaiit,  and  cUiming  no  more,  and  that  the  f^reseot- 
pTKinfiff  received  «h^  balance,  btfng  /ITS  I  5.  Thiat  nit 
the  efectmenf  instituted  (orThe£nlargemenitsi4  AtwnV 
Mvmkite^  the  defendants  in  that  action  ii^re^emilled'  t<^ 
£ffd  IS  0,  as  costs,  from  CarroH  and  others'  lesseei  which ** 
^ere  discounted  in  paythent  of  so  mnch  of  ^e  sum  OiP 
i^9  6  4,  herein  before  mentiotred,  as  cfosts  t-ecorered  in' 
Hit  court  of  ai^peats  \rj  CarroU  and  others'  le^see^  a^inst 
the  present  plaintiff  and  defendant,  and  is  a  part  of  the  S5t^ 
6  4,  statc?d  to  be  paid  to  the  agent  of  Catroii  and  others'' 
lessee,  bj  the  pnesent  |>laintiff,  m  the  receipt  exhibited, ' 
^afrd  thaft  the  balance  of  the  £58  6  4,  viz.  MB  14  4^  wa»«* 
paid  exchishrelj  bj  6)e  present  plaintiflf;  and  that  the  SS9' 
6  4,  was  (fiscbarged  a«  jost  above  stated,  and  not  bj  a 
payment  of  money  by  (he  plaintiff,  as  the  receipt  purports^ 
The  defendiint  then  moved  the  court  to  direct  the  jury,  that 
if  tbey  sbonM  befieve  that  any  part  of  the  aforeSMd  costs- 
were  incurred  by  the  plaintiff  unnecessarily,  and  eentivT* 
to  the  wish  and  consent  of  the  defendaat,  and  contrary  to 
the  agreements  herein  before  mentioned  between  Mam* 
f/iond  and  the  defendant,  that  the  pUintiff  was  not  entitled 
to  recover  in  this  action  one  half  thereof  from  the  delend* 
ant.  But  Ae  court,  {NttMson  Ch.  J.)  refused  to  give 
the  direction  to  the  jury;  and  directed  tlie  jury,  thi^  the 
jdainttff  was  entitled  to  recover  the  same,  ioissmuch  a^  the 
turn  of  money,  for  which  the  present  suit  was  instituted,- 
was  the  legal  costs  of  suit  which  had  been  expended  by 
Charhi  Carroll  and  othora^  lessee,  in  prosecuting  an  eject* 
ment  Sgatnst  the  present  plaintiff  and  defendant;  ttul  for  - 
these  costs  a  judgment  had  been  rendered  in  the  geverd^ 
court  against  tiie  present  plaintiff  and  defendant;  that  e»:h 
was  bound  for  the  whole  to  the  plaintiff  in  gectment,  by  the 
judgment  which  had  been  rendered  against  them,  and  that  if 
tim  whole  ftttiount  had  been  paid  by  eitlter,  he  had  a  right  to 
recover  a  moiety  from  the  other.  That  the  defendants  isk 
ijfctment  mi^t  have  setei'ed  i^  their  defence,  and  oogM 
t«  bive  done  so,  if  eitbier  had  no  confideace  in  the  others 
that  hf  agfeeii^  to  defend  the  suit  jointly^  each  had  » 
right  to  direct  such  Ideations,  as  he  thought  would  eooftrir 
teto  to  theii"  Biutaal  defiuioei.    Tktt  tius  auiti  itowevti^^ 
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\  ^M  to*  mmej  pM  hf  the  pktntifT  br  UcuVums  nmi€      IMCV. 
liy  bimeir,  but  for  cwU  iacwred  bj  the  ptabtiff  in  ej^ci' 
'  m««t  io  making  hw  locatiowB,  and  m  otherwise  pr^aeent^ 
h^liis  mh  ht  which  »  judgment  bad  been  rendered  joint-f 
fy  agauMt  the  preseat  pMotiff and  defeodadi     The  plam-t 
tilFki^ectiyMnt  avigirt  parhapa  have  iasiated,  at  the.  trials 
upon  the  agreement  with  the  present  defendant,  and  might 
not  have  aaad«  otlier  loeationa  than  those  contained  on  lli«^ 
oM  plota,  bat  this  he  did  not  cliuse  t»  do*    He  went  en  to 
make  entire  new  plots^  far  the  expeoae  of  which  he  reco^ 
nerod  hia  jadgmentr  and  the  present  defendant  is  liable  f(C\ 
hia  moiety  to  the  present  plamlili;  nalees  he  can  shew  hifl»* 
aeif  entitled  to  other  credits  than  ihmt  contended  for  bf 
reaaoaofthenew  plots.    The  defendant.exaeptedi  aad  the^ 
nenUct  and  jadgjitent  being  i^aiiurt  hkn,  he  appealed  t» 

Tlie  case  was  argued  before  Ckasei  Ch.  J.  Buchakan, 
Gantt,  and  Earlbi  J.  bj 

Whtdoti  for  the  Appellant^  (irho  Cited  it  Com.  on  Cmtn 

'  Ke^yioT  the  Appelto|B. 

.  The  Court  concurred  with  fte  court  below  in  the  opi* 
Bioa  given  in  the  bill  of  .exceptions* 

Buchanan,  }.  In  this  case  I  differ  in  opinion  with  the 
rest  of  the  court.  [He  here  stated  the  facts.] 

The  questionr  19^  whether  the  plaintiff*  can,  in  m  action 

for  money  paid,  &c.  recover  from  S.  Norwood  one  half  o\ 

abmtich  of  the  costs  adjudged  agiainBt  them  in  the  action  of 

ejectment  as  might  have  been  saved  under  ttie  agreement. 

-  The  actiofi  of  assumpsit  is  an  equitable  action,  and  in 

tfrder  to  support  it  the  law  will  often  raise  an  implied  pro- 

ifiise  according  to  the  circumstances  of  the  case.    But  ther6 

iftUflt  alwaya  be  eitt^er  an  express  or  implied  uadertaltiog. 

Ih  this  case  there  ia  n^her,  on  the  contrary  all  the  equity 

li  wfth  the  appetlant.    The  costs  ef  making  ont'new  pht)t^» 

sf^far  as  they'contaiti  fhe  same  loc^ations  which  were  made 

im  the  ehl  ones,  and  ef  the  attendaolce  of  ^^tiletssed  whose 

4epesHi^ns  had  b^orebeen  taken,  were  incuii^ed  by  tfftf 

fliUaitiff  in  the  e^etm^nf,  id  consequence  of  £.  Notwooi^ 

.     vtfmA  to  accede  te  fhe  agreemeAf.    But  it  \i  diltJ,  that 

Ibt  jodgmettt  ia  the  action  of  ejectiiieat  was  j^nt,  and 
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1810.       ifitt  each  of  tbe  defeDdaots  in  tbat  suit  if  as  bouB'd  for  ik^ 
^■^^^*V      whole  of  the  costs  adjudged  to  the  plaintiflT,  which  the  ap^ 
«•««  compu'r  pellant  might  have  avoided  bj  severing  in  bis  d^enc&t 
CiMiABu      But  I  cannot  perceive  how  his  not  having  severed,  in  any 
manner  aflects  the  case;  for  defendants  n»ay  sever  in  their 
defence  in  other  actions  of  tort*  ^nd  vet  if  a  joint  jadg* 
ment  for  damages  is  rendered  against  two  in  an  action  of 
trespass  or  trover,  &c.  and  ope  pays  the  whole,  be  cannot 
fecover  against  the  other  a  moietj  of  thf  ponej  so  p4iid« 
Kor  can  one  security,  who.  is  compelled  V>  p&J  the  whole 
of  tbe  money,  in  all  cases  resort  to  his  co- security  for  a 
Contribution;  as  if  one  becomes  a  joint  security  ^i  thje  inV. 
stance  of  another,  though  he  i&  thereby  made  liable  to.  thf 
person  to  whom  tbe  security  is  given,  yet  he  cannot  be 
called  upon  by  the  other,^  because  it  was  at  his  instancer 
that  he  became  a  security.     And  this  is  a  stronger  casej^ 
with  more  equity  on  the  side  of  the  appellant;  for  the  costs,^ 
which  are  the  subject  of  controversy,  were  not  only  incur- 
red at  the  instance  of  the  appellee,,  but  against  the  consent 
^f  the  appellant;  and  (he  law  therefoi;^  wUl  not  raise 
against  him  an  implied  undertaking  to  pay,  and  the  judg« 
ment  being  joint  makes  no  differeoce,  and-  cannojt  shut  out 
any  equitable  defence  which  the  party  might  othen\iie 
have  had. 

JUDOMEOT  AFFIRMBO. 


It7NB.  Martlano  Ixsvuance  Compant  vs.  Grahais. 


IB  Ml  •etwn  of  Appeal  irom  Baltimore  County  Court.  Covenant  br 
^^S^  "u!*,?**H  ^^  appellee  against  the  appellants.  The  declaration  stat- 
JSiOTTof^T  'o  ^^^  *'That  whereas  by  a  certain  deed  made  between  Thxmuu 
£!S«'*^mu««tt  Qtahom  of  the  one  part,  and  TheManfUindlnauranceCom- 
^hfti^'^ZA^T  p^y  of  the  other  part,  at  Baltimore  county,  on  the  twcnty- 
Sem.irb^imn^  fourth  dsy  of  September,  in  the  year  one  thousand  eight  hun- 
Mu^,  c^^***  <^rcd  and  two,  which  deed,  sealed  with  the  seal  of  The  Aktry' 
S^t!!d^lw  Foil  lar^  Inntrahce  Comply  aforesaid,  the  said  Graham  here  - 
ZnJLi  ^  teal,  iuto  court  brings,  the  date  whereof  is  on  the  dav  and  year 
•»«^  (L*M«o^  *'**^®**'^'  ^^^  ^*^  Graham^  ^^ording  to  the  usage  and  cos- 
**3,t5ir jE^  *^  ^^  merchants,  (through  and  by  Sfyfh  Totmg  and  ffitti-  " 
SJldby  H 'few^  **•"  Yowig^  merchants,  trading  in  partn^ip  under  the  name 
Ji^'Sr^  'JSJ  *°**  ^™  «f  ^"ff*  ««^  W tWom  Young,  hi^  ♦ttornejB  and' 
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taenia.)  Ih  his  o\^  name,  did  make  insurance,  and  caila^  1^10. 
fiimself  to  be  insured  against  all  risk<^,  lost  or  not  lost,  at  ^  ^"^rr^ 
and    from   Neio   Geneva  to  T/ie  NiHches^   with  liberty  to  r    "^  " 


touch  at  Charlestdn  on  the  Ohio^^^  &c.  (in  the  words  of  th*       o«iu4 
|)oIicy.)  "And  it  was  also  farther  agreed  by  the  said  deed^ 
ihat  in  casi^  of  any  loss  or  misfortune^  it  should  be  lawful 
for  the  said  Grdham^  the  assured,  hi^  factoi-s,  servants  j^nj. 
assigns,  to  sue,  labour  and  travel  for,  in  and  about  the  de- 
fence, safeguard  and  recovery,  ofthe  said  goods  and  mer« 
chandizes,  or  any  part  thereof,  without  prejudice  to  the  said 
insurance,  t6  the  charges  Whereof  TTie  Maryland  Inmranct 
Company  aforesaid,  by  the  said  deed,  did  coVenant  an4 
agree  to  contribute  according  to  the  rate  and  quantity 
of  the  Slim, therein  insured;   and  so  The  Maryland  /u- 
^ance  C9;7lpan^  aforesaid  were  content,  and  by  the  said 
d^  did  bind  themselves  to  the  said  Graham  for  the  true 
performance  of  the  covenants  in  the  said  premises,  con^ 
fessing  themselves  paid  the  consideration  due  to  them  fot 
the  said  assurance,  by  the  said  Graham^  after  the  rate  of 
five  per  centum  on  the  cargo  or  the  said  boat  called  Tht 
New  Geneva^  so  by  them  insured  against  all  risks.    And  M 
was  also  covenanted  and  agreed,  by  the  said  deed,  betweeti' 
7/ie  Maryland  Insuranee  Company  aforesaid,  and  the  said 
Graham^  that  i\it  said  Gtaham  should  abate  two  per  centum 
tft  The  Marytand  Insurance  Company^  in  case  ofthe  loss  df 
the  said  cargo  in  the  Said  voyage,  and  that  such  loss  should 
be  paid  by  7%f  Maryland  Inmrance  Company^  to  the  said' 
Graham^  in  ninety  days  afler  the  proof  and  adjustment  there- 
of,  the  amount  ofthe  note  given  for  the  said  preminm  of  insur«> 
AQce,  if  unpaid^  being  first  deducted;    And  it  was  al86 
further  covenanted  and  agreed  by  the  said  deed,  mutually 
between  the  said  parties,  that  if  any  disputes  should  arise 
relating  to  a  loss  on  the  said  policy  of  iasumnce,  the  same 
should  )y  referred  to  two  persons,  one  to  be  chosen  by  the 
said  Chraham^  the  assured,  the  other  by  Tlie  Maryland  At- 
Buranu  Ciontpo^n^  aforesaid,  which  said  two  persons  should 
have  power  to  adjust  the  same;  and  if  they  should  differ,  to 
clioose  a  third,  any  two  of  ;vhom  agreeing,  their  determina* 
tion  should  be  obligatory  on  both  parties.     In   witdeaa 
whererf.  Tlu  Maryland  Insurance  Company  aforesaid  did^ 
by  tlie  president  thereof,  subscribe  the  sum  of  siKteen  thou- 
saul  two  hundred  and  sixteen  dollars  current   nuinty, 
thereby  assured,  and  catts«  the  common  ^eal  ofthe  said 
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jl6W^  OM^^^  to  be  affixed  lo  th^  nwu\  preaiiMf*  ia  RaUimotU^ 
tf^^:^^^^  ^  ^"^  *^  ^e  couDtj  iLforesau],  on  the  day  and  year  afore* 
*S^co«i«iy  said,  as  by  j«rcreiice  tq  tbc  aaid  deed  will  fully  ap- 
.  l^ttM^  pear.  Aim!  aUhoa^^h  be  the  said  Oraham  bath  well  aru^ 
.4uly  performed*  falfiUed  and  kepU  all  and  singulaj^ 
^te  cov^nantSp"  ^c.  '^contained  in  the  said  deed  oc 
p(»licy  of  a&ourance,  pn  his  part  t«  be  perfonmed,^'  &c« 
Vand  hath  fully  paid  and  satisfied  Tlic  Marylapd  /n- 
furanee  Company  afaresaid,  a  large  sum  of  money ,n  to  wit» 
tlie  sum  of  eight  hundred  and  twelve  dollars  and  Qve  centi 
current  money,  as  a  premium  and  reward  for  the  assur- 
ance of  the  above  mentioned  sixteen  thousand  two  hundred 
and  sixteen  dollars.  The  said  Qraham  in  fact  faith,  that 
ihe  said  boat  or  Teasel  4:;alled  The  New  Geneva,  at  t^ 
time  of  makinji;  the  deed  or  policy,  to  wit,  on''  &c.  *'nt,''  j^ 
•*was  in  safety*  and  that  divers  goods,"  &c.  *^of  a  larg^ 
.value,  to  wit,  of  the  value  of,**  &c.  "were  then  and  there 
shipped  by  tlie  said  Graham  in  and  on  board  of  the  said 
boat  or  vessel,  to  be  carried  therein  from"  &c."to,'*&c"up- 
<in  the  voyage  in  (he  said  writing  or  policy  of  a^suranc« 
'mentioned,  whereof  7Vie  Maryland  Insurance  Company  a- 
foresaid,  to  wit,  at,"  &c.  ^^bad  notice;  and  being  so  ia 
safety  afterwards,  that  is  to  say,  on,"  &c.  **departed  a^ifj 
aoiled,"  &c.  (in  the  usual  manner  stating  the  loss  of  the 
Tessel,  of  wliich  live  company  bad  notice.)  "And  the  said 
Graham  then  and  there  requested  Tlie  Maryland  Imur^ 
once  Company  albresaid,  to  pay  him  the  said  Graham  the 
said  sum  of  money  insured  by  them  as  aforesaid,  which  The 
Maryland  Insurance  Con^any  aforesaid  ought  to  have  paid 
to  the  said  Graham^  according  to  the  form  and  effect  of  the 
covenant  contained  in  the  said  deed  or  policy  of  assurance; 
yet  7%€  Maryland  Insurance  Company  aforesaid,  not  re- 
garding their  said  promises,"  &c  "have  not  paid  to  the  said 
Graliam  the  sum  of  money  assured,"  &c.  concluding  ih 
the  usual  manner  of  such  declarations.  The  poRcy  of 
insurance  was  in  the  usual  manner,  stating,  that  ^^whereas 
Hugh  and  IVilliam  Voting,  for  account  of  7%oma9  Gra^ 
,  ham,  do  make  insurance,  and  cause  theipselves,  and  their 

and  every  of  them,  to  be  insured,  lost  or  hot  lost,  at  and 
from  New  Geneva  to  the  Notches^  with  liberty  to  touch  at 
CfiarUston  on  the  Ohio^^^  &c.  "and  in  case  of  any  loss  or 
misfortunes,  it  shall  be  lawful  to  and  for  the  assured,  their 
factors,  servants  and  assigns,  (and  the  assured  on  their 
part  agree  and  engage  by  themselves,  tbcir  factorSi  sat* 
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tantd  or  assi^Dd^  to  sue,  labour  and  travel,  for,  in'  afld  t8tO« 
about  the  defence,  saTeguard  and  recovery  of  the  said  ^  ^^"t* 
goods  or  merchandizes,  or  any  part  raereof,  winioot  prejn-  ranee  cowpwif 
dice  to  this  insurance,  tto  the  charges  whereof  we  the  as-  OraiiM* 
aurers  will  contribute  according  to  the  rate  and  quantity 
df  ihe  sum  herein  insured;  and  so  we  the  assurers  are  €oo« 
tented,  and  do  hereby  bind  TTie  Maryland  Insurance  Com'- 
puny  to  the  assured,  their  executors,  administrators  and 
assign?,  for  the  true  performance  of  the  premiss,  confess* 
ing  ourselves  paid  the  consideration  due  unto  us  for  the 
assurance  by  the  said  assured,  or  their  assigns,  after  the 
nte  of  five  per  cent  on  cargo  by  said  boat  insured  against 
all  risks.  And  in  case  of  loss,  the  assured*  id  to  abate 
two  per  cent,  and  such  loss  to  be  paid  in  ninety  days  after 
^oof  and  adjustment  thereof,  the  amount  of  the  note 
given  for  the  premium,  unpaid,  being  first  deducted.  And 
it  is  mutually  agreed,  that  if  any  disputes  shall  arise  relat* 
ing  to  a  loss  on  this  policy,  it  shall  be  refet-red  to  two 
persons,  one  to  be  chosen  by  the  assured,  the  other  by 
TTie  Maryland  Insurance  Company^  which  two  persons 
shall  have  power  to  adjust  the  same;  but  in  case  they  can- 
not  agree,  then  those  two  persons  shall  choose  a  third,  and 
any  two  of  them  agreeing,  their  determination  shkll  be  ob* 
ligatory  on  both  parties.  In  witness  whereof  Hie  Mary- 
land  Insurance  Company  have,  by  the  president,  subscrib- 
ed the  sum  insured,  and  caused  their  common  seal  to  be 
annexed  to  these  presents  in  BcdUmore^  the  twenty-fourth 
day  of  September  one  thousand  eight  hundred  and  two.'^ 
The  general  issue  was  pleaded.  Verdict  and  judgment 
for  the  plaintifl^  from  whicli  the  defendants  appealed  to 
this  court.  '  . 

The  cause  was  argued  before  Chase,  Ch.  J.  Buchanan, 
6aktt,  and  Ea&ls,  J. 
'  i' 

Martin,  for  the  Appellants.  This  aetion  is  founded  up- 
on a  policy  of  insurance  executed  by  an  incorporated  com* 
p^ff^n  under  their  common  seal,  which  therefore  is  con- 
sidered a  specially^  and  the  action  nmst  be  covenant  or 
^bt  No  person  can  sue  upon  the  policy  but  he  who  can 
be  considered  a  party  to  the  specialty.  The  policy  can- 
not, as  to  the  assurers,  be  considered  a  speciahy,  and  as 
to  the  assured  a  simple  contract.    An  agent  cannot  seat  ^ 

aQ.instrument  for  another,  so  al  (a  te  ohUgatof7.    This 
TOI..  oi.  9 
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19m.  priadpk  b  esWriUhed  in  ButmUm.  KenMingiofi,  7  T.  R* 
fW.  Hugh  aitd  ffUliam  Yimng  alooe  cao  bring  the 
action^  aad  be  cafwidered  partim  to  the  speaialtjt  Oodi*^ 
ff9*  7%e  Ltndon  Ji8$urane$  C&mpmiyj  I  Mwr.  4S%  waa 
coYCfianl  OD  a  policy  executed  bj  TJte  Londom  ^smrinue 
Cdfrpany.  G^dm^  &  Co.  brongbt  the  actioa  in  thetr  owa 
Vamea,  yet  they  ^vere  only  the  agents  who  made  the  in* 
gnranee  for  the  use  of  Uhthoffi  In  7  Wtnlw.  $8^  b  a  de- 
rtaration  a^^aioat  The  L(mden  Jiuurwue  Company  by  Jmub 
Mmde9  Da  Casia^  yet  he  was  only  the  ngtni  who  eflected 
4h^  insaranee  for  Sohmon  Israd*  No  person  can  deciare 
viHMi  a  poKcy  under  seal,  bat  he,  who  in  consideration  of 
law,  is  ptrty  to  the  specialty.  The  i^eots  in  these  kind 
el  policies  do  dedare  npon  them  in  their  own  names;  there- 
fbre,  he  for  whose  nse  the  insurance  is  eflected,  is  not  co»^ 
aidered  a  party  to  tttt  policy  so  as  to  declare  in  his  own 
name.  The  case  of  De  Ghttcffvt.  London  ^tntranre  Com* 
pany^  S  BroimU  F.  C.  5^,  also  establishes  the  principle^ 
that  a  snit  hi  law  must  be  in  the  name  of  the  party  who 
eflTected  the  msorance*  A  charter  party  erecnted  by  the 
fturater,  ihmigh  oM  te  be  done  on  behalf  of  ihe  owner^^ 
doth  not  furnish  a  direct  action  gronnded  open  the  instra- 
ment  itself  against  ^hem.  Jibbott^  146,  (1S2.)  Bot  the 
owners  must  be  made  responsible  by  a  special  action  en 
the  case,  er  by  a  suit  in  equity.  Mboti^  88,  (80.)  The 
tale  of  the  law  of  England  is,  that  die  focx^e  and  efibet 
irhtch  that  law  pres  te  a  deed  under  seal,  cannot  exist 
unless  executed  by  the  party  hhnself,  or  fay  some  one  In 
bis  pres^ce  and  by  hu  diredion^  or  in  his  abeenoe  by  en 
agent  authorised  by  anodier  deed.  And  in  all  these  cases 
the  deed  must  be  made  ^*in  (he  name  ef  the  principal;" 
and  not  by  the  agent  in  hUname^  for  the  uh  of  hi$  princt- 
pal.  Abbott,  146,  (19.%  135.)  If  an  obligation  be  ma«fe 
to  J  D  to  the  u$e  of  J  S,  it  is  a  good  obligatia<|  to  /  ^ 
in  equity,  but  he  cannot  *ue  at  law.  The  autt  muat  be  in 
the  name  of  7  D.  Shep.  Towth.  SM.    ' 

In  this  case  the  dedarationhi  MMt  tuppoH^ \^  ihe  pok-' 
ey.  The  decberation  statea,  that  <«tke  said  Oraham,  aoeor- 
dmg  to  the  usi^  and  cnatom  af  merehants,  {through and 
by  nugkamd  WiUiam  ioung  kUatfrmge  andagmU^) 
hi  hisetim^aftie,did  mdte  iosanMice;  and  eaiise  kkneeifta 
be  iiisfired.''  The  p^dky  declares,  ««that  Hugh  amd  MfU- 
mm  nrmg^  iatoisxm^^Tkmm  OraAom,  do  laake  in- 
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surance*  and  cause  iketMeheif  and  tbenii  aftd  *each  of       t9t9. 


them,   to  be  insured/'    The  dedaraiien  says,  *^Ii  . ^,    ,    ^, 

farther  agreed  by  said  deed>  that  in  case  of  loss,  &.c«  »mk«  comv^iy 
it  E^iould  be  iawfql  for  the  said  Graham^  hisfatkn^^  servanH 
und  a9ngn9^  /a  me,^^  &c  The  policy  sajM^  **in  ease  ef 
loss,  &c  it  shall  be  lawful  to  and  for  the  assured^  (to  wH^ 
Htigh  and  H^iUiam  Fomg,)  and  their  factors.^"  &c  The 
deehralien  says*  ^*and  so  7%e  Maryland  Imitrance  Comr 
pwntf  aforesaid  did  bmd  themseives  hytfie  said  GnArnn  for 
the  true  performaoce,'*  Sic»  Th^poHtjf  aayS)*^  *d«  Mod  th^OH 
selT^  to  the  astmed^  (lk«  s«d  Jfog*  and-  /ft/lMiivH)  ihmf 
ffxecmtorsv^'  &c.  The^eteflafalsois  saysy  ^^oonfessiDg  thea^ 
Mtves  paid'  the  consideration'  due  to  them  for  &e«aid  iii- 
•orance  by  the  said  Grakam.^^  The  p0^  eay^i  ^^by  the 
said  mmitedi  (the  said  iftigA  and  U'ittiiaimy)  or  iMr  as- 
8i|i^s«''  The  dtdaraium  says,  ^'andit  was  agreed  by  the 
•aid  deed  MwHn  the  said  <}rahmn  abd  7%s  Maryland 
intunvntt  C^mparij)  aforesaid,  tbftt  &i  ease  of  loss  the  said 
Braham  shoald. abate  two  per  cent,  to  The  Maryland  J^ 
mtrance  Company  tfwemAf  and  that  each  losasboaM  be 
paid  by  7%e  Maryland  JhiUraAu  Company  afbresaid,  to 
the  said  Orafutmi  in  ninety  days,"^  &c.  tUt- policy  has 
/«»]y  these  iiM»rd8,  ^and  in  case  df  loss  theasstit^,,  (f^gh 
and  H^UHanhl  ^>  ^  ^^^  ^^^  P^^  ^^^*  ^°^  ^<^^  l^i>^  ^ 
-te  paid  in  ninety  days;''  &c.  TW  deotareOion  says,  in  ease 
ttf  tdtapntes  they  ave  ^*to  be  referred'  t6  tw^  persons,,  one  i^ 
h^xkmttm  by  ^BmA€trakam^'^  Ac.  The/^e^tcjf  only  says^ 
«<ene  ta  he  chessn  by  ihemsmed,^  t6  i9k^  Htigh  and.  WU* 
Uam  Fmmg^  Thus  the  eomrt  will  perceive,  thai  the  de« 
daratien  is,  as  if  the  insttraBce  bad  been  effected  by  Gr^ 
ham  itt-Ms  own  ftomc,  bat  thlrsli^  his  attumeysi  iVbei^ 
AS  the  poli«y  ia  enteced  mto  by  SughfOid  ^iStam  Young 
4n  ihdr  own  nemus^  theng^  for  tlte  nse  of  €hahism$  and 
hence  cemes  v4tliln  tbe  decisioas  referred  UtviJtbboti  and 
'Slwpkud?B  3nMidb^(me^tbi^th<mghOratomhas«neqtiita« 
ble  intm-est  in  the  poli<^*yei  the  saH  upen  tbe  policy  milst 
be^inAe  nam^of.AfgA  aad  VmUmi  Fotbtg;  Th«t  the 
Wtttativw  Biastbehiinif;bt  hi4lienattieoFhim  wtio  bes 
(Omk  legal  thle^  wfa^OTer  may  be  intevestedi  is  se  clear,  that 
it  w«aldJbesiiperfiuoii0to  eke  authorities  t^  prove  it  'Hie 
c<MHi  are  howcMref  reCesred  «s  ens  of  ^  rery  revent  datet 
and  ef  hig^  respeolabilityv  Lewi9  vtk  Barwdod^  6^Mdft, 
^3*.  to  that  caae  Jihitpvfi  wsigned^a-b^  ^«  fa  Wia 
by  Zem#|  to  7*.  &  J?.  Harwood^  who  instituted  a  suit 
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mo:      iHtttm  in  the  Cfrcmt  Court  of  the  P:  &  for  the  district  ot 

^"^^/^ — '      Virginia^  ugahitt  X«m,  in  their  own  names.    A  trial  wa» 

Httce  clmpwif  had,  and  a  jadgtncnt  given  in  their  favour.     Litem  brought 

OAd!Ltt       the  case,  by;writ  of  error,  before  the  Supreme  Court  of  the 

U.  S.  where  the  jpdgment  wa«'  reversed^  because,  though 

the  defendants  in  error  were  indisputably  justiy  tntkkdU^ 

the  monetf^  yet  the  suit  wad  brought  in  a  wrons;  name. 

-  if.  Dotuy^  Cwr  the  Appellee.    It  k  conceded  that  tbe 
only  remedy  oa  the  policy  ta  debt  or  covenant    The  latter 
remedy  haa  been  resorted  to;  and  the  only  question  is^ 
urbether  this  action  can  be  sustained  in  the  name  of  Gra- 
ham?    |n  3  Weniw.  378,  there  is  a  declamtiun  in  the.name 
of  the  aasured  on  a  similar  policy.    The  case  of  6Mi|ii2k 
7^  JLamkm  Jlaurance  Compmy^  cannot  affect  tbe  prei^ 
Bent  case.    There  the  insurance  was  effected  by  Godin^ 
Guion,  &  Co.  and  was  made  as  well  in  their  own  oamesy. 
aa  for  and  in  the  name  and  names  of  all  and  every  persoa 
^  persons  to  whom  the  same  doth,  may,  or  shall  appertaioa 
in  all  or  in  part;  and  Chdin^  Gidan^  &  Co.  endorsed  on 
the  policy,  that  the  insurance  was  made  by  the  orider  q(^ 
UlUhqffl    In  that  ca«e  no  o^ection  was  made  to  the  ri^t 
of  the  plaintiff  to  sue,  4mt  the  only  question  was,  wfaeA^ 
the  person,  for  whose  benefit  the  policy  was  effected,  had. 
an  insurable  interest  in  the  thing  insured.    Besidets  the 
person  for  whose  benefit  the  insurance  was  made,  was  not 
mentioned  in  the  policy.    Mb^t^  ISS,  (147,)  reports  a  caae^ 
which  unquestionably  shows  ^  present  action  may  be 
maintained.     *^If  a  charter  party  is  expressed  to  be  made . 
betweeu  parties,  but  runs  thus^This  charter  party  wit- 
nesseth,  that  C,  master  of  the  ship  W,  with  the  consent  of 
A  and  B  the  bwners  thereof,  lets  the  ship  to  freight  to  fi 
and  F,  and  the  instruoient  contains  covenants  by  £  and  F, . 
to  and  with  A  and  B;  in  this  case  A  and  B  may  bring  aa 
action  upon  the  covenants  expressed  to  be  made  witb  the^i.*^ 
In  the  case  before  the  court  the  policy  of  insnraiice  is  net 
expressed  to  be  made  between  The  AutryUmd  Inmrtmu^ 
Compmy  of  the  one  part,  and  Ihigi  and  fFUUmn  Ywmg^ 
cf  the  other;  but  in  these  words:  Thia  peli^  ef  imurcmt 
tvitn€$iethf  thai  Hugh  and  WilUaai  Fouoff^  fir  a^tmmi^ 
Thomas  Graham^  do  make  insurmue;  and  the  ceveeaste' 
contained  in  the  deed  are  between  TThe  Mmrykmd  Ifisursmet^ 
Comfonfi  and  the  itt«ired,  to  wit»  7%mm  Qralitm^  and 
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DitH  suit  IS  r»uiid«t)  cm  the  covenants  made  by  flie  ccmpitrf        %Sl^ 
tB.tMijriih  the  assvred.    The  case  cited  from  S!i€phefd*d      ^^^ht-^ 
3h^ch$tone  does  not  applj,  because  there  was  i^o  covenant  nuia«»c*mnm 
between  the  obligor  and  the  tCBiui  fjue  ust*  It  is  difficult  to 
cimceive  how  the  case  of  Bunieiivs.  Kensiagton^  7  T.IL^ 
d67'>  can  be  brought  to  bear  on  the  present  case,  as  this 
euit  18  founded  on  a  deed  executed  by  7%e  Maryland  In*- 
turaiice  Company  by  their  corporate  seal. 

In  answer  to  the  objections  urged  on  the  ground  of  the 
supposed  variances  between  the  declaration  and  the  policy, 
at  is  sufficient  to  observe,  that  the  instruirient  is  declared 
ou  according  to  its  legal  effect 

In  Dt  Ghetoff  vs.  London  JJsntrance  Company^  3 
Srotun^s  P.  C.  525^  the  policy  was  effected  in  the  name 
of  De  Conmnck^  and  the  names  of  the  assured  did  not  ap^ 
pear  on  the  face  of  the  policy.  And  it  was  held  that  Db 
Cotmincki  the  trustee,  might  bmg  an  action  of  covenant  on 
the  policy.  If  the  names  of  the  parties  assured  had  ap- 
peared  on  the  institiment,  then  the  assured  might  have  sus- 
tained an  action  in  their  own  names,  according  to  the  pria* 
dples  established  in  the  case  cited  from  Mbptu 

It  1ias  been  the  uniform  practice  in  this  state  to  institate 
mtts  in  this  way,  and  the  objection  has  never  before  been 
snggested.  In  a  case  decided  by  the  supreme  coui*t  of  the 
U,  S.  at  the  last  term,  a  similar  declaration  was  sustained^ 
Bigtlow  and  Proud  effected  a  policy  siniilar  to  the  present 
one,  for  and  on  account  of  Jacquen  Ruden^  with  The  Ma- 
ryland Inmrancc  Company.  An  action  was  brought  in  (he 
circuit  court  of  the  U.  6\  held  at  Baltimore^  on  the  policy, 
in  the  name  of  the  assured  against  the  company,  and  the 
plaintiff  obtained  a  verdict  and  judgment.  The  cause  waii 
removed  to  the  supreme  court  of  the  U.  S,  on  bills  of  ex- 
ceptions, and  the  judgment  below  cffirmed.  Maryland  In- 
sutanct  Company  vs*  Ruden^  6  Cranch^  3S8.  The  -case  of 
M^Donough  vs.  Templeman^  I  Harr.  4' Johns.  156,  sup- 
ports the  present  acti«in.  In  that  case  Burrows  cxccutwl 
the  agreement  for  and  on  account  of  M'Donough^  and  the 
declaration  was  in  covenant  in  the  name  of  M^Donough. 
and  was  sustained;  but  the  court  held,  that  Tlie  George 
Tjount  Bridge  Company^  and  not  Templeman^  ought  to 
Wte  tveen  saed|  as  he  executed  the  agreement  as  their 
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l8tOL  '    <htNDOArf  ▼§•  MumiA. 

June* 

w^v-^  Api'kal  from  Washington  County  Coort.    This  ww  a 

•fwMT      gpeciai  ftction  on  the  case,  the  declaration  stating  tliat  a 

'*^"™*       suit  had  been  brought  in  the  late  seneral  court  asainst  the 

totiuB   of  ('Mt- jippeUee.  to  recover  laDd  of  which  the  appellant  was  m  pos- 

Mi-nt  Mre  a  pi)rt«»r    r*^  ^  *'  *      , 

lll!oiX'l5r'SIll!*^**'^*^»  *^^  ^^^^  *^^  appellant  agreed  to  indcronifj  him  if 
JiSStiiw»^L'^  would  defend  the  suit«  &c«     The  geoeral  issue  was 
rfi£.'«lS5SiS  pleaded;  and  at  the  ti-ial  the  plaintiflT,  (the  now  appellee,) 
Siil!!^'  A  oJm  offered  in  evidence  a  record  duty  certified,  &c.  of  tlie  pro- 
Slf^**ui  SldT'an  fteediogs  m  the  suit  above  referred  to,  being  an  action  tX 
Si^nti^t**1^  ejectment  brought  in  the  late  general  conrt,  in  the  name  dt 
iaif^'i^tZ  uu  Gwfge  FcdntherU  lessee  against  the  present  appellee,  to 
i»  xL  Mil!^!' hiiV  recover  the  possefision  of  a  tract  of  land  culled  TJie  Rtsuf-^ 
iUJIy"*  '*i2n2LS  rejy  m  Stoney  Gladt,  and  a  tract  of  land  called  The  ftenft^ 
••iwaV",  <"»•!  rev  on  Hilh  and  Dales  and  7%€  Vme^fard.     In  which  af- 
■pttobtkufiiuk'irt  tion  defence  was  taken  on  warrant,  and  plot*  were  rctwm^ 
t^JStStSIuS''  ed.  At  the  trial  a  verdict  was  given,  and  judgment  was  re«. 
dered  in  favour  bf  the  plaintifTin  the  action  tor  an  nndivid^ 
ed  moiety  of  the  tract  called  The  Resurvey  on  Bitfs  and 
Dolts  smd  77ie  Vineyard^  as  located  by  the  plaintiff  on  th^ 
plots  returned  in  the  cause,  and  which  was  included  wltb- 
iti  a  deed  from  ChapHns  to  P^niker^  dated,  &c.  as  located 
by  the  plaintiff  on  the  said  plots,  and  which  land,  so  incluil^ 
^  in  that  deeil,  was  delineated  on  the  said  plots  as  begin- 
ning at,  &c.  and  as  to  the  residue  of  the  trespass  and  ^ect- 
ment  in  the  residue  of  the  land  and  tenements  in  the  de- 
riaration  complained  of,  Terdict  that  the  defendant  tn  that 
action  was  nut  guilty,  &c.    There  was  not  anneted  to  the 
record  of  the  proceedings  above  offered  in  evidence,  cither 
of  the  original  plots,  or  a  copy  of  either.     The  defendant 
•ti^ected  to  the  record  being  received  in  evidence.     But 
the  county  court,  {Clagett  and  Shiver^  A.  J.)  overruled 
the  objection.    The  defendant  excepted;  and  the  verdict 
aud  judgment  being  against  him,  he  appealed  to  this  court 

The  cause  was  argued  before  Chasb,  Obc  J.  dAMtr,  and 

Eabllv,  J.  by 

Brooke^  for  tlie  Appellant;  and  by 
Hughes  and  Lawrence^  for  the  Appellee. 

Chaab,  Ch.  J.  deliversd  the  opMon  of  the  court.  The^ 
court  are  of  opinion,  that  the  plot  is  a  part  of  the  recordl^ 
aiid  that  a  copy  of  it  ou^t  to  have  been  annexed  to  the 
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transcript    And  part  of  the  record  mAy  being  produced*,        WHX 
vas  not  sufficient  evidence  to  support  tbe  action  in  tbia     ^ji^^^^i!^^ 

JUDGMENT  mfitBRSeD,  AND  PROCBDEUDO  AWARDED^         *•*>*'  C«Oi-»a»F 


Pattersow  ire.  Maryland  Insurance  Company.  June, 

Ai»PEAL  from  BdtwMre  County  Court.     An  action  on  fl^f^J!;J|S  *£ 

thecal  was  brought  by  the  appellant,  (the  assured,)  against  ,*;?.|,7lftJ',"»^£,J2$ 

tlie  appellees,  (the  assurers,)  mvtpoHey  f^finaurante,  dat-  »J.„'J:,'^;;:if„*i;; 

eU  the  23d  of  October  1795,  whereby  the  assured  caused  XJ'beTi,';^A^ 

himself  to  be  insured,  lost  or  not  lost,  at  and  from  BuUi-  "^^J^^^Jt^ 

nwt^-io  the  coast  of  .^riea,  with  liberty  of  trading  on  the  ^ j;;  Jj  ^^on  U 

naid  coast,  and  at  and  from  tlience  back  to  Baltimore  a-  *^^^^  ^i^Tm 

^ain,  upon  tlie  body,  tackle,  apparel,  aad  otlter  fmniture  |!,auml^!^  «» 

si  the  schooner  called   The  Industry^     The  declaration  li,^  pinhntfr amv^!^- 

cootained  firar  counts— The  fimt  on  a  Barratry  by  the  dn.^  »  vroirct 

master  and  mannes,  whereby  tlie  vessel  was  wholly  lost  to  tf»i^^^t  .ictn-rs.  -^ 

the  assured.    The  second  on  a  Barniiry  by  the  master  onrrmm,  u^^w* 

tbe  1st  January  1796,  &c.     The  third  for  a  capture  by  j?i-  ^^'^^r^lS^ 

ratesy  &c.    The/owr/&  for  a  capture  by  persona  unknown*  hSi^JT^H^daJiS 

fcc.    Plea,  the  general  issue.     At  the  trial  the  P-aintiff,  f.;»»-^*^*J3i»"i 

(now  appellant,)  read  in  evidence  to  the  jury  the  policy  of  i'^^J^Ph^*? 

insurance,  dated  the  2Sd  of  October  1795.     He  also  gave  Jj:^^';^^';^;^,*?: 

in  evidence,  that  at  the  time  of  making  the  policy,  he  was  n*ortiVVo  tS^* 

and  still  is  a  citizen  of  the  United  States^  and  then  was  '*Th^*'  p<.iHt  44* 

the  sole  owner  of  the  schooner  TVie  Industry  mentioneil  nJihr^  oTa  i«- 

in  ihe  policy,  an  ^^mertcan  vessel,  regularly  documented  Ur^romoi^ed's^ 

as  such;  and  that  the  said  schooner  sailed  from  the  port  of  ihoo^imnHTciAi 

Baltiinore  m  good  safety,  on  the  voyage  mentioned  and  «*rrh.K  •»   «»»»«• 

described  in  the  policv,   on   or  about  the  2Sdof  Octu-'o  *>e  pw^J  •« 

ber  1795,  with  Nathaniel  A,  Os^den  onboard  as  master*  **••;»»  fnr.ijfT»f« 

and  Tliomas  Buckner  as  mate,  for  the  said  voyage,  and  a  Jj^  /ifHKTi„t  1^111 

certBLin  C/iarles  Leonard  Le  Baron  n^  supercargo  for  the  JJj;,j^^J*JJ^„^ 

said  voyage.    That  on  the  !J3d  of  May  1796,  the  schooner  ;ir»T«^ckfcrM«S 

77i€  Industry  returned  to  Baltimore^  and  was  repm  ted  and  Jy  atuiuiily"' w 

liinittd  tni(«    tie- 


enteied  at  the  custom-house  tl)ere,  by  the  plaintiiT,  as  con>-  [S^itbjVct; 
ingfrom  Saint  Bartholomew's  in  tlie  IV  tat  In  dies.  That  fi,r  illi.uin*^*  not 
the  said  master,  mate  and  supercargo,  arrived  in  the  saiti  \h^  nurvrT^.VThe 
schooner  at  the  port  of  jBa//wu)rf,  together  with  one  Hfnry  ©n^ius  m.iu,  ik 

,  '  "    ton5if1trfd     m%    a 

4lep«>«ltioa  *•  bate  rtjcj  s«d  it  cannot  lie  n<ed  ns  prima  fa. '^  «-vijl/»noe  oii!y,  which  »» iqiwsl'j  ••'  "t»Jt^' 
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^^''^''^      itmtui  T«B89i»  *$  itnvttttt,  ani  rettH««il  «;  her «»»  •««*♦ 
"""nr**     abd  who  w«re  the  aolj  teamen  who  saUed  in  tlie  «h4 
wpinffwiitwp;  •dvKmer  oa  tbe  uiil  vo^got  &&<)  reiarnod  id  iter  cv^irfarf** 
«aiil.     He  lYso  gtte  in  evideace,  Aat  0^(fen  ind  ft^ftna^ 
tn\e  been  de«d  ibovt.two  jrcar^-Md  th«t  ^Teii/if  A^  illm« 
m/  wetit  from  i]\t  port  of  Baltimon  ia  th«  meiKK  •f  K^ 
Kerabier  m  the  year  I  r96^  to  the  Mstent  shore  of  M9  fftale,' 
Mtd  cannot  now  be  fiMiml  or  htord  of  in  the  port  of  BaBv* 
more.    But  ofitfred  no  evidence  to  prote  that^  tlie  askitf 
manners  and  suprrcargo  were  dead^  or  that  any  sunnnono^ 
Tmned  for  them  to  testify  in  this  cause,  or  that  any  stepr 
kivc  bkeen  taken  by  the  plainttff,  previoos  to  the  empa'nti€#^* 
Hug  of  the  jury  in  this  caiti;e,  to  ascertain  their  present' rci** 
httlence^or  to  procure  the  benefit  of  their  testimony,     mr 
also  gave  in  evidence,  that  on  the  23d  of  Bfay  1796;  and' 
tmtii  en  and  ntter  the  26lh  day  of  the  same  month,  7%omaS' 
ffimahUon  'vvas  a  notary  public,  residing  in  the  port  dJP' 
B(dtimott^  and  duly  authorised  and  commissioned.     He 
aiko  ofiered   in  evidence,   that  it  is,   and  for  more  than' 
twenty  years  last  past,  has  been  the  usage  and  custom  of 
T»h'chant8,  insurers,  and  others  dealing  in  and  making  iti-' 
Kttrance  in  the  port  of  Bnltiniorej  in  cases  where  they  have 
adjusted  their  losses  without  suit,  to  i*ecerre  the  protests  6i  * 
the  captures  of  vessels  insured,  as  evidence  of  the  matters 
therein  stated,  when  losses  are  claimed,  and  for  insurers^ 
when  called  on  for  payment  of  such  looses,  to  require  the  said 
pt(»test&  tol)e  produced,  or  their  nonproduction  to  be  account-, 
cd  for  by  the  claimants,  t>efore  such  losses  are  adjusted  or 
paid,  and  not  to  call  in  question  the  truth  of  the  facts  stated 
in. such  protests,  unless  some  strong  ground  of  suapicion 
shouJd  appear.     He  also  gave  in  evidence,  that  it  is  usnal 
in  Baltimbre  for  the  captains  of  vessel^  arriving  from  other 
pot*ts,  to  notfe  their  protests  with  a  notary  within  twenty- 
tour  hours  after  their  arrival  respectively,  which  noting  it 
done  bj  informing  the  notary  of  the  principal  matters  in- 
tended to  be  contained  -in  such  protesta  respectively,  and 
intended  to  be  thercliy  protested  against.     But  tl\at  it  is 
not  deemed  essential  that  such  noting  should  be  done  with- 
in twenty-four  hours  as  aforesaid,  or  within  any  other  par- 
ticular time,  and  that  protests  are  never  objected  to  by  ta* 
sarers,  or  others,  for  not  being  noted  within  Iweaty^iMUr. 
hours,  ur  any  other  particular  time,  provided' the  said  pn»- 
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l^ral.    And  thereu^Mi  the  plainttS;  to  proft  tlio  tetttfi^ 
iMltertf  centaiBed  Id  bb  (kcHMticM  Itt  this  came  atteg^^* 
IpMttced  a  f^fwfetl  mack  iri  tfte  port  of  BMmere  mi  Hi^  < 
ft6th   of  J%  1796,  by  Ojrdlefu  ihidbwr^    £6iih^   «ii4 
Mameli  hf  Th&nk^  DonaUU$¥i  bo(br6  menttoned,  and  by 
hiHi  dttly  certified  aader  bis  notarial  aeaU  i^nd  recorded  in 
bis  office^  and  oflared  to  read  the  said  protest  to  the  jurj| 
for  tbe  purposes  aforesatd,  as  the  protest  of  the  paid  mas« 
^  and  mate*    He  also*  for  the  purposes  aforesaid,  pr»t 
4uced  ti  protest  made  in  the  island  of  Stmti  Bafthohmiew*9^ 
in  the  H^est  Indies^  on  the  £dth  day  of  March  lf96,  by 
Ogdm^  Buckner^  Hornby  and  one  Jotm  Cockenj/f  then  % 
aeaman  on  board  of  the  schooner,  before  a  notary  public 
Ihere,  and  duly  certified  fay  him  under  his  notarial  s^l| 
Apd  oQbred  to  read  the  last  nientioned  protest  in  eyidence^ 
for  the  purposes  as  aforesaid,  as  the  protest  of  the  maater 
and  mate.    The  defendants  offered  in  evidencef  tliat  0^ 
dfn  and  Buckneu  from  the  time  of  their  arriTal  sA  tM 
I^rt  of  BaUiiMtt^  resided  6iere  for  several  yiears^  anit 
that  the  defendants  had  no  knoi^ledge  of  the  prot^t  of  the 
2i6th  of  Mctjf  tr96,  or  of  the  matters  therein  contained^  • 
until  and  after  the  institution  of  this  suit,  and  that  the 
ptaintiflT,  from  the  making  of  the  policy  of  insurance,  unt3 
the  present  day,  hath  constantly  resided  at  Saltimare^ 
Yhe  defendants  objected  tp  the  reading  of  the  protest  of 
the  S6th  of  May  If 96,  to  the  jury.      And  tbe  court^ 
(Mchoharin  Ch.  J.  and  Hottingsworth^  A.  J)  sustained  0e 
obfection.    The  plaintiti' excepted;  and  the  verdict  aildE 
judgment  being  against  him,  he  appealed  tp  this  court. 

The  eause  wns  argued  at  Hm  ta^  term^  before  Coasb^ 
Ck  J.  GAxny  and  BAAta^  h 

ilariin  and  Barper^  for  the  Appellant,  contended»  that 
as  the  master  and  mate  were  both  deadf  the  protestp  made 
by  them,  and  the  seamen,  ought  to  have  be^n  received  ii| 
evidence  upon  commop  law  principles,  aa  the  foiimeQ  ivere 
transient  characters,  and  it  was  not  imoWn  irbere  they 
were  to  be  found.  They  cited  Peokd^M  f!^  l^  15^  aD4 
Bryden  vs.  Tat/lor^  2  Aarr.  ^  fyin§.  396. 

IK  AmmsFi  t0r  die  AppeHces.    Tbe  protest  of  a  captidnf 
itt^eely  bitrea^ttf  etMeaeete  tettlkKtfefte  twimkjf 
vou  ui.  to 
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it  is  not  €¥ideDce  per  h.  He  cited  feakeU  EML  74i 
Sentd  t».  Porttr,  5  T.  R.  158.  Chrism  ««.  Coombe^  % 
Esp.  Hep.  489*  Jiiieheilt  vi.  ifiewari,  I  DtJL  JRep.  Sir. 
"^'^w.  Botfte  Vi.  Moore,  2  Dafl  Kqp.  196j  «nd  fTahh  vi.  OUmi^^ 
(en  appeal  ih  iioA  court)  . 

Ciiria  (ufv.  ftiA. 

At  the  present  term  tiie  opinibn  of  the  court  was  deli<» 
'^i-ed  by 

Karle,  J.  A  voluntary  affidavit  ranks  in  equal  grade  wifli 
hearsay  testimony  in  the  scale  of  evidence*  and  in  no  case 
is  received  where  better  testimony  can,  from  the  nature 
of  the  case,  be  had. 

The  protest  of  Ae  captain  was  merely  a  voluntary  affir 
davit,  and  a  notary  public,  except  in  these  cases  mdiere  s 
protest  by  the  lex  thercatori4h  as  in  cases  of  foreign  \i\% 
or  by  statute,  as  the  act  of  1785,  cL  38,  statute  9  &  10 
WUliamlll^  ch.  17,  3  &  4  dnn^  ch.  9^  in  case  of  damagiea 
on  inland  bills  and  notes,  has  no  authority  to  take  a  pro- 
test.   The  point  of  view  in  which  the  authority  of  this  of- 
ficer is  to  be  considered  generally^  relates  to  those  cohl- 
mercial  transactions  occurring  in  one  country  which  are^to 
be  proved  in  another,  or  in  which  foreigners  are  interested; 
and  the  office  derives  its  existence  from  the  courtesy  ff 
one  nation  to  another;  and  where  he  is  to  do  certain  ai^ls 
by  statute,  the  authority  is  limited  to  its  designated  olyect* 
At  common  law,  the  best  evidence  must  be  had  the  na- 
ture of  the  transaction  admits  of«    This  claim  is  founded 
on  a  loss  at  sea,  in  a  trading  voyage.     The  captain's  pre- 
test, before  a  notary,  is  produced  as  evidence  of  the  loaiy 
and  the  transaction  is  of  late  occurrence.  Part  of  the  creir 
are  stated  to  have  been  residents  of  the  eastern  shote,  to 
have  returned  in  the  vessel,  and  to  have  remained  for  sonif-^ 
time  i^^r  in  BaUim<^re*    Those  persons  were  not  searel^- 
ed  for,  and  it  does  not  appear  that  they  had  left  the  state^ 
i^nd  could  not  be  found.    Therefore,  as  those  persons  can- 
not be  presumed  to  be  out  of  the  reach  of  the  process  of 
the  court,  the  plaintiflf  should  have  produced  them,  for  they 
must  be  supposed  to  be  equally  cognizant  of  facts  happen* 
ing  on  board'  the  vessel  on  her  voyage, 

Besides,  a  party  is  entitled  to  cross  examine  a  witmestf,^ 
•«nd  it  is  a  general  rule,  that  without  giving  hhn  an  opportu- 
nity to  do  so,  his  deposition  shall  not  be  evidence.    Im  tUa 
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case  thete  wa^  no  opportimity,  and  on  that  ground  tbe  pro-      iStO. 
teat  was  inconipetetit    It  ia  true  that  in  some  few  cases     ^--v^^ 
similar  protests  havA  been  read  in  evidence,  but  it  has  been        .  «•        ^ 

-      ,  .  g,    ,  ,  ,.         Maryland  Ixnoi 

to  impeach  the  testimony  of  the  protesters,  and  not  to  dis-  nmce  CMomwy* 
pense  with  their  parol  testimony,  or  that  of  others,  or  of 
other  proof. 

•  Tliis  protest  is  not  to  be  considered  as  a  deposition  de 
bene  esse.  It  differs  in  two  essential  particulars;  fbr  firstt 
depositions  de  bene  esse  are  taken  by  some  court,  or  by  an 
^press  authority  derived  therefrom,  or  under  our  acts  of 
mssembly  to  perpetuate  evidence;  and  secondly,  they  ar^ 
always  taken  upon  notice  given  to  the  adverse  party,  HT 
practicable. 

^  By  the  law  of  merchants,  the  captain  must  protest,  on 
llrrhing  at  a  port,  against  damages  happening  in  a  voya^ 
%ereto,  bat  such  protest  is  not  evidence  to  charge  the  un* 
iderwriters  upon  their  policy.  It  is  to  protect  the  captain 
from  his  liability,  and  in  such  cases  some  otiiers  of  the 
erew  must  join  in  the  protest;  and  the  reason  Is,  that  the 
captain  may  thus  perpetuate  that  evidence  which  may  ba 
•tteoessary  to  esonecate  him  from  personal  responsibility, 
^  as  the  crew,  being  persons  of  no  fixed  residence,  and  lia- 
h\e  to  more  than  ordinary  casualties,  their  testimony  is 
'therefore  more  necessary  to  be  taken,  aud  is  more  liabla 
to  be  lost. 

As  to  using  this  protest  as  prima  fUde  evidence  only,  it  I 
js  equally  as  objectionable  as  if  used  as  positive  proof* ) 
For  the  purpose  for  which  it  #ad  produced  in  this  case,  as  I 
hi  all  others,  throws  the  onus  probandi  upon  the  adverse 
person,  and  ^lerefore,  if  allowed  as  evidence  on  that  score,  | 
it  established  tbe  cause  of  action  unless  contradicted.   For 
firvma  faek  evidence  is  sufficient,  if  not  destroyed  by  other  i 
fHTOof,  as  a  note  is  prwna  fade  evidence  of  a  consideration, 
and  throws  the  ^nus  probandi  on  the  opposite  party.  * 

. '  The  court  affirm  the  judgment  of  the  court  below,  with' 
costs  to  the  appellees. 

Chasb,  Ch.  J.  dissenting  fixna  the  opiiUMi  of  tbe  court 
delivered  the  following  opinion:  The  copy  of  a  protest  is 
Mt  evidence  per  se;  but  under  certain  limitations  and  re* 
^tcictions  js  admissible.  It  is  evidence,  if  the  captaiq,  and 
.  those  who.  signed  it,  and  w^ose  depositions  are.  offered  to 
H  lead,  are  dead,  or  out  of  the  reach  of  the  process  of  tha 
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conrL  It  i»  ivttoiet  toimpta<li  die  crf<Mt  irf  ai«xi|idin» 
atitl  those  who  have  signed  Hi  when  esamined  i»  relatioil 
'"^WZ  ^  ^  ^^^*  *^  circiimBtances  detuled  in  it,  without  bj^ 
SScnttfw*  iog  imy  foondetioii  for  introducing  it,  in  the  fame  mann^ 
that  a  depdsHioo  is  eridence  to  impeach  the  credit  of  a 
Witness  when  examined  in  court,  by  showing  he  is  inoMi^ 
iistfntt  or  haa  oontradieted  htmsel£  The  credit,  the  pro* 
test  is  entitled  to,  mttst  be  deters^med  by  the  jury  «ftdet 
|dl  circumstances  and  the  evidence  in  the  eaae. 

A  deposition  legally  ta^en,  is  not  evidence  jw  as,  and 
taonot  be  admitted  without  shoeing  the  death  of  the  depo* 
Qent,  or  his  not  being  amenablo  to  the^aoessof  the  court. 
Tlus  case  is  not  distinguishable  on  principle  from  the  prdi« 
&ary  case  of  receiving  depositions  in  evidence;  for  the  pro«. 
fast  is  taken  bj  a  public  officer  authorised  to  take  it,  aidl 
whose  oflBce  and  authority  are  recognized,  by  the  courtesj 
^  nations* 

The  usage  of  trade  and  general  utility,  from  necessi^, 
require  the  admission  of  this  kind  of  testimony,  subject 
to  the  restrictions  already  mentioned. 

It  would  be  to  little  purpose  to  allow  of  protests,  ^ 
tommercial  transactions,  to  be  made  on  oath  before  a  no- 
tary puUic,  ai^d  to  be  by  him  recorded,  if  copies  of  aa^ 
protests  cannot  legally  be  received  as  evidence  in  those 
tases  in  which  the  persons  who  made  the  protests  are 
.  dead),  pr  iiot  amenable  to  the  process  of  the  court 

Although  the  evidence  of  seafaring  persona,  and  others* 

4  may  be  perpetuated  in  the  manner  the  acts  of  assembly 

have  prescribed,  those  provisions  do  not  exclude^  this  kind 

,  of  testimony*  but  must  be  coundered  as  suj^ying  additi- 

nnal  means  of  proot 

The  office  of  notary  is  an  office  of  public  notoriety;  and 

acting  under  the  solemnity  of  an  oath,  his  acts  are  recog« 

-nized  by  the  courtesy  of  nations,  and  consi<lered  as  re* 

cords,  with  the  view  of  fomiahiag  evidence  in  those  cases 

to  which  his  acts  refer. 

In  this  case  it  is  admitted  by  the  counsel,  that  the  pro- 
teat  was  made  in  convenient  time,  and  it  appears  to  have 
%eto  made  at  tiie  proper  place— the  port  of  destination* 
nd  where  the  parties  concerned  in  interest  resided  at  the 
«me. 

It  i#  peoved  in  the  ctse^  tfmt  tka  captaifi  an^  mm/bt^ 
9^mtmmotifm%B  aljoctad  tn^  were  dead  at  (be  tim^ 
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f^Y\4isme^  aitfl  mio^  be  conptemcted  an4  wp^Uod  l^y  oOi^r  ^j;;;^ 
t^tifio&j;j«Dd  aft  the  credit  of  it  must  be  dtfteiusin^d  bj 
^h<^i«rjr*  I  caoBot  see  anj  itK^onveoieiM^ie^  attending  the 
fdipia^iaa  of  t(,  eqaal  ta  tlHHM  which  will  result  fr^ra  U^ 
Ti^l^ctiQa.  I  tbi^k  it  ia  tke^<^t  waj  to  aIIow  it  to  go  t^ 
lh«  jury;  aed  th^efore  am  of  ofioiuu  that  the  {udgo^ei^ 
V(  tl^«  court  4>elovir  oujibtto  be  rerer^ed.  .  ^ 


Whn«    •  WH 


Appeal  from  a  decree  of  the  Court  of  Chancery.    The  fc.JblJSir,aV 


0 


me  1 66  acres,  I yin";  in  Frederick  county.    That  a  commis-  «icrp«De«t, » « 
aioQ  isdoed  to  appoint  a  guardian,  and  take  his  answer,  o'^ritli'a?"'*'*^**? 


f*  etition  of  the  appellee  against  the  appellants,  filed  on  the  ^"^t  TS^ 
2th  of  June  1804,  stated,  tiiat  on  the  8th  of  October  179?,  SJSi' of. ""^ 
the  appellants  filed  a  bill  against  him,  he  being  then  an  in  -  3'SmI^  tli'^n^ 
fant,  for  the  conveyance  of  part  of  a  tract  of  land  called  bnAtohu  AntKH. 
Paraphrase  and  The  l}esurvey  on  Johri^B  DetiglU^  contain- »i»w    ^^ ,  »»*» 

-  '  •^  °  '  I^M«rdiMH»iMl  Ui» 

.■Kivnnefl' 

veyauee 
k  Cfvrd.    On  the  ar- 

„  •  •        .        «-  rital   at    agv  of 

file  19th  of  November  1/96.  That  Henry  Kuhn  was  ap- J}»j;,»S"^Ji^,  S; 
pointed  his  guardian^  who  answered  and  admitted  all  theJJ^^^^J^J 
facts  contained  in  the  bill.  That  no  evidence  was  taken  SSJXit  intSCt 
*to  establish  the  truth  of  the  allegations  contained  in  tlio  j;*  JJ^S*^^!^ 
'^bill,  and  that  they  cannot  be  established;  and  that  the  de- S?diJwX«if 

cree  was  unduly  and  improperly  obtained.  Tliat  the  pe-  parTv. wiiowt«'«n 
'*titioner  came  of  age  the  ISth  of  May  1804.     Prayer  for, aim  tb«"piw2^ 

revision  an<f  reconsideration  of  the  decree,  and  for  general  r«Mrt  lo  mo  er- 

-     _ .    ^     ,_,-    'i«.'t  /  It  v»i.  rMTonitJ  fact:, 

relief,  inc  defendants,  (now  appellants,)  by  then*  answer, u^aiiiif  to  »iiow 
admitted  the  filing  of  their  bill,  the  appointment  of  a  guar-M»w  Am^d 
dian,  and  the  answer  and  decree,  but  averred  that  the  facts  »>f^4»"^«*^U«"^ 

:     ^     ,  *  alto  ihttt  iiH  b  d«»- 

stated  in  the  bill  were  true  and  could  be  established,  and  JJJJ^  oltrtiT 
that  the  decree  was  fairly  and  properly  obtained,  aiul  they^J^JJ^  Sur^ 
pleaded  the  decree  and  proceedings  in  bar  of  the  relit:f****^^'Jpj^^;J; 
prayed  by  the  petition.   '  /       fj^'tJ^Tj^ 

The  proceedings  on  the  bill  referred  to,  with  the  decree  S^'^ui'^ftlrtbS 
for  a  conveyance,  &c.  passed  the  2d  of  Mauxh  1797,  were  ES^rSEtkd'io 
exhibited,  and  testimony  was  taken  under  |:ommist$ioiu»  i4-'^An*tiji«tit  not 
'  sued  for  tliat  purpose.  .     •««orfih  ^'r- 

bu    duaeiit   to  ix 

KiLTT,  Ctaneeltor,  (February  1807.)   This  case,  <i^W«li  j;*"*  ***  p~^^ 
.  «Ma  tifuai-at'lbe  p#6a^t Iterth  by  fhe  counsel  fifr  Ac  com- ,  f^J?  ,^,'; 

a  ntwrtpaiaa  uf  iand,'  wbieh»  vy  a  lonaer  i^etec  Ihkt  cour:  baU  tiiixcttd  !•  be  oouv^jeU. 
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plamant  and  tb^  clefenilaiits,  arises  under  tlie  act  of  AV* 
iftmb$r  177  Sf  ch,  7,  for  the  atnendmeDt  of  the  (aw,  being* 
petition  for  the  reconveyance  of  land,  which  it  appears  was^ 
on  the  second  of  March  l79Tt  decreed  to  be  conveyed  in  ^ 
wit  in  which  the  present  defendants  were  compUinantfly 
and  the  petitioner,  then  an  infant,  the  defendant.     Th% 
petition  is  not  in  form  eiactly  according  to  the  Jiet,  •r  i^ 
the  proviso  in  the  decree,  and  the  decree  itself  is  on^y  ia* 
ctdentally  mentioned,  and  is  not  made  a  part  of  the  peti- 
tion.    Bat  this  defect  is  supplied  by  the  answer  in  whfcii 
tlw  decree  is  referred  to,  and  the  petition  VMiy  be  consider* 
ed  as  an  application,  to  be  permitted  to  show  cause  whj 
the  said  conveyance  ought  not  to  have  been  ordered  or  di« 
reeted.     The  chancellor  is  not  apprised  of  any  decisioo* 
nr  former  suit,  under  tliia  act,  and  he  must  therefore  hit 
left  to  form  his  own  opinion  as  to  the  construction  of  it,  o^ 
which  the  counsel  very  widely  difier*     His  opinion  is,  that 
HI  order  to  show  cause,  the  party  who  was  an  inCcoit  may^ 
wider  tliis  act,  examine  the  proofs  for  tlie  said  decree,  and 
fvsort  to  any  error  on  the  face  of  the  decree,  temling  t» 
show  that  the  conveyance  therein  decreed  ought  not  to  baii% 
been  ordered  or  directed,  and  therefore  that  the  decree  ami 
proceedings  therein  cannot  be  pleaded  in  bar  of  the  pre- 
sent'relief  prayed,  as  is  contended  by  the  plea  put  in  witl»> 
the  annwer  of  the  defendants.     Such  a  plea  would  entire:* 
Ij  frustrate  the  intent  and  object  of  the  act,  and  would  be, 
•s  is  expressed  in  the  case  of  Fotmlain  v*,  Caim  andJejfi^ 
f\  I\  Hma,  504^,  at  the  same  time  that  the  court  gave 
him  liberty  to  show  caui^e,   to  tie  up  his  hands  from  show** 
Uif^  cause.     In  a  case  where  such  a  plea  was  allowed^ 
flkfgoryva  Molenoorlh,  S  ^tkym^  626, j  the  bill  had  beei^ 
brou^t  by  an  infant,  by  his  prochein  amy^  and  of  course 
the  complainant  could  not  have  the  benefit  of  a  proviso  si- 
milar to  the  one  in  the  present  decree;  and  in  Najntr  v$^ 
JE/flnghavh  (2  P.  ffma.  401,^  an  infant  complainant  wai 
alk>wed  to  show  cause  after  he  came  of  age. 

The  chancel loi  considers  also,  that  the  petitioner  is  99)k 
confined  to  the  former  proceedings  only,  but  may,  by  fur- 
ther proceedings,  show  himself  entitled  to  relief.  Thi» 
kowever  is  not  a  veiy  material  inquiry  at  present,  as  th% 
parties  have  consented  to  the  admiaaion  of  the  testimrajr 
exhibited  in  the  first  suit,  and  &  coiDBiissioB  baa  issneil  Uc 
this  case. 
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If  ap6n  thiR  testimony  the  ohanceHor  ¥«m  satinfied' A«t        ISIOl 
the  contract  ^  Henry  PU^sellj  the  father,  with  his  Ai«gh- 
-fter  ElixahHh^  wa«  sufficiently  established  to  entitle  her^ 
a  decree  for  a  specific  performance,  it  would  be  unnecea-* 
••"'J  to  go  into  the  irtqutrj  as  to  the  error  of  the  decree 
against  the  petitioner,  in  order  to  determine  whether  sadr 
ilecree  ought  to  hare  been  directed.  .  Bat  his  view  of  th« 
vesuH  of  the  testimony  being  different,  the  int|uiry,  how-  '• 
erer  /unpleasant,  must  be  made.     Though  it  may  be  re«> 
marked,  that  his  fpredecessor,  if  the  present  case  had^com^ 
before  htm,  would  have  been  bound  to  examine  into  his  de- 
cree, and  to  determine  accordingly,  if  any  error  was  foundt 
in  it,  and  so  also  in  cai^  of  Uils  of  review. 
'    On  the  established  priticiples  of  equity,  an  infant  cannot 
be  bOttnd  by  the  aniiiwer  of  his  guardian,  if  he  showii  Im 
Assent  to  it  within  the  proper  time,  although  snch  anawer 
Will  be  evidence  against  him,  if  at  such  tine  he  neither 
amends  nor  makes  a  new  answer,  which  he  may  do.  Lord 
Mardwich^  in  the  case  of  Bennett  ra.  Zree,  (^  Jith  531, > 
i«tnarked,  that  the  infant  was  justified  in  saying  that  to 
guardian  had  mistaken  his  case  entirely,  and  that  the  count 
could  not  refuse  his  putting  in  a  better  answer,  and  mak* 
mg  the  best  defence  he  could. 

'fhe  petition  in  this  case  must  be  considered  as  tanta<« 
Mount  to  making  a  better  answer  than  that  of  the  guardian^ 
and  a  better  defence  to  the  former  suit;  and  if  considereA' 
Ml  opposition  to  the  bill,  withoat  other  evidence,  will  sbow^. 
that  if  each  had  been  the  answer,  the  decree  would  sat 
kave  been  made,  and  without  farther  evidence  cannot  b#. 
supported.  If  the  petitioner  (setting  aside  the  present  evi«f 
dence,)  is  entitled  to  relief  from  the  decree  having  beea 
made  on  the  answer,  to  which  he  now  dissents,  his  ct«ni 
win  be  strengthened  by  attending  to  the  manner  in  wllidi 
the  answer  was  put  in,  independent  of  the  interest,  alleQ;- 
ed  to  be  proved  under  the  commission,  which  the  ehancet* 
lor  is  willing  to  put  out  of  the  case,  as  to  the  guirdtan. 

The  Inll  filed  in  October  1796,  cKarges  ihnt  Henry  Pite^ 
$eU  expressly,  in  consideration  of  the  services  rendered 
by  Elizabeth^  his  daughter,  (and  so  particularly  alleged  at 
the  time  by  Kim,)  and  of  his  natural  love  and  affection  for  her,' 
and  her  son,  did  protaise  tb^  and  contract  wiA  her,  tj4 
make  over  and  convey^  in  fee  simple  a  parcel  of  land'  a» 
Ikeaata  deaoribed).  wbid)  by  the  said  pruoaiBe  and  cantrM^t^ 
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ISTOl  iras  to  be  c&nrejed  so  at  to  Mc«r«  a  aepcimta  estate  tbrt^^• 
in  (o  her  for  Itfcy  with  remamdef  in  fee  to  her  fon,  mA 
wholly  to  eiLcIode  ber  husband  from  any  advaati^  tcmm 
the  name. 

If  an  admitfiion  had  not  been  made  Hy  the  anewer«  this 
parol  agreement^  ao  particular  as  to  the  terms  of  the  coo* 
▼eyaoce,  woold  have  re<|uired  strong  proof  to  support  it* 
^t  (he  answer  roundly  admits  the  whole— 4he  consident** 
tkm— the  €ontract<«*4lie  life  estate,  and  the  remainder;  and 
aUO)  that  the  land  was  accurately  describeii  in  the  plot  ex^ 
hibited  by  the  cimiplainants.    Admitting  that  the  goardian 
WlieTed  the  facts  to  be  so,  it  cannot  be  thought  that  he  had 
such  a  knowledge  of  them  as  to  make  it  his  duty  to  admit 
them,  and  his  answers  to  the  interrogatories  bi  the  last 
tommission   show  that  he  had  not    It  appears  that  this 
inswer  was  signed  for  the  defendant  by  a  solicitor  of  thia 
conrt,  and  it  appears  further,  that  an  agreement  was  signed 
by  him,  and  by  ttie  eoansei  for  the  complainants,  that  tlie 
#'hancellor  should  decree  upon  the  bill  and  answer,  diem 
being  no  evidence  necessary  to  be  takeni  and  that  a  decree 
slumki  pass  for  the  land  as  prayed)  which  i^reement  and 
answer  by  the  giiardt»n  InKh  went  beyond  the  propo^ 
sitton  made  by  the  late  chancellor  in  hie  remarks  of  Nb-* 
rember  17^5,  which  was  only  for  a  consent  to  take  depo- 
sflioas  before  a  single  magistrate.     And  it  wilt  bt  foonif, 
that  the  secorMf  section  of  the  act  of  177S,  eh.  r,  which  ren-* 
ders  (he  consent  ef  the  guardian  necessary,  extends  obIj 
t»  lands  chargeable  with  the  payment  of  money  or  tobaeco^. 
afMl  not  to  agreements  to  convey.    The  chancellor,  there^ 
fore,  takes  up  thb  case  as  if  a  bill  was  iN-ought  before  bim 
by  the  present  defendanls  for  a  conveyance,  on  the  pro- 
ceedings and  the  evidence  now  produced,  not  only  ^ith« 
out  the  benefit  of  the  admission  io  the  guardian's  answer, 
bttt  asif  the  eqvity  of  the  biM  wasdenied  by  answer  as  streoK** 
W  as  it  mast  be  inferred  to  be  from  the  present  petition. 
And  if  in  that  view  he  folds  that  PrtMximm  would  be  eoll«' 
tied  to  relief,  it  wiH  tw  proper  to  dismiss  the  petitionr  and 
if  otherwise,  to  decree  aceordii^  to  it.    Tlie  chaneeltor  m 
disposed  to  carry  agreements  into  eflfi^t  in   every  ease  lir 
which  it  can  be  done  consistent  with  the  established  prro-' 
ciples  efxoirrls  of  equity,  and  has  doubted  the  propriety  o# 
many  cases  in  which,  firom  too  great  strietness,  the  aid  ef 
the  coori  haa  beeft  r^sod;  but  the  psMtat  caoo  ii  atb€ilr 
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k  tery  TJoiiljtfW  one  on  Ae  cvidience.    The  etpressions  of     ^t^ltK 

Iff^ry  Pifeseti  seem  to  be  rather  proofs  of  an   inteotion,      ^;'^^ 

than  of  «n  agreement.  The  particular  mode  of  conTeyance 

intended  or  agree<l  is  not  shown  by  the  evidence.    The 

Mtl  states,  that  the  land  was  to  6e  conveyed  so  as  to  se* 

tnre  a  separate  estate    therein  to  Elizabeth    for  her   llfe^ 

^ith  remainder  in  fee  to  her  infant  son;  and  the  decret 

was  for  a  conveyance  to  the  son  in  trust,  for  the  sole  use 

of  ^Eiizabelh  during  her  life,  which,   though   substantially 

the  same  in  effect,  shows  that  tiie  agreement  relied  on  was  not 

pi^ecise  in  its  terms.    The  part  performance  of  this  parol 

Agk-eement  by  giving  possession,  Is  not  c^arly  established* 

't'he  moving  fns  daughter  to  the  land  in  question,  to  residi 

^n  a  part  of  \U  a%d  suffering  her  to  receive  the  rent^ 

linight,  from  diefr  relationship,  have  taken  place  without  aft 

agreement  to  convey;  and  the  fatiier  jg)pears,  notwithstand*^ 

ing  some  ot  his  declarations,  to  have  eScerci^ed  acts  of 

ownership  on  the  land,  particularly  from  the  evidence  on 

the  last  commission 5  and  the  improvements  relied  on  are 

Ttot  of  a  very  valuable  kind*     And  on  these  grounds  the 

chancellor  Ls  not  satisfied  that  there  -  was  such  an  agreed 

ment  to  convey  as  would  have  bound  the  iTather  in  his  life* 

time;     The  consideration  of  the  services  of  Elizabeth^  if 

material  as  to  her,  cannot  extend  to  her  son.    There  is 

also  another  circumstance  against  the  right  of  the  present 

defendants,  under  tite  decree  in  the  former  suit.     The  firsf 

bill^a^  stated,  that  Henry  PUesell  proQiised  U)  convey  t^ 

JSllzabeth^  a  parcel  of  land,  being  100  acres  of  Tlie  Re\ 

survey  on  Smithes  Hapy  which  100  acres  were  to  run  up  to 

a  road  called  ffeller^a  school  road.     The  second  bill  stated 

the  land  to  have  been  resurveyed,  and  t)>e  part  contracted 

for  to  have  been,  (as  in  the  other  bill.)  in  the  tenancy  of 

JJaniel  Fry^  and  to  be  accurately  and  particularly  described 

in  the  courses  and  plot  exhibited.     This  plot  makes  the 

(^aj  There  had  been  a  bill  file<l  in  the  name  of  Elizabeth  Prutz*' 
fnan,  aff^uikst  the  present  petitioner,  on  the  10th  of  febnury  XT91p 
the  proceedings  upon  which  were  ■  exhihttcjd  in  the  present  cite* 
The  answer  or  the  then  euardian  of  the  petitioner  did  not  admit' 
the  coutract  an  stated,  and  a  commission  iasoed,  and  testhnony  was 
taken.  In  Noremher  1795,  the  then  chanoenoi*.  ,by  bis  order,  con* 
8i<1ered  that  the  contract  had  not  been  established  by  the  teJ»timony 
ta^n,  and  prooosed  that  the  c<ttnptainant,  with  the  cot^sent  of  the 
f^u^rdiaOj  should  take  further  testimony  befora  aaingle  ini^tnitc» 
if  she  had  any,  &c.  Dut  that  if  nothing  furtht?  was  donp,  the  j>Ul 
jihovfd  be  dismissed  at  the  next  term.  Nothing  further  appears  ^ 
tere  been  done. 

VOL.  Hit  11 
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181  a       to&tenU  1,66  acres,  and  it  does  not  appear  from  i?i\^ 
^''^^'^^      data  the  coiirsea  Were  run,  or  when  or  by  what  authorit/ 
■  v»       it  was  made,  or  Wherefore  the  number  of  acres  should  have 
0  been  more  than  tOO  as  at  first  claimed,  and  as  proved  to 

be  this  quantity  intended,  by  t|\e  balk  of  the  testiroonj, 
mnd  particularly  by  that  of  Jliomaa  Petty ^  who  says  that 
Henty  Pittfttt  intended  the  100  acres  to  tun  up  the  branch 
to  John  Wellet^B  school  road,  and  he  allowed  that  it  would 
contain  100  acres^  and  if  to  said  road  did  not  contain  lOO 
acres»  then  it  should  go  over  the  road  so  as  to  include  tlu^t 
number*  The  exhibit  No.  U  could  not  be  considered  as 
evidence,  except  by  the  admission  in  the  answer,  which 
has  already  been  remarked,  and  it  is  plain  from  the  e^'i- 
fdence  of  Kuhn,  under  i\\6  ladt  commission,  that  he  had  no 
Hctu^  knowledge  of  the  correctness  of  this  survey.  T^e 
opinion  of  the  late  chancellor  upon  the  effect  of  the  evi- 
dence, was  given  to  the  counsel  in  writing;  and  it  may 
have  been  owing  to  that  circumstance  that  they  did  not 
procure  the  testimony  of  the  same,  or  other  witnesses,  and 
also  to  the  opinion  taken  up  and  expressed  in  tlie  submis- 
sion, that  no  evidence  was  necessary.  No  reasons  were 
assigned  in  ihe  decree,  and  it  may  be  presumed  that  tiiis 
Bubmissioii,  and  the  agreement,  formed  the  reasons;  but  as 
io  the  eviden^ce,  the  reasons  are  expressed,  and  should 
hare  their  due  weight  in  deciding  on  die  same  evidence,  or 
on  evidence  rather  lessened  tlian  increased  by  the  last 
commission,  and  it  appears  to  be  just  to  {lut  the  parties  in 
their  former  situation.  From  these  concurring  objections 
to  the  decree,  sufficient,  as  the  chancellor  conceives,  to 
show  cause  why  the  said  conveyance  ought  not  to  have 
been  ordered  or  directed,  the  present  petitioner  is  entitled 
to  a  decree  of  this  court  for  a  reconveyance  of  the  land  so 
conveyed,  and  for  a  full  account  of  die  rents  and  profits 
thereof.  The  luu*dship  of  the  case  as  to  Elizabeth  Prutz- 
man  J  or  the  demerit  of  the  present  application,  are  cir- 
cumstances  which  the  chancellor  cannot  suffer  to  influence 
his  decision  against  the  evidence,  and  the  principles  of 
equity  applicable  to  the  case.  Such  cases  have  frequentlj. 
occurred,  and  the  hardship  to  the  persons  intended  to  tie 
benefitted  by  the  ancestor,  and  the  consequent  benefit  .to 
the  heir  at  law,  were  the  result  of  the  rules  of  inheritance 
formerly  in  force,  but  now  altered  by  our  act  of  descents* 
But  as  to  the  petitioner^  he  was  entitled  to  the  protec- 
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iibn  Off  the  court  as  an  infant,  ifehen  the  decree  was  passed      1810« 
against  him.     He  was  not  in  a  situation  to  appeal  from  it,      ^>r-^ 
and  the  present  defendants  will  have  it  in  their  power  to        ^^  . 
have  the  whoie  proceedings  revised  bj  the  appellate  court.        ^^ 
I)ecreedj  that  Henry. PnUzman^  by  a  good  deed,  to  be  ac- 
knowledged and  recorded  agreeably  to  law,  shall  give,  &c.  ' 
unto  the  petitioner,  Henry'  PUesellj  and  his  heirs,  all  that 
parcel  of  land  in  Frederick  county,  part  of  Paraphrase  and 
jH^  Resvrvey  on  John^s  Delight^  containing  166  acres, 
together  with,  &c.  which  was  on  th^  ^9th  d^  of  March 
1797,  conveyed  by  Henry  Kuhn^  as  guardian  and  in  behalf 
of  Henry  Piteaell^  to  the  said  Henry  Pruf^man^  in  trosti 
as  by  reference  to  the  same  will  appear,  &c    J^eereed  also, 
th^t  John  Prutznum,  ^nd  Elizaheih  his  wife,  ^hall  by  a  goodi 
deed,  &c.  give,  &c.  unto  the  petitioner,  Henry  Pii^tfi^  and    ' 
his  heirs,  all  their  interest  and  right  in  the  said-knd.    De^ 
cr^ed  also,  that  the  defendants  account  with  the.  pj^titji.Q^r 
for  the  rents  and  profits  of  the  laad,  &c. 

From  this  decree  tlie  defei^dai^ts  appealed  to  this  <^urt 

Shaaff^  for  the  Appellants,  contended,  1.  That  the  de- 
cree referred  to  cannot  be  set  aside  by  a  bill,  unless  tha^ 
bill  su^ests  fraud,  and  that  fraud  be  pro^^ed^  and  2.  That 
in  this  case  there  was  no  fraud.  On  the  first  pointy  he 
cited  the  acts  of  JVbt;,  1773,  cA.  7,  &  1795,  eh.  88.  Mosely^, 
806.  1  Harr.  Lh.  Pr,  251.  Ibuntain  vs.  €aine^  Jejffi,^ 
1  P.  Wms.  504/  and  Napier m.  Effingham^  2 Pi  Wm».4^V. 

Eidgdy^  for  the  Appellee- 


Ormb  vs.  Lodob.  3vm. 


Ekror  to,  Mifntgomery  County  Court.  An  action  of  ^.^eM*!?*^!!^ 
slander  was  brought  by  the  plaintiff  in  error,  to  which  the  J152Sifl«rtiSn'**** 
defendantf  in  error  put  in  the  plea  of  justification  short,  JJ*  iJ^SS^^'j;^ 
under  an  agr«*em.ent  that  it  should  be  considered  as  if  a  IfcJS*  hT'cSSu^ 
jood  and  valid  pica  of  justificadon  had  been  put  in  at  length  V^  Jliw  %\S^r 
in  a  formal  and  legal  manner,,  vid  so  plead  as  the  law  ve-^^t^'ir!^ 
quired  a  legal  justification  in  such  a  case  to  be  pleaded,  i%^?gSiiSlSSl ' 
and  the  issue  regularly  joined  thereon.  At  the  trial,  the  p««S**oTtfc[^ 
court  having  refused  to  direct  the  jury  on  the  plaintiff's  ^!?  t^ml^i 

^  ■  *     *  "^  writ  of  error  kued 

^Held,  tkftt the  pkt  wu  not  ssAdentlr  pkaded,  ind  opoa that fronnd, retened  ^iSSSim^^ 
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1810*       |»«ye^  (but  which  it  ift  not  neceftsarj  te  ttale  hci^)  H^ 
^^^T^^      eicep ted;  ud  the  Terdlct  ami  judgment  being  against  hint 
^**  be  braai^t  the  present  writ  of  error. 

The  cause  wis  argued  before  Chask,  Ch.  J.  BucHANAKt 
Gakit,  and  Earle,  J.  bj 

^  Aey^  for  tiie  Plaintiff  in  error;  and  by 
Taneff,  for  the  Defendant  in  error. 

Chase,  Ch.  J.  Tlie  plea  of  justification  is  not  suffici- 
enlly  pleaded,  (being  put  in  sl)ort»)  and  upon  that  groun^ 
tiie  court  reverse  the  judgioent. 

JUDGMENT   EftVERS£|)« 


-June.  Sqzpi^et  vs.  Alexa2u>eii« 

In  trrtpa-  ibr     iTiiBOR  to  JtrtTie  JirvmUl  Countv  Court.     TVcwflw  for 

ftMSM*   pr^^U    of    .  ,  .    »        „  ^    i      t  •  •       . 

ia«Mi  «;|p^jj*  «{»  m€«nc  profits^  brought  oj  the  defendant  m  error  against 
incyi.-HW«<.  thft  tiie  plaintiff  in  error,  on  the  22d  of  February  1806,  for  the 

the  judipDeiit  in  I  '  J  f 

**'7l'iir»nJKUnt  ^**  ^"^^  occupation  of  a  tract  of  land  called  Ftog  Rangty 
^j^^^^^P/rom  the  Ist  of  January  18U3,  until  the  21  st  of  February 
S;JTiJ?!?tni''£d  ^806.  The  general  issue  was  pleaded  ^  and  at  the  trial, 
|k^'Jd?Jlnd.I.K  the  plaintiff  in  the  court  below  offered  and  reltd  in  evidence 
UUS^  OTi' wrtt"of  a  record  of  proceedings  und  judgment  recovered  in  the  ge- 
by^e  «Mv^i"  nt,  neral  court  at  October  term  1^5,  in  ati  action  of  eject* 
Weiirivrn  aa^i^  ment,  brought  in  the  name  of  his  lessor  against  the  present 
•itho'  no  urit  ofplaiotin  in  error,  for  the  recovery  of  possession  of  the  above 

posi^wion        liAd 

ever  MtQ«K  tnd  mentioned  land.     The  plaintiff  then  offered  evidence  of 

t)te  plaioun   hftd  ' 

notratdc.ny  en-  the  value  of  tlie  me^ie  profits  of  such  land,  from  the  Istot 

Crv  into  ih«'  f»n>     •  "^  ' 

R*'The!r>^t'mr'Jin''".^  ^^^^  *^  ^^®  ^^  ^^  February  1806.    It  waa  ad- 

i^^iL^IlTiM  "^^^^^^^  <>'*  ^^^  P**'^  ^f  ^*^^  plaintiff,  that  the  alme  judg- 
JJSSEShJn  ^  *Sf  n^ent  was  rendered  on  tlie  10th  of  November  1805,  remor- 
1^.7eV,  w!Fc«Ji\'d  ed  to  the  court  of  appeals  by  the  defendant,  under  and  in 
^hk-'uSTStet"  virtue  of  a  writ  of  error,  and  that  she  gave  bond,  with 
.pSSmJmV****  "^  sureties,  as  the  law  requires,  and  that  tlie  T\Tit  of  error 
the  p«mxSff  ID  was  still  depending  in  the  court  of  appeals.  It  was  fur- 
jodeinefit  tiom^^ther  admitted  by  the  plaintiff,  that  no  writ  of  possession 

wkhoat    tkowiiiK  ' 

tue  writ  6fw«.i- had  p\er  issued  on  the  judgment,  and  that  he  had  not  made 
STS*i3y"3a«'  ^^^  ®"*ry  into  the  premises  since  the  institution  of  the  ac- 
tion of  ejectment     The  defendant  then  prayed  fhe  court 
to  direct  the  jury,  that  the  plaintiff  was  not  entitled  to  re- 
cover in  this  action*    But  the  county  coort^X^'^^^^  Ch»  1*3 
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veTosad  to  ft9«  the  divectimi,  bemg  of  opuiion  thiit  4b^       1810. 
judgmeat  ift  the  ettteB  of  ejectment  was  legal  aBd.«uffi«^      ^sA^ilf 
cient  eTidenoe  to  support  this  action  for  the  Bkesne  ^«&tA« 
The  defendant  excepted;  and  the  verdict  and  judgment  be^ 
ibg  against  her»  she  brought  the  present  writ  of  error« 

The  cause  was  argued  before  Buchanan,  Gaktt,  and 
Earle,  J. 

T.  Buchanan^  for  the  pUintiir  in  error.  The  qvestiott 
fe,  whether  or  not  memt  profits  can  be  recovered  doriiig 
the  pendency  of  the  action  of  gectmeht  in  the  appellate 
court,  and  where  the  ptaintiiT  is  not  in  possession  of  the 
landy  for  the  profits  of  which  the  action  is  brought?  N« 
person  can  support  an  action  of  trespass,  unless  he  is  lA 
possession.  An  heir  or  devisee  cabnot  support  trespase 
before  entry--effer  an  entry,  the  law  refers  the-  entry  td 
the  time  his  right  accrued.  So  here,  the  defendant  in  er«- 
ror  could  not  support  the  action,  not  having  obtained  pos- 
session  under  his  judgment  in  ejectment;  if  he  had  obtain* 
ed  such  possession,  his  entry  would  have  related  to  tlie 
time  his  title  accrued.  He  cited  Bull  N.  F.  86.  lEsp. 
Dig.  444.  ^sHn  vs.  Parkin^  2  Burr.  665.  Compere  vm^ 
'IRdcB  tt  al.  7  T.  R.  723,*  and  S  BIL  Com.  210. 

Marfin^  for  the  defendant  in  error.  The  case  ofMin 
V9.  Farkinj  2  ^tirr.  665,  was  an  action  for  mesne  profits  ' 
brought  after  judgment  by  default  against  the  casual  efector^ 
in  an  ejectment,  in  the  name  of  the  lessee  of  the  nomirud 
plainttfi*,  against  the  tenant  in  possession.  U  was  objected 
that  the  action  could  not  be  supported  without  proving  ae* 
tHcA  enirj/  in  the  plaintiff*;  and  as  the  plaintiff  was  nomit^^ 
no  actual  entry  could  be  proved  to  have  been  made  by  him. 
The  court  determined  the  action  to  be  sustainable,  and  that 
it  made  no  difference  whether  the  judgment  was  on  ver- 
dict or  by  default  The  case  of  Compere  vs.  HUks  et  aL 
7  71  R.  723^  is  that  of  a  fine;  and  it  is  a  fixed  principle 
of  law,  that  there  must  be  an  actual  entry  to  avoid  a  fine^ 
before  ejectment  or  trespass  can  be  brought.  Neither  of 
these  cases  militates  even  in  appearance  against  the  decision 
of  the  court  below  in  this  case.  In  1  Esp.  404,  we  are 
told  that  a  person  cannot  maintain  an  action  of  trespass 
before  an  entry  and  act%MH  possession^  though  he  hath  the 
/reehold  in  law.    Hence,  therrfore,  the  heir  cannot  bring 
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l«tO.  frespiiBs  ajsainst  an  abator  before  actual  entry;.  KTor  cln 
disseisee  against  fKsseisor,  except  for  f}it  act  of  difseinn; 
bot  for  injuries  done  afltncardn^  disseisee  cannot  bring 
trespass  until  aetutd  mtry.  3  Blh.  Com.  210,  states  the 
law  in  tbe  same  manner;  as  also  doth  Bttli.  N.  P.  S(S» 
These  three  last  are  elementary  treatises,  and  all  cite  as 
•tfieir  autlioritj  for  what  they  have  stated,  S  Roll.  M.  55% 
and  JRofl.  cites  19  Henry  VI,  S8,  b.  And  as  the  authority 
do  which  it  is  feiinded  was.  during  tha  feujial  system,  so 
i\il  the  doctrine  itself  depend  entirely  upon  the  principles 
of  the  feudal  system,  and  the  tenures  growing  out  of  it. 
tJnder  that  system  no  person  could  have,  a  freehold  ia 
lands  without  tlie  concurrence  of  the  lord^  and  without 
a^e  act  done  by  the  lord  ^ving  investiture  of  the  free* 
hold  to  the  tenant.  ^* Sciendum  eit  feudttm  sine  invatit^ 
fQ^  nuUomodo  cowitilm  posse.^^  2  Crmg^  Lib.  2,  tit  2i 
Upon  every  descent  or  alienation,  during  times  of  pure 
feudal  tenure,  ^e  lord  gave^  and  therefore  he  only  couI4 
change,  the  seisin  or  investiture,  3  BBc.  Com.  170. 
Thus,  therefore,  by  the  death  of  the  ancestor,  the  heir  or 
ietiset  couhl  not  become  the  actual  tenant  of  tin  freehold^ 
uilbout  an  act  done  by  the  lord,  to  wit,  the  giving  hin^ 
seisin  and  investiture.  And  if  before  this  act  of  the  lord^ 
a  stranger,  who  had  no  right,  made  entry,  and  got  pos- 
session of  the  freehold,  having  the  seisin  and  investiture 
thereof  given  to  him  by  tlic  lord,  through  his  connivance^ 
the  heir  or  devisee  was  obliged  to  make  an  actual  entry 
before  he  could  bring  trespass;  for  the  abator  had  the  ac- 
tual freehold  until  the  entry  of  the  heir  or  devisee;  and  no 
principle  can  be  more  clear  than  that  no  action  of  trespass 
can  be  supported  against  the  actual  tenant  of  a  freehold. 
That  the  abator  obtains  possession  of  the  freehold^  and  J» 
the  tenant  of  the  freehold,  the  following  authorities  prove: 
^^Mt^emeni  is  where  a  person  dies  seized  of  an  inheri* 
tance,  and  before  the  heir  or  devisee  enters,  a  stranger, 
who  has  no  right,  makes  entry  and  gets  possession  cf  tlie 
freehold.^>  3  Rlk.  Com.  I6r.  These  ousters,  (that  ii 
abatement  and  intrusion,)  are  ousters  fi'om  freeholds  in 
laWy  which  is  done  by  getting  themselves  substituted  to  be 
tenants  of  the  lord,  instead  of  the  heir,  devisee,  remain^ 
derman  or  reversioner.  Ibid  169,  1?0.  If  my  father 
dies  seized,  and  no  one  enters,  there  is  seisin  in  faw  in 
the  heir,  (not  in  fact  till  the  lord  invests  him;)  and^^ftf^ 
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C^pe  fu$d  reddat  nihy  be  broag^t  agahiflt  faim  as  teoalit  ^  IStO. 
the  freehold;  but  if  one  abates^  the  precipe^  quod  rtddai  ^T^|^ 
tnmt,  in  thut  case>  be  Ugainftt  the  ttbator^  he  being  W^Mnf 
of  the  frettliold  in  fact.  Brooky  tit.  Seisin^  pU  1 S*  /LbA 
«ft  the.  abalor  and  intruder  became  actual  tenanta  ^  ^m» 
freehold  bj  the  abatement  or  intrusion,  so  did  tha^lisseisoc 
bj  his  disseisin.  Disseisin  is  ao  ouster  from  o  freehold  h^ 
deed.  i^Blk,  ComAQO.  Ihs^sii^h di9poM9essi»gtiiei€Aemt 
and  $t4bsiituli7ig  oneself  to  be  tenant  cfthe  lord.  Ibid.  \7U 
JEvery  entry  is  not  a  di^seisin^  but  there  must  also  be  aa 
custer  oj  qfree/wld.  Co*  JMt.  181,a.  Disseisin^  tUecc* 
'  fore,  must  mean  some. way  or  other  of  dispossessing  mmA 
fuming  the  tenant  out  of  his  tenure^  and  usurping  his  pUc* 
i^ud  feudal  relatjoiji,  &c.  Taylor  V8.  Horde^  I  Burr^  107; 
JXsseirin  was  a  complicated  fact,  and  difiered  from  dh* 
po9se$siHg,  The  freeholder  by  disseisin  diflfered  from  m 
possessor  by  wrong*  Ibid  108.  A  disseisin  made  the  dk- 
seisor  tenant  to  every  demandant,  and  freeholder  dejaeto^ 
in  spite  of  the  true  owner.  Ibid  111.  And  hence,  tboug|k 
the  disseisee  might  punish  the  disseisor  for  the  ttet  of  dis^^ 
sessin^  it  being  an  injury  to  his  freehold,  of  which  he  bad 
at  that  time  the  actual  possessioo,  yet  the  disseisee  couid 
not  bring  actions  of  trespass  against  the  disseisor,  for  (ub* 
sequent  injuries  to  tlie  property,  before  he  obtiuned  thn 
possession  of  the  freehold  by  entry;  because  those  subset 
quent  injuries  were  acts  of  a  freeholder  de  facts.  B$tt 
when  he  re-cptered  on  thie  disseisor,  he  was  by  relatiM 
comtidered  as  having  ever  remained  in  possession  of  his 
freehold,  anct  therefore  could  sustain  trespass  against  the 
disseisor.  These  remarks  explain  the  passages  in -i^te/fer^ 
Jilackstone  and  £spinasaey  which  have  been  cited,  and 
pthers  which  may  be  found  in  other  elementary  uvitcrs; 
tbey  relate  to  such  wrongful  ousters  as*^ve  the  wron^ 
doer  a  freehold  de  facto ^  until  defeated  by  entry;  and 
though  the  conseqjuences  of  aciiud  disseisins^  (and  also  of 
actual  abatements  an^  intrusions,)  considered  as  surh  in 
England^  as  Lord  Mansfield  in  Taylor  vs»  Horde^  I  Bur- 
tows^  112,  informs  us,  still  exist;  yet  such  has  been  long 
Hince  the  alterations  of  tenure^  and  of  alienation  of  reai 
property,  that  there  cannot  be  an  actual  disseisin^  abate-» 
ment  or  intrusion;  for  disseisin  by  election  is  very  different 
from  actual  disseisip,  and  thefitehoUhr^  by  disseisin^  difi 
lered  £com  upMssssor  by  wroiig.    Ibid.lOSf  111.    As  tbe 
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1810.  law  bas  long  ceased  to  exist  in  Sngland^  under  whiA 
actual  ibatetnentSt  intrusions  or  disseisins,  coald  take 
place,  so  in  this  state  no  snch  law  tt?er  extsted.  We 
therefore  cannot  be  snbject  to  any  provisions  or  conse<^ 
^encei  which  might  arise  or  result  from  such  law.  What 
then  is  the  situation  of  the  citizens  of  this  state?  When 
a  person  seized  of  land  dies,  as  there  is  no  act  to  be  done  hj 
m  lord,  or  anj  bodj  else,  to  give  seisin  or  inyestituref 
and  as  no  person  by  a  tortious  entry  can*  through  the 
consent  or  connivance  of  a  lord,  er  any  other  person, 
eMain  a  freefioU  de  faeiOy  the  consequence  fullows,  of 
oonrsot  that  the  heir  or  devisee  immediately  becomes  tenant 
•f  the  freehold,  not  only  it  jure  but  defact9.  He  has 
Bot  only  seisin  and  possession  in  kw,  but  in  bet;  for 
whoever  bas  the  right  is  considered  in  law  to  be  in  peases- 
HOD  according  to  his  title,  nntil  there  has  been  a  wrongfol 
yossession  against  him  6)r  twenty  years.  So  is  the  law  as 
to  alienees  of  lands  niider  any  other  mode  of  alienation. 
Hence  it  follows,  that  no  actual  entry  is  requisite  to  ena* 
able  an  heir  or  devisee,  or  any  alienee,  to  punish  a  wrong 
doer  for  injuries  done  to  the  real  estate,  as  the  law  consi- 
ders them  in  actual  possession  according  to  their  title,  and 
as  the  wrong  doer  cannot,  by  his  tortious  act,  acquire  to 
Umself  n  freehold  d$facle.  Hence  also,  whoever  has  title 
■my  detn'se,  and  may  convey  by  bargain  and  sale,  by  lease 
and  release,  &c.  his  lands,  and  is  considered  in  possession 
lor  that  purpose,  although  a  wrong  doer  has  entered  upon 
those  lands,  unless  such  wrong  doer  has  had  adverse  pos- 
session fur  twenty  years,  and  so  far  only  as  Ke  has  had  socik 
adverse  possession.  A  citizen  of  this  state  may  elect  t^ 
consider  himself  out  of  possession,  for  the  purpose  of  bring* 
ing  an  aetion  of  ejectment,  as  in*  Great  Britain,  a  person 
taay  elect  to  consider  himself  disseised  for  the  sake  of  th^ 
remedy,  but  this  doth  not  cause  him  to  be  actwdfy  out  of 
possession.  Wherever  a  person  here  can  bring  ejectment, 
he  can  bring  trespass,  at  his  option.  Nay,  he  cau  bring 
both  at  the  same  time;  for  if  ^  enters  upon  the  land  of  Bf 
takes  possession  of  it,  and  cuts  down  trees,  or  cultivatei 
the  ground,  B  may  bring  trespass  to  recover  damages  fo# 
the  cutting  or  cultivation;  and  he  may  ako  at  tiie  same 
time  prosecute  ejectment  with  a  view  ef  dispoeeeeMng  Aj 
and  after  jud«;ment  in  ejectment  B  may  bring  an  acttoa 
for  mesne  pr^its,  arising  wbnjMnX  to  the  unit  ofPr$9fa$$0^ 
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tinth  is  tonsider^d  to  be  the  law  in  this  stat^.    H^e  plaio-       l^tO. 
tifl'  In  ejectment  may  bring  an  actbn  of  trespass  for  the 
itoesne  profits,  pending  a  writ  of  eD-or.    J2tm.  J^'ect*  42$. 
i)(mfordv8.  BUySy  1«  Mod.  138. 

BvOBAKAK^  h  fleliVin«d  theopinlott  of  the  cdttrt^  1%i 
I20urt  agree  with  the  Coort  below  in  the  opinion  contaittsA 
ill  the  bill  of  exceptions  on  which  this  case  U  brought  tipi. 
' .  The  qnestionf  is^  whether,  ill  an  action  ef  tlrespaas 
brotight  in  the  nam^  of  the  lessor  of  the  pfaintifr  against 
tiie  tenant  ih  possession,  foiT  mesne  profits^  from  the  tiM 
of  the  demise,  it  is  necessary  for  the  plaintiff  t^  prove  aH 
iBfrtry  -or  actitat  possession  in  him  after  the  recovery  in 
tejeotoient? 
-  On  that  question  the  ^nrt  have  no  donfatt 

The  tenant  in  possession'  is  estopped  by  his  eonfessiofi 
<^f  lease*  entry  and  onster,  and  cannot  controvert  either 
the  title  or  possession  of  the  ptaiDttflT;  iyid  it  is  silAcieilt 
for  the  plaintift  4o  produce  the  judgment  alone,  without 
showing  the  writ  of  execution  executedj  or  possession  ac^ 
quired  in  any  other  manner* 

^DGME5t  A^FlRMEn» 


Johnston  vs.  Cope  tl  at^  ixrtr^ 

AppfeAL  from  Sdltmore  County  Court  Aiumpiit  by  ^  ';S2*^^J^ 
the  appellant  against  the  appellees«  on  an  agreement  Ibc  STllriSjnSiirfS^ 
the  sale  of  six  bales  of  linens  called  Flanders  sheetings,  to  v^oS?^?!^ 
be  furnii«hed  and  supplied  by  the  latter  to  the  former,  of  ^is^i^i^^^ 
good  and  mercluntabie  linens,  at  and  for  a  targe  sum«of  jJJ^ti^'t*^!^*^ 
nioocyy  and  for  which  payment  had  been  made.  The  de-  SnS^'JJSS  Jlf 
4^Iaration  stated^  that  although  six  bales  were  afterwards  bric^dJ%''^rdf 
delivered,  yet  they  were  not  good,  sodnd^  merchantable  nnty^thMthi 
linens,  but  on  the  contrary  bad  an<l  unmerchantable,  &c  •pXwiht*  2i  theS 
The  sreneral  issue  was  pleaded:  and  at  the  trial  the  plain*  i«^  he  warranted 

A.fti*  .     1  ,.  •        .^    •  1        .     tbem  to  be  »oaiM>» 

litt  prayed  the  court  to  direct  the  junf^  that  if  thev  shoau  orknewOK-ywere 

^\...-  .  ..  .*.        ,"  iMit  at  the  ume  of 

De  of  npinioo  from  the  testimony,  that  the  merchandize  in  iJf,;'*'^,^!* 
guestion  was  sold  to  the  plaintiff  for  the  full  jpacrchantable  3jj«w^k»w««« 
gtrice,  that  it  implies  a  waitanty  that  the  same  wasi  at  the 
time  of  the  sale,  good,  sound  and  merchantable;  and  that  if  tli^ 
merchandize  in  qtiestioQ  was  unsound,  and  that  unsound- 
ness was  not  obvious  to  the  buyer  at  the  time  of  the  sale, 
in  the  state  in  which  such  goods  are  usually  8oid|  the  plain- 
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1810*  tiff  i$  ^Dtitled  to  recover  or  the  grouDd  of  ^ch  iniplied( 
warranijr;  This  direction  the  court,  [^lehoUani  Ch.  J. 
and  BbUiri^stvorih^  A.  J.j  refused  to  give^  being  of  opinioii 
that  the  liare  circumstance  of  selling  goodd  and  chattels  for 
a  full  price/  ioeii  not  of  itself  raise  a  wahintj,  and  that 
thtf^aeliftr  is  tiot  fe^ponsible  for  the  unsoundtreds  of  siich 
goods  afid  chattels/  tinless  he  warranted  them  to  b^  Sounds 
or  knew  of  their  unsoundneas-  at  the  time  of  sale,  vrt  whtdr 
latter  case  he  would  ht  liable  for  the  frauds  The  plaintiff 
excepted  I  and  the  verdict  and  jirdgment  being  agiintft  fain, 
he  appealed  to  this  courts 

The  cause  was  argued  before  C^HiisB«  Chi  J.  and  Buck- 

JLKAlTi  OaVTT,  and  EARLt^  J^ 

Nisbety  for  the  Appellaiif.  Th^  cfomttion  1a\^  rtiat^  of 
caveat  emptor  is  no^  exploded,  ahd  the  more  reasonabW 
priodpfe  of  the  dvil  law,  ^'tltat  a  faii'  price  implies  a  war* 
rantjr,»^  ha6  been  adoJ)ted.  2  fFood.  Lett.  415,  &  T  Pote. 
pn  Cont  150.  I1ie  plaintiff  is  fiot  hound  to  show  that  thcf 
defendant  knew  of  the  defector  damage  in  the  things  soldf 
for  a  man  ought  to  have  skill  in  the  waj  of  his  busrnesSf 
and  ignorance  ts  considered  as  a  deceit  upon  those  with, 
whom  he  deals.  3  fFoad.  199.  Jkvingsay  vs.  Palsimf 
Skitu  66;  &  Dentsonvi.  Halp/iion,  1  t^eni.  366.  The  coart 
below  grounded  their  opinion  prlncipallj  on  a  case  of 
Parkhiaon  vs.  Ltt^  flUast^  314,  and  the  case  o( Stuart vs, 
irukinsy  1  Doug.  20.  The  first  of  these  cases  wa«  a  sale 
bj  sample,  and  the  commodity  wds  proved  to  be  the  tome 
as  the  sample.  That  is  4  very  difl*erent  case  from  the  one 
before  this  court,  where  the  sale  was  of  linens  in  bales, 
without  opening  them,  and  withoOt  the  exhibitioti  of  a  sam^ 
pie.  The  court  below  go  farther  in  their  decision  than  the 
case  required;  and  so  far  as  they  appear  to  decide  the  case 
before  the  court,  it  is  a  mene  obiter  opinion,  and  that  found- 
ed on  another  obiter  opinion  of  Lonl  Mannjielit\  for  the 
case  Stuart  vs.  WUkins  was  merely  as  to  the  form  of  the 
declaration.  The  common  understanding  of  mankind,  an4 
the  general  usage  of  merchantSt  is  in  favour  of  the  implied 
warranty.  An  instance  has  rarely  occurred  where,  on  a 
sale  of  goods  by  invoice  or  in  bales,  a  concealed  damage 
has  been  discovered,  in  which  the  vendor  has  refused  to 
refund  (he  money,  and  take  back  the  goods,  or  compensate 
for  the  injury  sustained.     Upon  this  principle  substantial 
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justice  19  doDe,  for  the  lops  «riU  ultimately  fall  upon  the       18tO. 
person  who  knew  qf  the  damage,  aiul  fraudidently  packi4 
up  the  goods  as  merchaatable. 

71  p.  Done^i  for  the  Appellees.  The  common  lav 
prioclple  of  fiavpat  emptor  never  has  heap  explpded  as  ta 
the  qv^litjr  of  goods  sold,  but  only  as  to  the  title,  2  Slkm 
Com.  45\\  {an4  QhTX9lign^»  notes.)  That  there  is  |io  id^- 
plied  warn^ity  as  tQ  the  quality,  is  evident  from  3  film 
Com.  1 64r  Pftrkin^Q^  VA'  l^  2  £09(9  3  (4*  IYiUiam$on 
vs,  MlUqn^  Ibid  44Qt  If  a  sound  price  implies  a  vrar-r 
ranty,  why  are  express  warraiities  ever  made,  or  why  ar^ 
actions  of  deceit  ever  Itrought^  The  universal  understand* 
Sng  of  every  man  buyipg  ^nH "  selling  is  against  implied 
warranties.  The  authorities  of  ^  fVoqdt  f^Qi*  415,  3  IVood. 
J^eei.  199f  and  |  Pow.  on  PotitfapiSf  150,  are  the  Incau- . 
tious  dUtQ  of  commentators,  unsnpportec]  hy  the  decision 
in  IXmUon  v$.  Ratphion^  1  VenU  S§6,  and  fim^g^  va. 
JBuUon^  Skin.  66,  on  which  they  prQfeai  tQ  l>e  foundedj 
these  cases  were  on  express  warf^nties,  (|n4  it  was  there- 
foft  |>fO|>erly  decided  that  the  ada^er  nee<)  nnt  be  proved. 


Wu^oN  vs.  Mitchell.  June. 

Appeal  fropi^  Baltimore  Coontr  Ceuri     This  was  an   ^i»««thi  tbe 

"'  rwnrn.  of  a  cmii* 

action  of  slan<hr.  brou^rht  by  Alexander  Mitchell,  the  ap-f»*.""""««>«o* 

'     «    ^        o         ^     ,  »  r   fureigji  country  :o 

pellee.  The  declaration  c^^^tained  four  counts.  After 'J|^*^^^,*^j?J2j;j 
stating  that  the  appellee  had  been,  and  continued  to  be,  aJJ^  ttSTSktlT. 
merchant,  and  commission  merchant,  and  a  faithful  buyer  ?he  ijmiSiS^^S 
and  seller  of  merchandizet  &c.  the  first  count  of  the  de- JaSln^i^L^iiSl 
claratiou     charged  David    ffikqn^  the  appellant,    withSIEJi',    *-»***<»«* 


speaking  the  following  false  aTici  scandalous  words  of  the  toraUb^riux*  Sbe 
appellee,  **that  he  sold  gdqds  and  inervl^andizes  on  com- Sir  UMit*|!^!^ 
mission  for  a  higher  sum  than  he  returi)e<^  f^n  account  ofortheMwamSM 
sales  for;  and  that  he  cheated  his  ^mpfoyer^  ^y  putting  <^  u^^dS^tSmc 
part  of  the  money  for  which  the  goods  sold,^  in  his  (the  voiunta^aiikiii. 
appellee's)  pocket''    Tlte  second  count,  ^ftev  stfttiPg  that  •mm  ikiZ  »ud 

be  wiittm  tlieff^. 
SB,«i4MiOilf  otlien,  Umt  *^AertWM  p  acrUan  mmttntitj  of  Amp^inm  toapk  vhWh  lo  hit  aeHam 
kiMfvrl^dgv  WHS  told  at  Curacoa  Uy  ibe  iftid  A  ML*^  (ihf  piaiiitifro  **ac  m  dotun  ««rr«»t  moaeTt  •**4 
Ihe  aflMavit,  at  offered  ui  evioencv  by  Om  plaintilr.auited  the  same  words  vxeept  thai  ibu  word*  **per 
k^^*  were  added  after  ( he  wtird*  ^x  iiai&ru'^'-^Htld  to  l»e  a  ftitAl  %arlBn«e     ^ 

The  plaiatiir  aaiiiiut  under  thti  met  of  laoo,  eh  U3,  take  a  judipuent  on  a  count  in  bU  duttUiCllA 
tipoD  wmek  be  b«d  fiTw  no  mimtimt  iIui«ttKb  ibieM  ii  a  {rmnl  jti^H^t  ia  bn  fRr«tif 
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16f  0;       ifa«  appellee  iMd  Ib  bit  Imriotss  aforctaid  %M  at  CWveM 
^'^'^^'^^       a  certain  nember  af  boxes  of  soap,  it  being  ]part  of  tbe 
^^^       outward  bound  cargo  of  the  sloop  BeHghi^  for  and  en  w^ 
count  of  a  certain  Murms  M^Causktndf  and  the  said 
JUe^emd^fi  fbr  th«  son  of  five  dollars  and  an  half  for  each 
itoti  and  liad  returned  a  true  and  faithful  account  of  the 
•al^  to  the  teid  JU^Camtbmd^  yet  the  appellant  David,  well 
knowing,  &c.  falsely  spoke  these  word8$  '•*He  (roeamog 
tiie  said  JJexander^)  sold  the  soap,  (meaning  the  aforesaid 
l^oxes  of  soap,)  at  six  dollars  per  box,  but  has  returned  an 
IMCount  tt  udes  to  Ihareua  M^Ceuilmtd^  (meamng  the  said 
Marcus  i^CauaiandJ  only  for  Ato  dollars  and  an  fa^f.^ 
The  iltifd  count  charged  that  tbe  said  Bmd^  on  the  lOiii 
€f  April  1601,  voluntarily  niade  a  oertain  written  papes, 
porporting  tu  be  an  affidwrit^  and  purporting  to  bie  swem 
to  before  a  certain  Q  G  P^  and  caused  certain  Atke  state* 
•«  -ments  of  and  concerning  tbe  said  JiUxendtf^  in  his  b«M- 
liess  aforesaid,  to  be  written,  &c.  in  the  following  Englisb 
words,  viz.  «^And  this  deponent,  (meaning  thereby  the  »aid 
Davidf)  further  deposes  and  declares,  that  in  the  outward 
bound  cargo  of  tbe  sloop  BdigfU^  there «as  a  eerta]n.c[Qan- 
tity  of  Jimtriean  soap,  which  to  his,  ("meaning  the  said  /In- 
wid^Sj)  certain  knowledge,   was  sold  at  Curaeoa  by  tbe 
said  Jllexander  AiUdidi^  (meamng  the  aforesaid  Alexander j} 
mt  six  dollars  current  money  of  the  U.  S*  of  jSmerieai  any 
tiling  in  tbe  account  of  sales,  (meaning  the  aforesaid  ac* 
count  <tf  sales  returned  to  tbe  said  Marau  M^Cau$land^) 
rendered  by  the  said  Alexander  Mtehfil^  (meaning still  the 
•lud  Altxcofkder)  to  tlie  conti-ary  notwithstanding.''    Tbe 
/otir^  count  charged^  that  tbe  said  David^  out  of  his  fur- 
ther malice  and  envy  against  tbe  said  j^/eoromfer  before  bad 
and  conceived,  speaking  of  tbe  said  Alexander  in  his  bnsi* 
ness  aforesaid,   &c.  charged  him  with  the  infamous  and 
hurtful  crime  of  fraud  and  deceit,  and  with  setHng  the 
goods,  &c^  intrusted  to  his  care,  for  more  money  than  he 
returned  in  his  account  of  sales,  and  with  fraudulently  and 
dishonestly  keeping  out  of  the  monies  for  which  the  goods^ 
&c  were  sold,  moce  than  he  was  entitled  to  for  bis  com^ 
mission,  &e.    The  general  issue  was  pleaded. 

1.  The  PiaiBtiflfat  the  triat  offered  to  read  in  evidence 
tbe  testimony  taken  under  a  commission,  issued  at  his  itt* 
atance  out  of  the  county  court,  anddirected  to  Jo9q)h  Fnidke 
and  Henry  Basden^  of  the  Mond  of  Cwtacoa.    At  tbe 
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foot  of  the  foim  of  the  oath,  written ^n  the  comiDhiSioii,  to       lilt, 
be  taken  by  the  comintssioners,  were  written  the  uamea  of' 
the  commissioners,  with  their  seals,  and  also  these  wordft-r- 
«^ worn  tie^re  ua  the  ^Bth  of  Majr  1 80& 

Joseph  fngram^  • 
P.  L.  Briony 
Then  followed  tlie  interw^atoriea  and  answers  of  wit- 
nesses, and  the  wliole  authenticated  by  this  certificate^-i- 
♦^Wc,  the  nndersigned  commissioners,  do  hereby  certifj 
to  the  honourable  the  judges  of  Baltimore  pounty  court, 
that  after  we  Iwd  severally  taken  the  oath  directed  in  sai^i 
commission,  and  administered  tbe  oath  to  Ctcrnmt  Davi$j 
whom  we  appointed  aso  ur  clerk  in  said  commission  direct* 
ed,  that  we  proceeded  to  examine  the  witnesses-  produc- 
«d5  and  we  do  certify,  that  the  annexed  answers  wer* 
vade  to  the  annexed  interrogatories.  As  witness  (Nir 
liands  and  seala  this  28th  day  of  May  1806. 

Joteph  Foulke^  (JL  S.)    . 
Henry  Basdm,  (L.  &/' 
The  defendant's  counsel  objected  to  the  admissibility  ^f 
the  testimony  taken  under  this  commission,  on  the  ground 
-  that  the  commission  did  not  appear  to  have  been  duly  exe« 
cuted.    -But  the  court,  [^Kitholaonf  Ch.  J.and  Holimgi^ 
'  worthy  A.  J. 3  overruled  the  objection,  and  permitted  the 
>  €ommts»ion  and  depositions^o  be  read  in  evidence  to  the 
jui^y^  The  defendant  excepted « 

>  %  The  |»laiRtifi^  in  support  of  the  iaaue  joined  on  the 
•  i/nrd^eoutti  of  his  declaration,  o^red  to  read  in  evidence  an 
'  i^davit,  dated  the  10th  of  April  1801,  and  proved  to  have 
been  made. before  G»  G.  Fregbury^  ooeof  the  justices  of  the 
|»eaoe  for  Mdtimort  county,  by  the  defendant,  {iVHson^) 
.  ^and.  to  have  been  signed  by  WUson.  I'he  only  part  neces- 
•arjr  to  be  stated  is  this,  viz*  ^^And  this  deponent  de^^ 
poses  and  declares,  that  in  the  outward  bound  cargo  of  the 
sloop  DcUgfa^  tliere  was  a  certain  quantity  of  dmeticftn 
soap,  which  to  his  certain  knowledge  was  sold  at  Chtrucoa 
by  the  said  jHescander  MUdteUy  at  six  dollars  per  box^  cur- 
rent money  of  the  U.  S.' oi  America^  any  thing  in  the  ac- 
count of  salea  (rendered  by  the  said  Meander  MHckell  to 
the  contrary  notwithstanding.^'  IHie  drfendant  objected 
to  the  reading  of  this  ptLper  to  the  jurj.  But  the  court, 
{^Niditmon^  €h»  J.  and  JBjUmgnoofihh^  J. 3  oreiml^dtile 
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1810.       olijectioD.    The  defemlant  e^cc^pte^;  and  the  rerdict  aai 
V|^>|^     judgment  being  qgainst  |iini,  he  appealed  to  this  court 

^^''*^"*««  The  cauw  waa  argued  before  Chass,  Ch.  J.  Buphakav^ 

QjkiiTTy  and  £jlrl£,  J« 

Uarper^  for  (he  Appellant.  1,  The  question  under  the 
first  bill  ot  exceptions,  arisen  on  the  ground  that  it  doea 
not  appeal:  t^t  the  commissioners,  named  in  the  commis- 
sion, took  the  oath  required,  before  some  person  legallj 
autl^orised  to  administer  it  The  couft  will  not  presume 
that  tlie  persons,  before  %vhom  the  oath  2|p|)ears  to  have 
been  tak^n,  had  proper  authority.  This  is  not  similar  to 
Brydtn  vs.  faylor^  2  Harr.  8f  Johns.  396,  nor  De  Sohru 
vs.  Terrier,  Jb'ul  191.  In  the  former  case,  the  court  pre- 
sumed that  the  person,  vvho  acted  as  a  justice,  was  suc^, 
because  they  were  bounit  to,  (enow  who  were  the  justices  of 
the  peace,  records  tliereof  being  in  the  court;  but  this  court 
are  qot  bound  to  (mow,  nor  have  t|)ey  the  means  of  know- 
ing, tl^c  officers  of  a  foreign  90ui\tij;  they  can  only 
know  legjally,  by  having  it  certified  tq  tben\  \inder  the  s^al 
of  such  country.  The  court  are  bound  to  notice  ^  fybfjiifi 
seal^  as  in  De  Sohry  vs.  Terrier^  such  seals  bei^g  evideai^ 
of  themi»elves. 

S.  The  second  bill  of  exceptions  rests  npon  a  Tariance 
between  the  ihird  count  in  the  declaration,  and  the  affidf- 
vit  offerefl  to  8upp<H*t  it.  In  that  count  it  is  stated  that 
the  so^p  was  sold  at  six  dollars  for  th^  whol^  quantity;  and 
the  affidavit  stated  it  to  have  been  sold  at  s^s  dollars  ;ttr 
box.  This  is  a  substantial  variance*  But  ev^  if  it  wat^ 
not  it  would  still  be  fatal;  for  where  a  written  instrument' 
is  professed  to  be  set  out,  it  ^lust  bo  done  word  for  word* 

flir^der^  for  the  Appellee.  1,  ^t  objection  to  theexe- 
.  cutiu^.  of  the  commission  offered  in  evidence  in  the  first 
bill  of  e^ceptiont,  has  no  force.  If  this  commission  is 
defectively  e:(ccuted,  there  never  was  ooq  legally  execut- 
ed. Here  the  coi\nty  court  delegated* an  i^i\tharity  to  cer- 
tain persons,  who  certify  that  they  have  performed  vhat 
the  court  directed.  If  this  (s  not  evidence,  then  the  coi^t 
are  not  to  believe  that  th^  comm^sioners  examined  the 
witnesses;  and  they  must  have  otlier  proof  tliat  the  deposi- 
tions of  the  witnesses  were  properly  taken.  In  the  cases 
of  Bryden  vs.  Taylor^  and  Jh  Sobry  vs.  Terrier^  the  ob^ 
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jections  did  not  arise  under  commissions  issued  from  &i       IStOi 
tourt. 

d.  There  must  be  a  cleriqd  mistake  in  the  third  cnaxxU 
iti  the  omission  of  the  words  per  box.  The  objection  in  tlie 
oourt  below  was  not  on  this  ground,  but  becanne  the  affi- 
davit was  not  sdt  out  at  length.  The  great  strictnesr  iit 
setting  out  the  whole  instrumeiit  has  been  greatly  retailed; 
mid  where  the  substantial  words  are  proved,  it  is  now  held 
to  be  sufficient  This  is  the  case  of  a  HbeL  Here  the 
tefer^tice  is  to  the  affidavit,  and  the  defendant  has  notice 
«f  the  w0rds  charged  and  relied  on.  It  is  so  in  a  libels 
where  th^  publicatiofa  is  ri^ferred  to,  and  it  maj  be  known. 

S.  There  being  a  general  verdict  in  this  case,  and  there 
l^Dg  other  counts  in  the  declaration,  which  are  good,  the 
action  can  be  sustained,  and  the  judgment  may  be  entered 
o«  any  one  of  the  good  counts,  under  the  act  of  1 809| 
cA*  153. 

Chase,  Ch.  J.  The  court  could  never  permit  the  plain" 
tiiT  to  take  a  judgment  on  a  count  upon  which  he  liad 
given  no  evidence. 

The  court  concur  with  the  court  betow,  in  the  opinifOi 
^pressed  in  the  first  bill  of  ezceptionsi  but  dissent  from 
that  in  the  second  bill  of  exceptions. 

JUDGMENT  aSVERSED,  AND  PROCEDENDO  AWA&DSD. 


Atres  vs.  Grimes.  Svntu 


ApTEAt  fi*om  Harford  County  Court.  Tteplevin  for  Jt^f^jJ"  ^ 
dave,  brought  by  the  appellant  against  the  appellee.  Thd  ,«;;Tjjf,  \.{f  'jj 
defendant  pleaded  property,  non  cepit  and  limitallonn.  C^^I^J,,'!;  *;J3 
General  replications  and  issues  were  Joined.  The  plain- ,ui^t^/li**inii 
tiff  at  the  trial  proved,  that  the  slave  was  originally  the  KSIricf,?!!  ta? 
jiroperty  o(  Josias  Sladc  Bull,  who,  in  consideration  ofl'.cToMi^^'AiS^ 
^110  paid  by  the  plaintiff,  bargained  and  sold  the  slave  mJl:i"  Z?'*" 


to  the  plaintiff,  by  an  instrument  of  writing  dated  the  I8th  K^^Hrtlrc'"«If2 
of  March  1801,  This  bill  of  sale  the  plaintiff  offered  in  J?!nrriS^?i'*Si 
evidence  to  the  jury.  It  appears  to  have  been  signed  and  ^ww«tj.rti»tmc 
sealed  by  Bidl,  and  acknowledged  by  him  on  the  sameJ^'jl^^^U***^^!} 
day,  before  a  justice  of  the  peace  of  Harford  county.  Tlie  'J;*  hT^luffiS^ 
plaintiff  also  offered  to  prove,  that  this  endorsement  on  it,  *****"** 


Digitized  by, 


.Google 


AyMt 


CASES  IN  THB  COUllT  OF  APPEALS 

IfttO.  *ReccivBd  and  recorded  the  18th  day  of  l^farch  180t,  Id 
Liber  H.  D.  No.  P,  fulio  446,  one  of  the  land  record  bookt 
of  Harford  county  courts  and  estmined  by  ttinfy  Dot* 
eet/k  elk.'*  wa<i  in  the  handwriting  of  a  younj;  man  accns-^ 
tomod  to  write  in  the  clerk's  office  of  ftarford  county,  and 
hot  in  the  handwriting  of  the  clerk  himself.  To  this  evi* 
dence  the  defendant  objected.  And  the  county  court, 
^NichoUon^  Ch.  J.]  refused  to  permit  the  bill  of  sale  to  be  * 
read  in  evidence,  neither  considering  the  endorsement  aa 
evidence  of  its  execution,  nor  of  its  recording.  The  plain - 
lilT  excepted;  and  the  verdict  and  judgment  being  against 
him,  he  appealed  to  this  court. 

The  canse  was  argued  befol*e  CRAsst  Ch.  L  BuciIaxa% 
GAKTr,  and  Eari.R)  h 

Harper^  for  the  Appellant.  The  original  bill  of  tat4V 
executed,  acknowledged,  and  recorded  on  the  same  day^ 
and  the  clerk's  endorsement  thereon  of  its  having  l>een 
admitted  to  recoriK  Were  offered  in  evidence,  and  the  ques- 
tion is.  whether  these  acts  amount  to  proof  of  tlie  execa  • 
lion  of  the  bill  of  sale,  and  of  its  having  been  recorded? 
The  act  of  July  1729,  th.  8,s.  5,  directs^  that  where  thts 
|)roperty  remains  in  the  hands  of  the  seller,  the  bill  of  sale 
must  be  recorded  'trithin  twenty  days*  Here  there  is  no 
evidence,  that  the  property  did  not  remain  in  the  hands  of 
£ttiL  The  act  of  the  parties  raises  a  presumption  that  it 
ivas  such  a  bill  of  sale  which  the  law  cequired  to  be  re- 
corded, unless  the  contrary  is  proved.  The  certificate  of 
t]>e  clerk  is  sufficient  evidence  of  its  having  been  I'ecord- 
ed,  and  it  is  sufficient  evidence  of  the  execution  thereof. 
The  certificate  being  niade  by  a  clerk  in  tlie  office,  the 
court  are  concluded  by  it.  It  is  not  necessary  that  the 
clerk  should  sign  the  certificate  himself  and  if  it  ia  done 
by  a  clerk  in  the  office^  it  is  proof  of  itself  that  it  Was 
done  by  4he  clerk*  If  the  name  of  the  clerk  was  forged* 
then  the  bill  of  sale  should  have  been  proted.  The  cer- 
tificate thus  signed  is  not  conclusive  evldencei  but  it  itt 
prima  facie  evidence  that  the  certificate  is  by  the  clerk,  or 
by  his  authority;  and  to  get  rid  of  it,  it  must  tie  proved  to 
have  been  done  without  authority.  The  laws  recofoive 
deputy  clerks,  which  shows  that  the  clerk  is  not  bound'  to 
perform  the  whole  duties  of  hta  office  himself^  bnt  that  be 
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ttAy  aet  by  depiitj*    The  endorsement  Im^  svfteieil^,        MIO« 
the  sole  <)«iestinn  is,  whether  it  is  proof  of  the  eseoutien 
of  the  bUI  of  sale? 

Winder,  for  the  Appellee*  It  was  not  jifoved  tliat  ijt 
was  the  original  bill  of  sale  that  was  offered  in  evidence^ 
not  that  it  was  necessary  it  should  have  been  recorded*  It 
purports  to  be  a  bill  uf  sale,  but  there  was  no  .proof  th^t 
it  was  one,  and  that  it  was  necessary  to  be  recoraed*  The 
certificate  of  the  clerk  is  evidence  front,  the  seal  of  the 
office,  and  in  no  other  way.  The  act  of  1715^  cL  4T, 
makes  it  necessary  for  the  clerk  to  endorse  the  original 
deeds  for  Iand94  recorded  by  him  in  his  office^  but  the  act 
of  ir29,  cL  6,  does  not  make  it  necessary  for  the  clerk  to 
make  such  endorsements  on  bills  of  sale;  and  there  being 
no  «uch  prevision,  the  certificate  cannot  be  receired,  iin- 
less  under  the  seal  of  the  court  In  the  naiial  mode  of  grant* 
ing  exeroplificationB,  &c.  The  endorsement  being  rejectedt 
aind  not.arbnitted  as  evidence^  it  was  incumbent  on  tli^ 
plaintiff  to  have  proved  the  execution  of  tlie  paper. 

The  Couht  dissented  from  the  opimon  of  the  court  be* 
low.  They  referred  to  ^eimenky  vi*  Orpe^  I  DaugL  $6^ 
and  Peake,  S2, 

JUDGMENT  A^Y£aSED,  ANP  PROGEDE^DO  AWJULDSO* 


Busk  vs*  SowEawiNE,  1uke4* 

Apical  <«)m  Baitimort  County  Com^.  fteplevin  4or  «  ^^^  iT^Jl'^ 
•lave*  Tlie  appellant  was  the  plaintiff  below.  Genecal  is-  S^rSU  "^iSJJ 
aiju»  9^d  iimilaiiofu  were  pleaded.  JJ^  5Kw*tii?Jl! 

,  1.  The  plaintiff  ottered  evidence,  that  JohnBaUey^  being^  A'witii««  b^r. 
in  his  life- time  possessed  of  a  negro  wcHsan  oaroed  ihn-  ^tJ!^^^w. 
nah^  and  being  indebted  to  Iknid  Dtdany^  deceased,  to  £>m  m  ^i^u^ 
ajsoure  the  debt^  on  the  12tfa  of  Afivil  1769eieciited  athhii?«'^rt'teti?«*io 

wx    »  «      .  .  «  •      .1  '**^  tftUi*»  M  well 

mortgage  to  Z/imo/ii/  of  said  negro  slave^  and  other  proper- in  ^ueefinffdcbca 
ty^  which  was  duly  aolcnowledged  and  tecorded^  and  ^^'^^j^^*^^^  J^ 
ofiered  in  evidence.  And  to  prove  that  the  slave  in  con- «!»  «^ffiBfti  pow 
t^oversy  was  a  descendant  from  Hamwh,  the  plaifttiff  offer-  jr*^,;*^'*^;^;; 
^  as  a  witness  to  thatlact,  a  black  woiman  mMGoed  ^^^Ma^^^^^^lii^ 
and  on  the  defendant's  oti^ccting  toiher,  as  mk  if^^mipeitfiX'^'i^'^^^ 
Witness,  Hbe  plainlaff«flered  evidence  thirt  the  wiftness,  vnd'gi^'S^  ^ 
the  late  Bmjtfmin  B/amoker^  a^blaok  istm^f  S€Um9$m 
county^  were  born  of  the  same  parentSi  and  that  the  wit* 
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ness  and  Bminaker  were  always  reputed  to  be  frfee;  and 
iiiat  their  mother  was  abo  reputed  to  be  free,  and  to  be 
descended  of  free  parentage,  and  did  actually  enjoy  free* 
dom.  That  Bannaker  exercised  in  his  life  the  rights  of  a 
free  man  in  holding  real  property,  in  voting  at  elections, 
and  being  allowed  aiid  permitted  to  give  evidence  in  courts 
of  justice  in  cases  in  which  free  white  citizens  were  con- 
cerned; but  it  did  not  appear  that  at  the  limes  liannaker 
was  so  admitted  as  a  witness,  Ji^objections  were  made  to 
his  competency. "  The  Court,  {Mchohorh  Ch.  J.)  deter* 
mined  Mnfa  to  bfe  an  incompetent  witness,  the  plain^' 
tiff  and  defendant  being  fre^  Ivhitt  christian  persons. 
The  (plaintiff  excepted. 

2.  The  plaintiff  then  proved,  (hat  DuJany^  the  mortga- 
gee, above  named,  died  in  the  year  1797,  having  bj  his 
last  will  and  testament  appointed  his  wife  Rebecca  his  exe- 
cutrix, to  whom  letters  testamentary  were  duly  granted 
on  the  25th  of  March  1797,  copies  of  tvhich'will,  d^ted 
the  ISth  of  March   1786|  and   the  letters  testamentary, 
were  offered  in  evidence.     The  plaintiff  then  produced  to 
the  court  Hiliiam  Cooke^  ^squire^  as  a  witness,  and  upon 
examining  him,  he  prot^ed  to  the  court,  that  shortly  after 
the  granting  of  letters  testamentary  to  Rebecca  Dulany^  he 
received  a  power  of  attorney  frotn  her,  authorising  him  to 
act  for  her  in  all  things  relating  to  the  sa^  estate,  as  well 
in  collecting  tiie  debts  due  to  the  testator,  as  in  making 
iale  of  the  real  and  personal  estate  belonging  thereto;  and 
that  he  received  the  power  of  attorney  while  he  resided  at 
JinnapolUi  that  on  his  removal  to  Baltimore  he  supposed 
it  might  have  been  mislaid |  for  that  having  occasion  t6  re- 
fer to  it  not  long  since,  he  had  looked  among  his  papers 
but  could  not  find  it;  that  he  did  not  make  very  strict 
search  for  it,  and  believes  that  it  is  among  his  papers,  be- 
cause all  his  papers  are  kept  under  lock  antl  key,  and  few 
persons  have  access  to  them  except  himself.     The  Courts 
{Nicholson^  Ch.  J.)  determined,  tliat  unless  the  or^nal 
power  of  attorney  was  produced,  or  proved  to  be  lost,  or 
that  the  plaintiff  had  issued  a  tubpma  to  the  ^tneas,  with 
a  duces  tecrnn^  the  plaintiff  could   not  give  any  evidence 
whatever  of  the  power  of  attorney   to  the  jury.     The 
plaintiff  excepted;  and  the  verdict  and  judgment  beii^ 
against  him,  he  appeal^  to  thia  court. 
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lYie  cause  whs  argaed  before  Chase,  Ch*  ?•  BuoHA^A^y        1810; 


Turtle 


pANiTf  and  Eahi^k,  J.  bj 

Harper^  for  the  Appe|l^))t|  and  by 
^(TyJ,  fur  the  Appfi^t^c* 

The  Court  agreed  with  the  pourt  below  in  the  opinlont 
exprei»sed  in  botlt  of  t^e  bills  of  exceptiont^ 

JUDGMENT   AFFIRMED* 


Turner  vs.  Bouchell's  Ex'rs.  and  Jester.  June.' 

Appeal  from  a  decree  of  the  Court  of  Chancery,  dis-  oiiTwiUnciian- 
missing  the. bill  of  complaint.  The  bill  filed  on  the  7th  JTrSeSJhrJrf?, 
p^  March  1797,  by  John  Turner,  and  fi(ich4  his  wife,  stat- JTuT^  %  ,ti 
ed  that  John  Vanaant,  father  qf  Rc^he^^  the  female  com- ^^l!morkw£ 
plainant,  being  seiji^ed  and  possessed  of  siipdry  trsipts  of^l?io^*^*Ute^ 
l^nd  in  fee  simple,  ^nd  possessed  of  the  ii^tefest  and  term  the  iff^^^diMi 
of  year^  unexpired  and  then  to  pome,  of  two  leases  for  80  o&tain  ttoa^  b  • 
years,  of  two  Grist  MiUa^  one  lease  dated  the  181  st  oftt»ntf»cnoii«mi^ 

•^  *^  ^  -T     -r        ..  wbieh   lk*d    been 

mort 

iiT  r 

certa  

amounting  t0jiSl654  13  0  current  money,  aqd  l^eing  li)- ^SiXw^^ed  w 


March    1744,   an<|   the  qther  the  ?6th  of  ^pril    1 7(54^  "^'MRjs*-**  «'«»«• 
and  having  divers  debts  due    tq    hiift   qn    bqnd^,,    ^^*  ieruSfof 'hi*   *** 


debted  to  Ower^Jones^  and  others,  in  the  su^n  qf  ^4681.5'^  JIJ.^^/'jJJ 
I  8  current  money,  on  bonds,  he  did,  on  tl>e  }st  apd  SclJgS*^^^^^ 
pf  Spptember  1766,  execute  to  the  said  Jonc«,  aqd  oUtersJ'^^hkVSiS?^ 
a  mortgage  deed  for  all  the  s^id  real  property,  except  thc^JS^moi^lJJJSP 
parcels  of  leased  lands,  in  order  to  secure  tq  t{)eip,  ^ncinuuietofteefifVuM 
ih^  other  creditors,  the  payment  of  the  ilebti^  so  ^\k(i  ti^  Sue  tol^STl!? 
tfiem  respectiv^ly;  and  he  did  at  the  sarpe  tjmp  assign  iheti^e""  KdeemAbS 
debts  so  due  to  him,  ani)  mortgage  the  said  leasehold  pro-  ^  mcnptt^'^or 
perty  to  the  said  Jones^  and  others,  for  securing  the  debts  ^x.'  "ot  wiin- 
40  due  from  him,  and  did  empower  them  to  collect  the  saiti"~y«<*  t»y  ,  the 
cjebts,  and  apply  Ihe  same  towards  the  discharge  of  thft^J,^^  »»  ^i 
debts  so  due  from  him.  [By  these  mortgages  Fansant  wa^  That  b  b«nr 
to  remain  in  possession  pf  the  lands,  i^c.  and  take  the  pro-  Aud^av^n^  ^m! 
^ts,  &c.  for  five  years,  if  he  performed  the  covenant  there-  Ke°on  the^n^ 
in  mentioned,  by  paying  annually  a  certain  part  of  the  «r^  with  tjj« 
debt;  and  at  the  end  of  five  ^eara,  pr  qpon  failure  to  pay^J^J"  «n«»^'i»' 
&c.  (the  debt  or  any  part  being  unpaid,)  Jones  aqd  others  J^*  ^^^s  •hjjw 
were  to  sell  all  the  lands,  &c,  i»nd  apply  the  proceeds  toJJ^''{J«£jjjgg 

Imt  tnj  adTant»{^  retaltinp  th^rHrfmi  thoold  devolve  oo  the  other  creditors  of  the  teM«t»r,iiBd  tbi 
rif^bt  ufthe  tarp  in,  if  any  shou'd  rrpi^  after  payoMOi  oTihe  it^t**  i^uld  r^u  in  \in  reofcwntatiTeg 
upon  the  princinW  that  h«:  who  aeeepts  a  tiru^  uket  it  for  the  advanuge  wf  the  pertoot  Ibr  whoa  hi 
if  tnitted,  and  not  Ibr  hi»  own. 


^tnitti 
The  eoiivt  of  appeals  ha%iiifr  reveirteil  the  decree  oCthe  eourf  or  ekaoeery,  made  a  itaiemcnt  of  Am 
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pt jm^it  of  the  debts  &t.}  That  Vansani  remaiB^iii 
possession  of  the  real  and  leasehokt  property  so  mortg^^ed^ 
and  enjoyed  the  profits  and  benefits  arising  therefrom  on* 
til  his  death,  which  happened  on  the  Ist  of  March  f  rrs, 
having  duly  made  his  last  will  apd  testament,  and  there* 
by  appointed  his  wife,  and  Siuj/ter  Douchel/^  execator  and 
executrix.  That  the  wife  of  ransant  did  not  take  upon 
herself  the  execution  of  the  will,  but  that  BouchtU  onij 
took  upon  himself  the  execution  thereof,  and  to  him  only 
letters  testamentary  thereon  were  granted.  That  t^e 
debts  so  due  to  Vansani^  and  by  him  assigned  as  aforesaid, 
were  collected  and  applied  to  the  discharge  of  the  debts  so 
due  from  him^  and  that  Vansant  had,  during  his  life-ti^e, 
made  divers  payments  to  Jonegj  and  others,  on  account  o^ 
the  debts  doe  tf3  them,  and  the  other  creditors,  and  that  there 
did  not  rentain  due  to  them,  at  the  time  of  his  death,  moire 
than  about  £\900  ciirrent  money.  That  after  the  death  of 
P^sanff  his  executor,  Pouehell^  obtained  possession  of  the 
goods  and  chattels  which  wer^  of  ransani  at  the  time 
of  his  death,  apd  which  ^ere  not  included  i^  either  of  the 
tfsid  mortgage  deeds,  to  ^he  amount  of  .more  than  jS3£0 
current  money.  That  at  the  time  of  the  death  of  Vansantf 
diverti  persons  were  indebted  to  him  by  bond,  &c.  to  the 
amount  of  at  least  £\OG0  current  money,  over  and  above, 
and  betides  the  debts  so  as  aforesaid  aS'iigned;  al'l  which 
were  or  might  have  been  received  and  collected  by  Boudi* 
dU  and  fur  which  he  ought,  as  executor,  to  be  accountable. 
Tliat  Hauchelf^  after  the  death  or  VansanU  took  into  his 
possession  all  the  bonds,  ^c.  which  migiit  prove  the  debts 
doe  to  VansanU  and  still  has  them,  it  is  believed,  in  his 
possession.  Tfiat  Douchdl  hath  not  yet  rendered  an  ac* 
count  of  his  executorship,  pi  settled  any  final  account 
thereof,  nor  rendered  any  complete  inventory  or  list  of 
debts  due  i6  his  testator,  or  of  money  by  him  received  on 
Hccount  of  the  said  debts.  That  on  the  SOth  of  June  ITTJ, 
there  being  at  that  time  die  suip  of  iSlSOO  still  remaining 
due  to  JontB^  tM  the  other  creditors,  secured  by  thfe  A^^^ 
e{ ta6ripf^^ B&uchell^  the  executor,'  paid  %  said  sum  to 
the  Mid  creditors,  and  took  a  conveyance  to  himself  from 
J(miSf  ^nd  others,  of  the  lands  and  tenements,  fee  simple, 
and  lease-hold,  so  mortgaged  to  them.  That  Bovchell, 
immediately  afler  the  execution  of  the  )}ist  inenttoned  deed, 
took  possession  of  all  the  Iai)^s  and  teneikients^  wit^  the 
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)M)9^y  vM^^  and  i»iher  ipproveipBCDtB  thereep,  which  had  1810; 
beea  so.  mort^ed^  and  hath  helden  the  B^me,  and  taken  *7^^^^ 
tb,e  profit^  ifier^of  ever  since.  Tii^^  th^  mother  of  (h^  &r 
male  complainant  is  dead,  tiitestate,  and  that  she  is  the 
fiole  heir  and  reprfs^fijtaliyc  of  VqnsanU  Her  father,  and  al- 
to of  her  said  mother.  That  she  was  a^  infant  when  shj^ 
intermarried  with  the  other  complainant.  That  the  goods^ 
&c., which  were  of  ynnsfint^  which  came  to  th^  hands  of 
Bouchdl,  and  have  been  receped  bj  him,  together  with  the 
rents  and  profits  which  have  been  received  by  him,  and 
Mrhich  ]have  ^risen  from  JtJie  mortgaged  property  since  it  has 
been  in  the  possession  of  Saucheliy  amounts  to  much  more 
thj^n  the  sum  of  ^1200,  so  as  afor^.aid  due,  with  all  jother 
debts  due  from  Vansant^  paid  )i)y  pougheU^  anji  the  inte- 
rest thereoji  due;  and  therefore,  that  Bauchell  ought  pot^oja* 
\y  to  convey  to  the  complainant^  the  mortgaged  premises, 
but  also  to  account  and  pay  over  to  them  the  balance  which 
inay  be  due  to  them  of  tlie  personal  estate,  for  which  he  is 
accountable  as  executor  of  VanmnU  and  out  of  the  profits  of 
the  lands  and  tenements  so  conveyed  tohim,  after  pa;|^ingtiie 
debts  due  from  the  estate  of  Vansfpii,  including  the  sum 
of  £\^  so  paid  by  Douchdl^  together  with  interest  jthere- 
on.  Thajt  Jqnatkan  Jester  pow  is,  and  for  several  years 
past  has  been,  posseted  of  th^  lands  find  tenements  whjcli 
were  so  as  aforesaid  mortgaged,  by  virtue  of  a  lease  fron> 
Bouchell  to  him,  Jfsler^  subject  to  the  annual  rent  of  £l  IQ 
current  money;  and  that  one  year's  rent  is  now  due,  and 
not  yet  paid,  by  Jester  to  BmchclL  The  objept  of  the  bill 
was  therefore  to  obtain  from  Bouchell,  as  executor  of  Van* 
sanff  an  account  of  his  administration  of  VmsanVs  persn* 
nal  estate,  and  a  paypeht  of  the  balance  which  should  ap- 
pear to  be  due  from  him;  another  objept  was  to  obtain  from 
Bouchell  a  conveyance  to  Bachel,  one  of  the  complainants, 
of  the  said  tracts  of  lapd  and  gin^t-mills,  which  had  been 
mortgaged  by  VansarU  to  Jofies  and  others,  as  t^eforc  stat- 
ed, and  by  them  conveyed  to  Bo%ichell^  on  receiving  from 
bim  the  balance  of  t|)e  mortgage  debt;  and  another  object 
was  to  compel  Jestfr^  to  whom  fiouchell  had  leased  the 
land^,  to  account  with  the  copiplaiqants  fur,  and  pay  them, 
wh%t  rent  is  or  sh^l  be  due  from  him  for  the  lands  sa 
leased.  Bo^ckell  having  died,  a  bill  of  ravivor  i^ras  filed 
against  bis  executory,  Oi)  the  coming  in  of  the  answers  of 
the  pcectttfH^  of  BoufheU^  a  commisision  was  issued|  ifnd 
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testimoDj  taken  under  it.  By  agreement  between  the  par- 
ties, accounts  were  stated  by  the  auditor,  to  which  both  the 
complainant  and  defendant  excepted.  The  cause  was  ar- 
gued by  counsel. 

Hansok,  Chancjellori  (June  1805.)  It  is  to  1^  remark*' 
ed*  that  before  the  equity  of  ^e  case  was^rgued,  accounts 
were  slated  by  pop$ent  f>f  the  parties,  in  order,  as  it  haf 
been  said,  that  from  the  statement  the  chancellor  might  be 
enabled  to  determine  whether  or  not  there  w^s  equity;  that 
is  to  say,  as  he  supposes,  whether  or  not  there  is  any  thing 
due  from  the  defendants  tp  this  complainants.  But  that 
the  complainants  wjsre  er^titled  to  an  account,  without  a 
previous  statement,  could  not^  he  thinks,  be  floubted.  It 
is  not  necessary  to  prove  that  a  map  owes  money,  before 
he  shall  be  obliged  to  render  an  account  of  a  trust  The 
chancellor  is  clearly  of  opinion,  that  BoucheU  should  l)e 
considered  as  the  assignee  of  the  mortgage  given  by  Van- 
sanl  to  his  creditors,  or  of  the  interest,  whatever  it  was, 
which  the  creditors,  who  are  the  grantees  i^  the  deeds  by 
him  executed,  derived  from  the  said  deeds. 

Let  it  be  supposed  that  the  creditors,  n^ortgogees  or  tmv 
ipes,  had  not  conveyed  the  property  to  BoudieU^  and  that 
%  bill  were  Gled  against  tliem  fo)*  ^  redemption,  or  a  si^Ieof 
the  pn»|»erty  under  the  direction  of  this  court,  can  any 
thing  be  more  certain  than  that  the  terms  of  re(|emptioii 
would  be  the  payment  of  whatever  should  remain  due  after 
frcditing  the  payments  made  to  the  creditors,and  the  sums 
received  from  the  debtors  of  Vansant,  contained  in  the  list 
mentioned  in  tlu?  deed,  or  witli  the  whoje  amount  of  the 
^st,  supposing  t)ie  whole  to  be  chargeable  to  them,  with- 
.^ut  proof  of  their  actual  jreceipt?  Can  it,  on  delibera- 
tion, be  conceived^  that  if  the  creditors  and  trustees, . 
nr  mortgagees,  ha4  conveyed  their  interest  to  a  stranger, 
they  would  thereby  place  Famani^s  representatives  in  a 
better  condition  than  they  were  in  before  the  conveyance? 
Certainly  not;  and  the  representatives  could  not  possibly 
be  entitled  to  a  conveyance  of  the  property  until  the  debts, 
for  which  it  was  pledged  or  conveyed,  should  be  fully  dis- 
charged, nor  could  the  representatives  be  entitled  to  any 
part  of  the  money  prising  from  a  sale  under  the  authority 
of  this  court,  until  the  object  for  wfiich  the  deeds  were  exe- 
fiuted  should  be  fully  obtained. 

But  JSoucAc// being  Fan<an/*«  executor,  and  the  creditors, 
trustees  or  mortgagees,  having  conveyed  to  him|  for  the  cORt 
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ftideration  of  J^l 200,  it  is  contended,  that  he  niust  be  coii-  ^  ^^^-^ 
mdered  as  having  obtained  the  conveyance  fo^  the  benefit 
of  VansarU^s  representatives,  he  having,  at  the  time  of  the 
tonvejance,  assets,  after  having  paid  all  Fantonf'*  debts^ 
except  those  due  to  the  creditors  mentioned  in  the  deeds 
of  mortgage,  sufficient  to  make  the  said  purchase. 

If  the  said  creditors  had  due  to  theol  at  that  time  only  ' 
;^1200,  and  it  was  theit-  meaning,  on  the  receipt  of  that 
torn,  to  release  or  restore  the  plctige,  how  Improper  was 
ilmr  conduct,  as  well  as  that  of  Bouchetly^nd  how  little 
interested  could  they  be  in  acting  ad  they  didi^  Surely 
they  ouglit  to  have  coilveyed  the  fee  simple  property  at 
least  to  Van^afU^s  heir,  and  this,  as  honest  intelligent  men, 
it  is  to  be  presumed^  they  would  have  done. 

It  is  impossible  to  avoid  the  remark,  that  t^ansant  died 
in  confinement^  into  which  he  was  thrown  on  account  ot  his 
debts,  and  that  this  was  an  event,  not  at  all   probable^ 
supposing  him  to  have  been  solvent  at  the  time  of  his  death; 
However,  as  the  complainants  ar^  entitled  to,  and  claim, an 
account,  it  is  proper  for  the  chancellor  to  direct  it  to  be 
stated  i—/>ecrccc/,   thai  the  defendants,  as  executors    of 
BoudieUf  account  with  the  complainants^  and  that  the  au- 
ditor  of  this  court  state  the  account,  charging  Bouchelt 
•«  with  i\\^  amount  of  the  inventory,  and  the  amount  of  thei 
sperate  debts  by  hiin  returned^  and  with  all  other  debt9 
or  things  by  him  received,  or  the  value  thereof,  and  all 
debts  legally  proved  to  be  due  to  Vansant,  not  barretl  by 
the  act  of  limitations,  which  might  have  been  receii^edy  and 
which,  from  gross  negligence^  were  not  received.     On  the 
other  side,  the  auditor  is  to  charge  those  (Jcbts  due  from 
Vansant  which  ivere  paid  by  Bouchdt^  tite  debt  or  debts 
4lue  from  r«n»an/ to  BouchelU  the  sum  of  £1200  which  he 
paid  to  the  creditors,  mortgagees,  and  the  sum  which  re- 
mained due  to  them  after  deducting  the  .el^OO,  and  the  a- 
mount  of  the  list  of  debts  to  them  assigned,  excluding  such 
of  the  debt<i,  if  any  there  be,  received  by  Vansanl  or  by 
BouchdL    The  auditor  having  stated  the  account  or  ac- 
counts, is  to  make  his  report  to  the  chancellor,  subject  to 
exceptions,  and  be  done  with  as  to  the  chancellor  shall  seem 
just. 

The  chancellor  thinks  proper  to  remark  on  some  of  the 
authorities  which  have  been  cited.  **An  executor,  purchas- 
ing an  incumbrance^  must  be  supposed  to  purchase  in  or- 
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tStO.  der  to  protect  the  title  for  the  representative  c^  the  test** 
t©r.''  This  is  at  l«ast  the  full  amoiratofone  authority; 
bfut  tie  chancellor  presamea  the  rule  or  positiori  to  be  ctm- 
ilned  to  the  eA^e  of  Ah  execdtdr,  *^wM6  has  aedcts  or  mo- 
ney belodgii^  to  the  estati!;  with  wliich  he  purchases.*^'  tf 
the  executor  had  notliiug  lo  Ih6  hands;  common  sense  must 
Ray,  that  he  is  on  a  footing  with  any  other  purchaser,  who» 
by  purchasing,  places  him&elf  in  the  room  of  the  ttiortgagfie- 
*'An  executor  purchasing  with  his  own  nioney,  and  givmg; 
the  full  value  for  the  mortgaged  land,  sliall  not  liold  it  as 
assets."  The  meanWig  of  this  i^  not  plain.  Suppose  the 
executor  does  liot  give  the  fiilt  value— Arhat  then?  l^e 
chancellor  conceives  thfe  true  rule  to  be,  that  an  executor, 
if  he  has  assets,  is  bound  to  clear  a  mortgage,  aiid  that  if  . 
]\e  purchases  when  he  has  assets,  although  he  may  pretend 
to  purclmse  with  his  own  ihonej',  he  shall  be  considered  as 
'  fiurcliasing  for  the  representiltive,  or  protecting  his  title, 
tliere  being  do  otiter  person  to  parchane  or  protect. 

In  the  preaent  caae  it  4it)pears  ia  the  cIninceHor,  that 
BouchiM^  at  the  time  of  lus  purcluise,  had  not  the  money 
in  his  hands,  or  any  part  thereof. ,  It  appears  too  that  it 
was  the  interest  of  Vansdnt,  and  the  creditors,  when  be 
executed  the  ileeds,  that  tliey  should  have  a  right  to  dis- 
pt>3e  absolutely  of  the  property,  in  case  the  debts  were  not 
paid;  and  that  at  the  time  of  their  conveyance  to  BouchtU. 
neither  party  had  an  idea  of  his  redeeming  a  mortgage  by 
paying  the  balance  of  the  debts,  or  of  his  purchasing  for 
the  benefit  of  Vanaant^s  family.  They  iniglit  entertain  er- 
roneous ideas  of  the  law,  or  of  the  principles  of  this  court; 
but  it  must  ever  be  the  practice  of  this  court  to  examine 
into  the  intention  of  parties;  and  although  that  intention 
may  not  be  conclusive,  it  is  at  least  acircumstance  entitled 
to  some  influence,  when  aided  by  or  coupled  with  other 
circumstances*  Now  the  chancellor  is  satisfied,  that  at 
the  time  of  the  conversance  to  Bouchdt^  the  inteirt  of  tire 
parties  was,  that  he  should  take  in  his  own  rightj  that  nei- 
tlier  of  tliera  theught  they  were  doing  amiss;  that  the  yen- 
dors  thought  they  had  an  absolute  right  of  disposal;  that  at 
executor,  Boucficll  was  in  no  condition  to  purchase;  tliat 
supposing  him.  even  to  have  a  few  hundreds  as  executor,  it 
does  not  follow  that  making  a  purchase  with  5,4,  5,  or  5 
tunes  the  sum,  he  purchased  for  the  heir  In  shorty  BoudidS 
fairly  stands  io  place  of  the  mortgagees. 
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IW  aslant,  stated  by  the  auditor  porsaant  to  the  de«^       1810. 
^ree  of  the  chancellori  made  BqucHM  a  creditor  to  tbe  es- 
tate of  jS94Sr  1  6.    The  complaioants  excepted  to  the  ac- 
count upon  sundry  grounds^  which  were  stated. 

Hanson^  Chancellor,  (December  1805).  It  is  unneces* 
sarj  to  comment  or  decide  on  the  exceptions  one  bj  oqo. 
It  18  impossible  that,  with  the  allowance  of  any  exceptrous 
which  are  eutitied  to  allowance,  a  statement  made  con- 
formably to  the  principles  and  directions  of  the  decree,  can 
make  the  defendants,  who  are  executors  to  Bouchellj  in 
debt  to  the  complainants,  or  the  estate  of  Vansant^  under 
whom  the  complainants  claim—- a  decree  then  against  the 
^  other  defendant,  Jester^  Is  out  of  the  question.  DsoeeeDi 
that  tho  bill  of  the  complainants  be  dismissed,  but  without 
costs.  From  this  decree  the  complainants  appealed  to  thia 
court. 

The  cause  was  argued  at  the  last  term  before  CdASBf  Ch*^ 
3.  Buchanan,  Nicholson,  Gantt,  and  Eaulk,  J. 

Martin  and  JTey,  for  the  Appellants,  raised  four  points 
— «1.  That  the  leasehold  estate,  and  the  personal  property, 
should  be  included  in  the  inventory,  d.  Bouchdi^  being 
executor,  entitled  to  equity  of  redemption,  if  he  bought  in 
he  can  charge  no  more  than  he  gave;  and  he  could  only 
buy  in  as  executor,  and  not  for  his  own  benefit.  3.  That 
when  the  executor  bought  in,  there  was  personal  estate 
sufficient  to  pay  the  incumbrance,  &c.  without  a  sale  of 
the  leasehold  property.  4.  That  the  executor  was  answer- 
able for  all  the  debts  due  to  the  testator,  unless  he  showed 
they  could  not  be  recovered,  &c«  On  the  9tc(md  pointy 
they  cited  ^non.  1  Salk.  155.  fVhdpale  v$.  Cookson^  I 
Fes.  9.  Holt  vs.  HoU,  I  Cha.  Ca.  191.  fllbnbL  191; 
end  Ogle  V9.  Tanker^  (in  the  court  ot  chancery  before  the 
revolution).  And  on  the  fourth  point  f  they  cited  14  Fin. 
M.  tit.  Inventory. 

JohnBon^  (Attorney  General,)  and  Ifinder^  for  the  Ap- 
pellees, cited  2  IbnbL  191,  513,  414;  and  JDarcy  v$.  Hall, 
1  Femon^  49. 

The  female  appellant  having  died  after  the  argument, 
dher  death  was  suggested. 

Cwia  adv.  vtdu 

vot.  xti.  14 
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1II10.  TkE  CoWTf  at  this  tehn,  id  their  opinioQ  ttate^, 

6iit  tk«  d«edt  of  tli6  1st  «ul  dd  of  StoptMtt&r  1766, 
ironi  Paksani  to  /(M<#  and  others,  tro  to  be  eoiwi'^ 
d^red  u  mortgiges^  ot  d^tds  of  troitf  modo  to  socute  Hm 
^^ent  of  money  due  io  certun  ereditors  of  Pimamit 
ilrtt  the  fedeemable  qvsHtj  rocident  to  mortgsges,  or  the 
restfkiog  use,  wss  not  eitragnhhed  or  destroyed  bj  tbe 
poweif  vested  th  the  deed^  to  sell  the  property. 

That  Sauchettj  being  the  execntor  of  Panaantf  tnd  hav- 
ing compoiraded  the  dcAits  doe  on  the  mortgages  or  deedt 
of  trust,  with  thfe  creditors  of  Varinanti  fur  jf  1^00,  a  sutii 
ipuch  below  the  f ahie  of  the  lands  and  premises,  shall  not 
take  any  benefit  of  the  coonrposition  to  hhnself;  but  any  ad- 
Tantage  resulting  therefrom  shall  dfetolve  on  the  other  cre- 
ditors of  the  testator,  and  the  right  to  the  surplus,  if  any 
ilhalt  remain  after  payment  of  the  debts,  shall  vest  in  hi^ 
representatives,  upon  the  principle,  that  he  who  accepts  a 
trust  takes  it  fortiie  benefit  of  the  persons  for  whom  be  is 
trusted,  and  not  \o  benefit  himself.  This  is  established 
on  the  soundest  principles  of  equity^  with  the  view  of  re- 
moving aU  temptation  from  ^e  trustee  to  promote  his  own 
interest  by  Tiolating  his  trust — Deeretd.  that  the  decree  of 
Ao  co<irt  of  chancery  be  rtvined;  also  decreed,  that  tbe 
appellees  do  by  a  good  and  sufficient  deedy  convey  to  ?Wi>* 
fff  the  smrrhFmg  appellant,  the  interest  and  term  of  years 
«oexpired|  and  now  to  comof  of  a  certain  lease  for  80 
jeafS  of  a  certain  Ori$i  MUI,  sitoatOf  &c.  bearing  date 
the  Sisl  of  Marth  f744|  aad  also  the  interest  and  term  of 
years  unoxpiredy  and  now  to  come,  of  another  certain  lease 
for  80  years  of  a  certain  other  GriJl  SSllf  situate,  &e, 
bearing  date  the  26th  of  April  1764.  Also  decreed,  that 
the  app^eea  deHver  to  the  appellant  full  and  peaceable^ 
poesessioii  of  the  interest  and  terms  of  years  onexpiredf 
and  now  to  eeme,  of  and  in  the  said  leases  for  80  yearn  as 
aforesaidy  of  the  said  Qti^i  MUU  henun  before  mentioned 
to  be  jjabted  as  aforesaid.  Also  decreed,  that  the  apf^i- 
lees,  execotors  of  SpmcMl^  do  p^  to  th^  appellant  the 
sum  of  ^1626  16  5,^current  moneyr  the  said  sum  having 
been  ascertained  agreeabty  to  the  account  hereto  annexedi 
and  that  the  appellees  do  also  pay  fo  the  appellant  tho 
costs  which  accrired  in  the  court  of  chancery,  and  in  thit 
court,  and  by  the  appellant  expended  and  paid  is  the  saij 
'  courtSi  amounting  to,  ttc    And  also^  decreed^  that  the 
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$;  fan$mtV9  debt  on  bond  to  fiou^lj  with 

^intere*  to  April  1, 1774  «J»  18^10 

Bj  5  yean  rent  of  the  leased  property  iq  the 

%iSLit  of  Ddatv^re  505    0    0 

Bj  coAmis^n  on  je6#5  Ig  10^  f^MO^e«Qt-  ^  t^  \^ 
Bj  bilance  i^t  V(m9mUU  estate  95    9    01 

'*  ■  '  ■      ' 
^8979    »    «| 

To  balance  dve  VanMii^  estate  }  Apttti 

Bj  this  amount  plid*  to  the  ere^t<ii*8,  '^e.      1!20O   0   9 ' 


)14t  ID  llf 


By  iaterest  (fom  1  April  1775  tp.  S  Sispi; 
1783  ^  19    6^ 


l«i  la  y* 


To  i^nt  of  MiU  ivoperty  ftQ«n  * )  Aprit  17?S 


1659    0    5| 
By  intereat  on  £1144 10  Hi  from  3  Sept 
1783  till  1  January  1784  S2  17    9 


Of  MARYLAND.  JO!f 

chanceltor  make  anil  pass  all  Aeeessary  o^dera  hrc^fiffjktj^'      IKIO. 
tbhi  decree  into  fvll  and  con^)1ete  eStdt* 

The  accoant  referred  to  in  the  decree-  tt  aa  MbWvt 
Dr.    JSHuyt^r  EkudhtU  to  the  est^t^  of  Jqhn  VaMmt;     * 
To  Anioant|>f  Inventory  £995  14  f  ' 

To  Shatlop  '  33    6  8 

To  F^lwntrU  two  9udgmepta  85  10  5 

To  /5wi/«wi»f  debt  S  15  0. 

To  Sperate  debts  |$1  16  Oj 

To  Cish  paid  on  lease     ^  40    0  0 

To  Cash  received  for  negro  and  for  his  hhre      )6p    0  0 
To  Rent  of  the  mill  property  froan  Mareb  1773   <  ' 

tQ  April  1775  Jit  ^5Q  \        IW    0  9 


1681  18    £|       ' 
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18ia  To  rent  of  Mill  proptrtj  from  1 
January  1791,  wheo  Juter^i 
lease  covimeiiced,  uil  Janua* 
ry  1784  450    0    0 

To  interest  on  ^150  from  %  Ja- 
nuary 1782  to  1  January 
1783  9    0    a 

To  interest  oti  £\50  from  1  Ja- 
nuary 1783  to  1  January  1784,    9    0    0 


468  0  a 

1213  18  5i 
By  interest  on  Jtl44  10  lU  from  1  Janua- 
ry 1784  tiU  1  January  1785                           68  13  5 


1282  11    ri 


To  one  year's  rent  of  Mill  from  1  January 

1784  to  1  January  1785  150    0    0 


1152  11     7i 
By  interest  on  balance  to  1  January  1786         67  i  9    1 


1200  10  8^ 
To on^^year's  rent  of  Mill  to  1  January  1786,  and  so  on 
for  eacb,  and  etery  year«  until  the  I  of  January  1789* 
at  4150,  and  afterwards  to  the  1  January  1800,  at  /1 10 
per  annun^  crediting  one  year's  interest  on  the  ba- 
lance doe  at  the  end  of  each  year  down  to  the  1  Janu- 
ary 1800,  leavii^g  a  bi^ance  th^n  due  to 
Vansanes  estate  of  102    8    i 

Tp  interest  therepn  from  X  Jio&uary  1800  to 

1  January  1810  (a).  61    8    4 

To  rent  of  Mill  from  1  January  1800  to  1  Ja- 
nuary 1810,  st^eiict  1100    0    O 
Tp  inter<^t  on  £i\0  from  I  Jan^aiy  1800  to 

1  January  1810  66    0    0 

To  do,  on  do.  from  I  January  1801,  and  so  on 
from  every  succeeding  1  January,  until 
from  1  Jfauuary  1^09,  to  ;  January  1810    297    0    0 

^1626  16    5 


BBCREB    REVERSED,  &C* 

(aS  Thii  account  was  fUted  when  the  eourt  were  about  to  past 
^M  decree  it  tlie  last  Pecembe^  term. 
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Appeal  from  Baltimore  Countj  Court.  This  was  a^l 
action  of  repleviny  brought  bj  the  appellee  against  the  apr 
pellant     The  defendant  below,  by  his  avQwry  iu^ti^e^  the  ^^  ^^^ 

taking  the  goods,  &c.  being  for  one  year's  rent  ip  arrear,  fr«.iiiiir  i»i«W 
amounting  to  5S93  75,  of  fi  lot  of  ground  leased  by  him  tq  ^i"^^*;jp{*;ijj: 
William  Belton.  Three  plea^  were  pleaded  tp  tlie  ayowry  J[^^fj*JJ' j^i 
by  the  plaintift',  the^r«/  and  sceond^  of  thp  statute  ^^^t^^^ry?  iitjo^rtid'tb'tijt 
and  the  third,  in  bar  de  injvrip  muu  prppria',  to  all  which  JSi'juHli^JJd 
ipleas  there  ivpre  replitatioiif,  each  tendering  an  i§sue,  but  JJ^,"^^lifVi 
to  the  replication  to  the  last  ple^  only,  issue  was  joined,  ^'JTcS'mi'^ioirS 
and  upon  that  issue  a  verdict  was  given  for  the  plain tiC!!'Sw?JJ!,«^* 
Molion  by  the  defendant,  thatjudgmentoii  the  yerdjct  be^'  ie  aSt^t^ 
arrested,  because  there  was  no  issue  joined  in  the  pleadings.  m?!U<h!^)<Tai: 
The  court  overruled  the  motion,  and  entered  judgment  o^^    /tlihoHM^n* 

■  -         lit      •i*»     •    '  '    '  ^     •  *»  »R*ut    la    horrov 

the  verdict  for  the  plaintiii^  jw  him  a  sum  ©f 

1.  The  plaintifl'and  defendant  at  the  trial,  admitted  thctt-r^t  i»\  is  ptr 

followine  facts,  viz.    That  Irilliam  Belton  was,  at  the  ««»».»<»  »»<^  »cc"«- 

.  w  ^  ►     T       •  1  '  e<l.  by    iiiurtcaiFe 

time  of  executing  the  mortgage  to  John  Hayes,  legally  and  ^^•^^^""•♦^^^^^''jV 
rightfully  possessed  of  the  |qt  and  premises  hereinafter  JlJ^j^J"^'*^'^^ 
mentioned,  for  the  fesidue  of  thp  terpi  of  99  years  in  the  3^  "J,^'  *l^ 
assignment  from  Mice  l^iUh  apd  John  Smith  to  Timiam  ?e"m"o?ihi''l.SJ 
£elton.  Th^t  a  deed  of  moHgaj^e  from  miHarn  Belton  to  TrlX^  hJ^CS 
nohert  Maxwell,  dated  the  23d  of  June  1801,  was  i\n\jt^''tV47lZ 
executed,  acknowledged  and  rcporded^  for  all  that  moiety  J,'J* '^  dirw?ih*'a 
«f  lot  No.  64,  in  Baltimore  town,  which  h^d  been  assigned  StlK^^id i»u1i 
find  transferred  to  Belton,  by  w^/tccand  John  Smith, oaihtly'uv  iiieSI^*^^ 
30th  of  May  1794      That  the  said  mortgage  deed  was  mli  it'rJ'B^o!!  • 

t     >       ^1  r      '        •         at  *  X     r  r^^^r.^    rent  equivalent  tu 

made  for  the  purpose  of  securing  the  repayment  pf  gSpOO,  nn  im.rwt  of  if 
which  had  been  lent  and  advanced  by  Maxwell  to  Belton,  «««*.  w«tk  |.ii»i- 

•  'I  ^  \fy^  to  B   i«  re- 

on  a  contract,  whereby  Belton  had  agreed  to  ?lJow7k/(/a;-*^J}j^p*^**j- 
icdlnn  interest  at  the  rate  of  eiMecn  per  cent  per  annum  ?^«'»««d»  «»  i«y- 

•     •■^  •*  '  ••■tT    up     IDC    Ptltt^ 

*rht9e  temifl  wre  acr^ded  to  bj*  B,  >w1io  execwed  a  deed  to  T,  and  recHved  from  him  a  leate,  r«»civ« 
Int;  ft  i-eiii  equal  ro  15  per  fepti.fn  pcf  anm>m  o^  the  »um  advHuctd,  P9yabt«i  quartcrh ,  wt^h  u  biivuia* 
tlon  by  T  to  re«4>n%if  the  |)ro|i^rty  nt  «ty  time  wioilH  five  jt-nn,  or.  pnynKtit  t>>  IS  14*  %\\k  fiiro  st^* 
t#iieed,  with  aVI  arrearagt*  ul'rt^t  then  itue.  Jlelf/,  iltut  uik  a  n^ic^tion  of  utniy  ii  U  the  luiendbn  of 
«he  nanfe*  wbielk' kivm  eliitnirteT  t«»  the  transact hni.  irnd  r.o  Ir-HttrVvhst  the  fttrni,  >»hei¥  che  rettl 
tmtn  and  niUtauce  u  a  )oiin  of  mcney  at  mprt  thnn  an  interest  ol  ux  Per  cettfum  iter  annwn^tio  tliilt 
AT  deriee  ean  take  Hoot  of  Iheoet'nr  anelfiiblya^nsi  usury,  lliAfin  'the  inv  :>ii)ptt.ui>  ot  sucV 
<|vestioo«4  (he  oii^nal  inteniHin  of  ihe  |t«rties  must  itfrfp  bi-  cufi*e  at  iiy  mutter  de  liort  the  pardcu- 
Mr  inftronieiKi  of  vHxShf:  Vxecoted  l>et«t<en  them'  That  ii  abotild  be  lilt  to  tb<:  Jvry  to  decide  upon 
the  whole  of  the  rvidenee,  wbeihrr  in  Ae  true  conteniplaiion  of  tht  pariie*,  the  iransa^tion  was  4 
rc^loUe  bfpne,and  apor-Juae  by  the  btber.  or  whether  it  >»-CB«<iil>eofonrablp  to  hide  a  usurious 
Jban.  That  a  i«rp*ilation  te  repay  thi*  priiiciiml  in  iiw'ue>,  ia  imm  n«  cessar)'  to  euiwiitatc  6  touu;  h  it 
cnoucb  if  th«  prqieipal  Hjecvre*'^  and  noiHng  ^dc  put  in  Karard;  and  it  manirK  not  ub«t  Uie  nn* 
iiir«  Mthe  serurity  m,  if  it  is  kufllcifiir.  (f  the  principal  is  sei-nred,  aiui  the  interest  re>erved  i^  mora 
than  tlie  law  allow*,  it  it  \»ur]r.  That  cyeiy  caip  ui  u»ury  must  depetid  on  iu  gwn  eircunutancetj 
^d  the  intention  or  the  partiea,  «beiiit  can  be  e«>tne  at,  and  nottbewoida  us«>d,  mu»t  e<i%eru. 
i:hat  the  leical  tfuustrnotion  of  the  leate  ftruin  1*  10  B,  (no  motter  what  it  uO  o«nn«t  regulate  the  eaNe, 
M  it  was  not  their  intentinii  ihat  B  iiuKht,by  paving  the  principal  at  any  time  Uhxe  the  end  u>  Ui« 
first  qnaner,  tlnehftrRe  hinieU  l^ofi  the  rt&t  a^  %K  t|ic  tUAe  vl  ^b  ptytueJUiftud  that  a&tfitKiail 
1>^  ivUier  tpr  Ihe  joiy.        ■.-.>.'»••" 
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f  U^  CASES  IN  THE  COVHT  OF  APPEALS 

IttOt  «D  the  monej  tbas  afliMeed,  and  that  ihe  payioeiit  oTsidA 
V'  'V  '.  '  Inters  «o  to  bp  allowed,  wag  secured  by  a  proaiissoiy 
j^^  note  from  /ieUon  to  JUaxtoett^  which  note  was  duly  paid  >jr 
^cbtm  to  AJuxwtlL  That  the  {principal  sam  of  3^000,  m» 
advanced  on  the  mortgage,  not  being  paid  at  the  time  ati^ 
pulated  in  the  deed  for  that  purpose,  j^/ooirtt^  urged  Bdlor^ 
fof  repayment  thereof,  and  that  BtUon  applied  to  Jamei 
M^£tHfy,  a  broker  in  the  city  of  Baltimore^  and  reqeeated 
him  to  borrow  a  sum  of  money,  from  3000  to  S500  doibrs, 
on  mortgage  of  the  same  property  before  conveyed  to  Max* 
iveiL  OS  yftW  for  the  purpose  of  repaying  the  money  lent  t4 
him  by  Mpixwdl^  as  j^so  to  supply  other  wants  of  his  ovn» 
and  authorised  the  s^id  broker  to  allow  an  interest  of^* 
/een  jptf  cent  pet  annum,  on  the  money  he  might  be  esa** 
bled  ti^us  to  procure  on  mortgage*  That  M^Evay  applied 
to  Jfaihon  Ty^on^  (the  defendant,)  to  loan  the  sum  of 
SS500  to  BtUotif  for  which  he  should  receive  ap  interest  of 
Jiftecn  per  cent  per  (mntmi,  and  that  the  property  so  con^ 
veyed  t^  Maxwdl  should  be  mortgaged  to  him  to  secure 
the  repayment  thereof*  That  on  tliis  application  bein^* 
made  to  him,  the  defendant  immediately  reptied  that  be 
vas  willing  tp  advance  the  money,  but  w^ld  have  nothing^ 
to  do  with  a  m^tgage,  because  he  considered  it  a  tronWe^ 
some  b\isinesS|  and  gave  At*f!voy  an  immediate  and  poaU 
live  refusal  tp  advance  apy  money  in  that  way;  but  said 
that  be  would  ^ake  an  a^olute  pv^hase  of  the  |y^pertj 
from  Bf4ion  for  the  sum  required^  and  would  rent  the  pro^ 
party  to  Bdton  at  a  rent  equivalent  to  an  interest  oiJ^Um 
per  ant  per  annumi  with  a  conditioa  that  Belton  should, 
have  a  right,  when  he  pleas^,  (as  dtJEvoy  then  under- 
8tood|()  to  purchasp  the  property  for  the  pripcipal  monej 
advanced,  on  paying  pp  the  rf  nt  That  M^Evoy  retvmad 
to;  B^ltoxh  *l^d  informed  him  of  the  terms  on.  which  thede* 
fendant  would  9grtt  to  advance  the  sum  of  SdffOOf  that 
jSafton  thereupop  authorised  M^Stcy  tp  close  the  contrast 
on  the  term*  proposed  by  the  defeedaat,  and  eipresaed  hia- 
vvarro  approbatiop  therepf,  obsenring  at  the  saaae  time  it 
would  be  more  advantageous  to  him  to  ojbtain  the  i9oaej 
in  this  way,  th^  to  let  the  property  remain  oq  mortgage  t4 
Maxwell^  as  he  would  now  only  pay  at  the  rate  of  an  interest 
ofjjfteen  per  eenU'  ipstead  of  Hghtem  per  e^vtt  That  in  pnr* 
suance^  «f  the  agreement  so  made  tbnmgh  AtEvo^^  MMm 
a^thorisad  ^he  defendant  to  apply  the  aum  of  I^^OOOi^ft^ 
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^  the  S^OO,  so  9greti  to  tie  paid  for  tho  purcha^  of  the      1|tf  0!« 
firopertj,  to  tho  pajmontof  ttie  dol>t  mmatning  fkie  on  th6     ^^•^v'mI 
rti^r^gaj^  executed  to  Maxweli^  and  to  receive  from  'MaaS' 
n^l  mk  aaaigQipent  of  the  aiortgage.  .  That  the  defendant 
pilid  the  «Qm  of  S^2000  to  Maxwell^  arid  Mdxvidl  executed 
an  alignment  of  the  mortgage  \o  him^  to  dtle  form  of  law^ 
by  deed  bearing  date  thjB  1st  of  April  160S.     That  the  de^ 
l^sodant  paid  the  restdae  of  th^  siim  of  S3500  i6  BtUon^  and 
JSi//tm  mi  the  tst  of  April  t803»  eieeuted  a  deed  in  dvie 
lopm  «f  law  to  the  defendant,  purporting  to  trdisfer  all  his 
right  and  «k]intj  of  redeirfption  to  (fie  property  mortgaged  tof 
Jllftl:ne!«{/^  tfid  that  the  defendaitft  duty  exedfilted,  acMndw*^ 
ledged,  arid  deliiwired  to  BoUcn;  a  lease  of  the  said  proper'* 
ty,  bearing  dote  the  1st  of  April  IBOS,  reM^ing  t^e  annitat 
re»t  of  %923  over  aod  above  the  annoal  rent  reserved  by  the 
«pigifial  lease  front  SdUh  to  Meltoriy  td  \3%  paid  quarterly  in 
fbureqtncl  payments,  with  a  covenantt  that  Ti/9on^  at  anjr 
time  whhin  live  years^  on  payment  of  the  foil  sum  of 
Sd5IH>,  timber  witht  all  ar^ragea  of  rent  then  due  to  htti 
bj  BekoMf  woald  execnie  a  release  aafd  assigniiteiit  of  alt 
bis  tatereft  and  estate  in  the  p^misetf,  to  BelUm'^-^^ttH 
iease  had  been  dulf  recorded.    That  if  the  dettOAMXti  h'iit 
.  a  \ep\  right  to  make  the  lease  to  Ad/on^' there  was  dh'e  tot 
Kin,  at  the  time  ot  the  distress,  the  sum  of  Sd75«     That 
the  ttortgs^  iaHtt^  wa^  previous  to  tiiaH  oaade  to^  Atux* 
UftlL    The  pialntW,  to  support  the  issae  on  his  parf<  pro^*' 
ed  by  two  witnesses^  who  were  house  eafpetiters,  and  who 
had  examiood  thi^  house  and  lot  metttioaAl  in  the  deed 
firow  BdUoh  to  the  de^daot^  thist  the  same  im«  Worth; 
and  would  selt  for  |[7500f  and  by  twoother  witnesses^  one 
tf  uuister-bullder,  and  the  other  a  bricklayer,  who  had  alscr 
made  the  same  examination,  that  the  house  and  bt  were 
worthy   and  would   sell   for«  06500^  ami   that    the  lo€ 
alone   was  wotth    about  24500.     The   defendant  gave 
in  evidence.  Chat  the  house  and  lot  were  seven  years  ago^ 
v»orthft4500.     The  platntrff  then  prayed  the  court  iv  di- 
rect the  jury,  that  upon  the  statement  offsets  and  evN 
dence^  he  the  plaintiff  was  entitled  to  recover^    Btrt  the 
county  court,  [Nicholson^  Ch.  J*  and  Holinigwortk^  A.  J.} 
refused  to  give  the  direction  as  prayed^  but  did  dh'ect  the 
jury<  that  to  constitute  usury  there  nn^  l>e'  a  letitKng  and 
borrowing  at  a  greater  rate  of  interest  thi^n  six  per  centum 
ftr  amiti?/v    When  these  facte  ocedri  and  are  establish^ 


Digiti 


ized,by  Google 


ilJB  CASES  IN  THE  COtJRt  OF  APPEALS 

1810.  e'(1|  DO  device  or  stratagem  vhatever  can  evad^  the  sta-' 
tute.  If  the  contract  is  in  the  shape  of  a  bondy  Dota, 
fiM^rtgage  or  annuitj,  it  ihatters  not^  the  borrowing*  and 
ieridiojgat  an  illegal  interest  cootaniinate  the  whole  trail* 
sactioni  and  make  it  Toid.  "^Vhere  an  annuity  b  sold,  (be 
mere  circumstance  of  giving  the  privilege  of  redemption 
does  not  of  itself  constitute  usury;  but  in  the  sale  of  an 
annaity,  whether  there  is  or  is  iiot  a  privilege  of  rMempti- 
on,  yet  if  the  original  contract  Was  in  fact  a  borrowing  and 
lemling,  and  the  sale  of  the  annuity  only  a  device  to  avoid 
the  statute,  it  is  nevertheless  usury.  All  the  cases  in  the 
books  refbr  to  the  original  intention  of  the  parties;  and  if 
in  the  case  nowliefore  us,  tiie  jury  should  be  of  opiniop  that 
the  original  transaction  was  a  borrowing  and  lending,  and 
the  deeds^  executed  in  the  particular  form  in  which  they 
appear,  merely  as  a  device  to  evade  the  atiitute,  then  fbe 
contract  is  usurious,  and  the  deeds  void,  /fhe  circam- 
stance  of  there  being  no  covenant  or  bond  by  BtHon  for 
the  repayment  of  the  money  does  not  vary  the  case;  be  had 
already  given  a  pledge  more  than  equivalent  to  the  money 
advanced,  if  the  jury  believe  the  testimony  in  the  case  as 
to  the  value  of  the  property.  7y$on  agreed  to  forbear  in 
making  absolute  his  t{tle  to  the  thing  pledged,  for  fire 
years,  on  condition  of  BeUori^a  paying  ^525  annually,  and 
the  obligation  to  redeem,  though  not  formally  expressed  mi 
the  deed,  is  virtually  in  the  value  of  the  house  and  lot 
The  intention  of  Belton  to  borrow  is  palpable-^it  it  admit- 
ted in  the  case;  that  of  Tyson  to  lend  is  not  admitted;  and 
the  fact  of  hia  intention  to  lend,  and  to  use  this  form  af 
conveyance  as  a  colouring,  must  exist  in  order  to  coiiat»* 
tute  usury.  It  is  a  fact  which  the  court  cannot  infer,  as 
not  being  within  our  province,  but  must  be  found  by  the 
jury;  and  if  they  believe  this  fact,  their  rerdict  must  ba 
for  the  plaintiflT.  The  ;}/am((^  excepted  to  the  fe/usal  of 
the  court  to  give  the  direction  by  him  prayed*  and  the  cfe- 
fendant  excepted  to  the  directon  which  the  court  did  girt. 

S.  The  plaintiflT  then  insisted,  that  the  money  which  the 
defendant  furnished  to  Bcltan  was  on  loan,  and  n6t  as  mo- 
ney furnished  for  the  purchase  of  tlie  lot  of  ground  above 
mentioned.  The  defendant  then  prayed  the  direction  of 
the  court  to  (he  jury,  that  to  constitute  a  loan  it  is  necetf- 
sary  for  the  jury  to  be  convinced  that  it  was  the  agreement 
between  Behon^  and  him  the  defendant,  that  the  principal 
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WIM  &t  kit  events  to  be  repaid  to  him  the  defetMlant  ill  mo^       1810^ 
Hey.     But  thfe  county  court  directed  the  juiy,  that  if  the      ^"Ip^*^ 
Qgreement  between  the  parties  was^  that  Tyaon^M  title  to       m^^^g^ 
the  house  and  lot  should  become  absolute  at  the  end  of  five 
y^rs  unless  the  tnoney  w&s  then  repaid^  ahd  the  original 
agreement  contemplated  an  accommodation  of  money  by 
way  of  loan  by  T^son  to  BeUm  for  that  time,  that  then  the 
method  of  satisfying  Tyion  the  money  originally  advanc- 
ed, did  not  alter  the  nature  of  the  transaction.     The  de^ 
fendant  excepted.     Ftrdut  and  Judgment  for  the  plaintiff^ 
and  the  defendant  appealed  to  this  court. 

The  cause  was  argued  Before  Chasbi  Cb*  J.  BuC^naki 
Gamtt,  and  EAnLBi  J. 

Marimy  Harptt  and  Pufvianet,  for  the  Appellant 
I.  Upon  the  motion  in  airest  of  judgment,  and  irregularity 
in  the  pleadings  in  not  joining  issues  to  the  replications  to 
the  first  and  second  pleas»  atid  there  being  a  verdict  only  up- 
on  the  issue  joined  to  the  replication  to  the  third  plea^  they 
cited  Bac.  M.  tit  Vei^dici,  (M.)  1  Inst.  227^  and  Smith  vi 
Raymondj  1  Bay'a  Caaea^  189i 

8.  Upon  the  question  of  usuty  in  the  bills  of  excqitionsi 
Atj  cited  the  act  of  1704,  cli  69.  Murray  vs.  Harding f 
2  fV.  BOc  Rep.  86^  S.  C.  3  mis,  596.  Lawtey  vs. 
.  jyboper,  3  JJth  278.  Often  vs.  Suasso,  2  .^Ik.  251.  Jrn^ 
ham  ts,  CkiU,  X  Bra.  Ch.  Rtp.  94.  Spurrier  vs.  Mayoss, 
1  Fff.Jr.  529.  S.  Ci  4  Bro.  Ch.  Bep.  28.  Pin.  M.  tit. 
Usury^  (E.)  Bae.  M.  tit.  Usury,  (C.)  Taie  vs.  spellings. 
S  T.  B.  5SU  ^d  Hoyer  vs.  Edwatds^  1  Cwop.  1 15« 

^  ff^inder,  for  the  Appellee.   1.  Upon  Uti^  first  question  \k^ 

*  cited  Bac.  Ahr.  tit.  Verdia.  (M)  (X.)     HiU  vs.  Lewis,  I 

*  SaUi.  153;  and  Rex  vs.  Hayes,  2  Stra.  844,  845. 

^  Upon  the  second  question,  Bac*  Mr.  tit.  Usury,  (C.) 
HedgAorough  vs.  Rosenden,  1  Vent.  254.  Morse  vs.  W?/- 
son,  4  T.  R.  353.  Lowe  vs.  Waller,  2  Doug.  740^  and 
7\imer  vs  Bcuchellet.  aL  (ante  99.^ 

BucHANAMi  J.  I  perfectly  agree  in  opinion,  on  both  of 
the  bills  of  eiceptions,  with  the  judges  before  whom  this 
cause  was  tried  in  the  court  below. 

On  a  question  of  usury  it  is  the  view,  the  intention  of  the 
parties,  which  gives  character  to  the  transaction,  and  no 
matter  what  the  form^  where  the  real  truth  and  substance 
you  uu  15 
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jl^  CASES  IN  THE  COURT  OF  APPEALS 

1810»  i»  » loan  of  tnon^y— a  lending  on  one  wde,  and  a  borrow- 
^^^nr'^  log  on  the  other,  at  more  than  an  interest  of  Hx  per  cmHan 
^^  pei  wmumy  no  shift  or  device  can  take  it  out  of  the  aet  of 
asKsftittly. 

Irt  the  investigation  of  aiich  questions  the  original  inten- 
tion of  the  t>artiea  most  often  be  come  at  by  matter  dt  horn 
tlie  particular  instrument  of  writing  eiecoted  between 
them,  otherwise  th^  act  of  assembly  would  be  a  dead  let- 
ter; and  in  this  case  t  think  the  court  below  did  right  in 
leaving  it  to  the  jury  to  dedde  upon  the  whole  of  the  evi- 
dence, whether  in  the  tfue  contemplation  of  the  parties, 
the  transaction  in  question  was  a  real  sale  by  one,  and  a 
purchase  by  the  other;  or  iifrhfether  it  was  only  colourable 
to  hide  an  usurious  loan;  and  in  directing  them  to  give  a 
verdict  for  the  plaintift  below,  if  they  found  it  to  be  the  in- 
tention of  Tyion  and  Bdlon^  the  one  to  lend,  and  the  other 
to  borrow — the  amount  of  the  rent  reserved  being  equal 
to  an  interest  offtfteenper  centim  per  annum. 

As  to  the  second  ImH  of  exceptions.  A  stipulation  to  re- 
pay the  principal  in  money  is  not  necessary  to  constitute  a 
loan;  it  is  enough  if  the  principal  is  sepured,  and  not  bona 
fide  put  in  hazard;  and  it  matters  not  what  the  nature  of 
the  security  is,  if  it  is  sufiicient  As  if  a  man  borrows  £SQ 
to  pay  £\0  for  interest  for  one  year,  and  pawns  goods  to 
the  lender  of  the  value  of  £100,  on  astipulation  in  writing 
by  the  lender,  to  return  the  goods  on  payment  by  the  bor- 
rower of  JBSO,  with  interest  thereon— this  is  an  usurious 
lending,  though  there  is  no  undertaking  by  the  borrower  to 
repay  the  principal.  So  in  this  case  the  principal  sum  ad- 
vanced by  Tyton  was  secured  by  the  deed  from  BeUon. 
Tlie  true  ground  is,  not  that  there  must  be  a  stipulation  to 
repay  the  principal  at  all  events  in  money,  but  that  it  must 
in  some  way  be  9eeured^  as  distinguished  from  being  put  in 
hazard;  but  whether  it  is  secured  by  pawn  or  pledge,  or  a 
conveyance  of  land,  or  is  by  agreement  to  be  returned  in 
lands,  goo<!s  or  money,  is  not  material.  If  the  principal 
is  secured,  and  the  interest  reserved  is  more  than  tlie  law 
allows,  it  is  usury. 

The  position  contended  for,  *^that  whenever  it  is  in  tbf 
power  of  a  borrower  of  money  to  pay  the  principal  within 
a  lipiited  time  without  interest,  it  is  not  usury,"  I  con- 
ceive has  no  bearing  upon  this  case;  but  is  only  applicablt 
to  cases  in  which  the  increased  sum  is  stipulated  fof 
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nominBe  pmsSf  and  there  is  no  immediate  rfeseirvafion  of  1610% 
interest)  as  in  the  case  of  a  man  lending  J^^O,  to  receive 
£40  at  the  end  of  two  years,  or  onlj  £20  if  paid  at  the 
end  of  one  year,  in  which  th^  payment  of  the .  smi^ller  or 
larger  hom  is  intentionally  and  expressly  by  the  pontract 
placed  at  the  option  of  the  borrower. 

Every  case  of  usury  must  depend  on  its  own  circum- 
stances,  and  the  intention  of  the  parties,  when  it  can  be 
come  at,  and  not  the  words  used,  must  govern.  [The 
judge  here  stated  t|ie  facts,  and  then  continued.] 

The  intention  to  negotiate  a  loan  has  been  found  by  the 
jury,  whose  province  it  was  to  inquire  into  the  meaning  of 
the  parties;  and  so  far  from  the  rent  beitig  reserved 
nomine  pmx^  or  its  appearing  to  have  been  the  intention 
of'  the  parties  that  Belion  might  discharge  himself  of  all 
rent  J>y  payment  of  the  principal  before  any  rent  had  ac- 
crued, that  is,  before  the  end  of  the  first  quarter,  it  seems 
clearly  to  have  been  their  understanding  and  intention 
that  he  should  not;  for  the  stipulatioir  in  t)ie  lease  is  to  re«' 
convey  on  payment  of  the  principal,  together  with  all  ar-' 
rearagos  of  rent,  which  shows  that  they  contemplated  an 
accrual  of  rent,  and  that  the  money  was  not  to  be  paid 
before  such  accrual. 

No  matter,  therefor^i  what  the  strict  \pp\  constnictioti 
of  the  lease  from  7)/9on  to  Jielton  is,  that  c^not  regulate 
the  case,  if  it  was  not  the  intention  of  the  |)artie9,  that 
Belion  might,  by  paying  the  principal  ale  any  i^me  before, 
the  eipiration  pf  the  first  quarter,  discharge  hHnse'lf  from 
the  rent  up  to  the  time  of  such  payment;  and  that  inten- 
tion was  matter  for  the  jury. 

With  respect  to  the  matter  in  arrest  of  judgment— The 
not  joining  issue  on  the  first  and  second  replications  wka 
healed  after  verdict,  and  the  motion  properly  oyerruled* 

Gaktt  and  Eajile,  J.  concunred. 

Chask,  Ch.  J.  As  I  differ  from  my  brethren  of  the  court, 
I  am  induced,  from  respect  for  their  opinion,  tp,  communi- 
cate the  reasons  which  impelled  me  to  dissent  from  their 
judgment. 

I  concur  ii^  opinion  genetally,  that  every  case  of  usury 
must  be  decided  on  its  own  circumsta^uces. 

To  make  a  contract  usurious  there  must  be  a  loan  of 
mbneyi^  wares,  merchaadize^  or  other  commodity;,  to  be 
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1810.  yiid  or  restored  to  the  lender  at  a  higher  rate  of  interest 
than  the  act  of  assembl  j  allows.  To  constitute  usury  it  U 
essential  that  the  thing  lent  is  to  be  restored. 

In  this  case  it  was  a  conditional  self  of  land  an^  houses. 
A  power  was  given  to  the  vendor  to  avoid  the  sal^,  by  the 
payment  of  the  consideration  monej  at  any  tti^e  within 
five  years.  A  lease  was  m%de  of  the  sapie  property  by  the 
vendee  to  tlie  vendor,  refcrvipg  a  sum  of  mopey  equal  tq 
fifittn  per  centum  on  the  sum  (or  which  the  property  wa9 
sold.  The  rent  ^^s  payable  quarterly.  It  was  optional 
in  the  vendor  to  return,  the  n(ipney  or  not;  and  it  he  had 
returned  it  within  three  months,  he  would  have  defeated 
ihe  sale,  and  ei^eropted  himself  frpm  th^  payment  o(  inte- 
rest, pr  making  ai^y  remuneration;  so  that,  whether  thsi 
money  was  to  be  returned  or  not«  depended  on  the  vei(idor, 
Sknd  on  his  opinion  whether  it  woul4  ^  nM>st  for  his  berie- 
fit  to  avoi.d  the  ^a^e  or  note;  \t  depended  on  the  vendor 
whether  any  i^ent  was  to  be  p^id.  T^e  ipequality  of  price 
merely  as  su^h,  canpot  render  the  contract  or  sale  vsuri* 
Qns»  The  purcliase  was  coptingent,  and  defe^a^ible  by 
tlie  vendor.  The  money  was  not  to  be  repaid  certainly, 
and  at  f\\  events,  nor  was  any  rept  or  interest  to  be  cer- 
tainly paid.  These  ingredients  are  inc^ispensahly  neces- 
a^^y  to  constitute  usury. 

It  is  the  exclusive  province  of  the  jury  to  find  facts;  anA 
it  belongs  to  the  court  ei^lusively  to  decide  th^  law  aris- 
fpg  on  the  fact^  found.  I^  is  necessary  for  the  adminis- 
tration of  justice,  that  the  boundaries  between  the  jur^g. 
4i9tion  of  tlie  fourt,  apd  the  province  of  the  jury,  should 
be  fixed.  It  appertains  io  the  court  to  determine  on  the 
If  gal  spflBc\ency  of  eyi^epfc  to  prove  a  fact  in  Issue.  As 
fpr  instance,  \n  an  action  of  trover  and  conversion,  con- 
version is  the  material  fact  to  be  found  by  the  jury.  Proof 
^  a  demand  and  refusal  is  evidence  legally  sufficient  on 
which  the  jury  may  find  ronversion.  To  ccmstitute  a  ^-a- 
lid  feoffiuept,  liyery  is  indispensably  necessary.  The  prqof 
of  a  deed  of  feofiment,  and  possession  under  it  for  a  length 
of  time,  is  legally  sufficient  for  the  jury  to  find  livery. 
But  proof  of  a  demand  would  not  authorise  the  jury  to  find 
the  fact  of  conversion,  ^o  the  proof  of  a  deed  of  feoffment 
would  not  authorise  the  ^ury  to  infer  livery,  and  find  vi^ 
feoffment,  because  the  evidence  is  not  legally  sufficiept. 
These  are  adduced  a|  familiar  instances,  and  of  frequeft 
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occurrenci^t  tp  elucidate  the  subject.  A  lending  ia  one  oF  1910. 
tbe  ingredients  tp  consUtute  u^vrj^  and  the  jury  mu^i  find 
that  fact,  and  that  fapt  cannot  \^  found  without  evidence 
legally  s^cient  to  find  it.  Tb«  facty  stated,  n^ative  ^ 
lending.  T^ton^  when  applied  to,  refused  to  lend  inoney  on 
mortgage,'  but  m^  ^^  would  purchase  the  property,  and 
gi?e  <i  iea|e  of  it  pn  a  rent  equivalent  to  the  interest,  at 
the  r^te  ofjifiem  per  cmtum  pn  thf  purchase  n^oney.  If  a 
hpnaJuU  transaction,  and  there  appear3  no  evicjence  in  the 
^ase  tp  imp^cb  it,  the  inequality  of  price  cannot  conti^mi- 
i^te  it;  if  it  would,  many  of  the  purcha?^  in  and  about 
figUimQr.e  woui4  be  rendered  SMspicious.  The  rent  to  be 
paid  bejng  fif^,  a  certain  per  centum^  with  reference  to 
the  pupch^e  n|o(|ey,  capiff^t  pollute  it  8oine  of  the  wit-r 
loesses  prove  the  property  ^rprth  87^^00,  others  £6^00,  and 
>  others  84500.  T^?  ^t^ffiip  apiount  pf  these  sums,  di- 
"Vidcd  {)j  three,  will  leave  th^  sum  of  S6l66|  tbf  price  at 
^hich  the  property  may  be  fajrly  estimated,  which  ^mt  at 
tjfne  per  antum^  would  pfodi^ce  8551.  Ten  per  cent,  in 
the  lowest  rate  at  whjch  thp  ren^  of  houses  and  lots  is  fixed, 
^bere  must  be  ^me  evidence  to  prove  the  fact  of  lendin;, 
and  that  what  w%s  done  was  i^  me;-^  d^^ice  to  colour  and 
disguise  the  transaction,  which  in  itself  was  usurious. 
There  is  qo  evidence  stated,  legally  sufficient,  ffom  whence 
the  jury  could  infer  a  lending,  and  that  tlic  several  con- 
veyances were  f^olourable,  and  devised  to  conceal  a  con* 
tract  which  was  nsurious.  The  jury  cannot  arbitrarily 
find  facts,  but  there  must  jie  evidence  in  (he  case  legally 
sufficient  to  warrant  the  deductions  and  finding  of  the  jury. 
For  these  reasons  I  am  of  opinion  that  the  judgment  ipf 
tbe  court  below  ought  to  be  reversed. 

JUDGMflNT  AFFIRMED. 


Uenperson'q  Less^p  vs.  Parker.  Pkc.  (K.  8.) 


Appeal  from  f^'brcw/er  County  Court.     Ejectment  for  -^ilt"  5't!'*' i'JiS 

'  of  lurvfV, 
,  vlijch    thi 

pellat^t,)  offered  in  evidence  an  original  patent,  granted  oii  d;iJ^*'?f  t 
the  3d  of  February  ^80(,  to  the  lessor  of  the  plaintiff,  forl^^^^ 


'  tiMr  timo 
•urvef 


irnifit  of  i(  trustor  land  iwwed  aftfr\ht  tin»c  of  thedembe  laid  in  «  declar;itimi  iu  fjt^tmmt 
lur  the  Mrae  tend,  and  i;/>#r  tbe  aHiC  Wat  |>rou^t,  renting  ih«  dnfeot'ihe- centficrtte  uf  ^urvvr  m 
toe  prior  to  the  tim«  <rt*  (jri^ifruiiif  th«  »ai(,  it  was  lield,  thut  the  grant  was  not  «u2iucni  Wi4eM  i^r 
tale,  i^Miout  prwdMeiiis  tli«  •eriificaie  ol  lanrtr)  upou  « |i«€b  the  staa;  U«u«rd»  "''  ^ 
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the  land  for  which  the  action  y^as  brought.  The  patent 
recites,  that  Hender^on^  oii  the  15th  of  April  1799^  ob- 
tained  out  of  the  land  office  for  the  Eastern  Shore^  a 
special  warrant  to  resurvey  a  tract  of  land  called  Pig  Pen^ 
originally  on  the  I6th  of  July  1750,  granted  to  Bobett 
Davis  for  50  acres;  that  in  pursuance  of  the  warrant  a  re- 
survey  had  been  iDadf,  and  a  certificate  returned  to  the 
land  office,  bearing  date  on  the  15th  of  FetN-uary  1800, 
and  that  he  had  paid  to  the  treasurer  the  sum  of  i^d  17  9, 
bfiing  the  full  composition  due.  The  plaintiff  also  pro* 
duced  a  witness  to  prove  th^  payment  of  the  com  position 
moneji  for  the  land  mentioned  \x\  the  patent,  in  April 
18C0.  The  defendant  objected  both  to  the  patent  and 
parol  evidence,  as  inadmissible  and  incompetent,  becnuse 
the  patent  was  issued  and  obtained  after  tlie  demise  laid 
in  the  declaration,  and  after  the  action  was  commenced, 
and  during  its  pendency*  Tlie  court,  [^Polk,  Ch.  J.  and 
Jiobins^  A.  J.]  sustained  the  objection,  being  of  o|^nion 
that  the  evidence  was  inadmissible  and  illegi^l,  without  the 
j)roduction  of  the  certificate  upon  which  the  patent  issued. 
The  plaintiff  excepted;  and  the  verdict  and  judgment  be« 
iDg  against  him,  he  appealed  to  this  court. 

The  cause  was  argu^id  before  Buchavan,  Nicholsok, 
and  Eaule,  J. 

«/.  Bayly  Qnd  IPTultington^  for  the  Appellant. 

Marlirij  fTilson  and  JV.  B.  Ihartinj  for  the  Appellee, 
ciied  Beaker's  L.  E.  £7,  28.  Spalding^ s  Lessee  vs.  JReeder, 
1  Ilarr,  fy  ih'Heru  187.  HatVs  Lessee  vs.  Polk^  lb.  S63j 
and  Savory^s  ^essce  vs.  ff'hayhnd^  lb.  2Q6(a.J 

JUDGMENT  AFFIRMED. 

faj  In  this  last  case  the  action  was  brought  to  April  term  1753, 
at  which  term  tl>e  defendant  appeared,  and  on  the  l^th  of  Septem- 
ber 1753  he  filed  his  plea. 
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Dale  vs,  FASteTr's  Lessee.  ^    IS^O. 

•  D*o.  (E.S.) 

Appeal  from  TPorcester  County  Court     Ejectment  for  &      v^^'v-o 
tract  of  land  called  The  Conclusion  af  AforeAws.?, otherwise         ^ 
called,  &c.     The  defendant,  (the  now  appellant,)  took  de-       '***" 
fence  on  the  plots  in  the  cause  for  a  tract  called  Red  Land.    A>»ni.  «»««•- 

1.  At  the  trial  the  plaintiff  offered  evidence  to  proYep<rr«in«fc  ««!"»?- 
the  first  botindary  of  Thb  Conclusion  of  Morehuss  to  be  at  J^j;";!^^^ J^^^ 
Gj  as  located  by  him  on  tl^e  plots.  And  in  order  to  prove  Jj^***^;*  X^* 
title  to  tlie  lands  mentioned  in  the  declaration,  read  in  evi-  j;,^*^^S'd"iJ5re 
dence  a  warrant  of  resurvey,  obtained  on  the  5th  if  May  2,'i^to'ii  rIS 
1747,  by  Archibald  Dale,  to  resurvey  a  tract  6f  land  |3Jir.iiff|i;?«n^ 
called  Morehuss^  stated  to  have  been  granted  to  James  Thl^t^d^cuil 
Round  on  the  Id^i  of  December  1683,  for  200  acres,  the  obligor  iu\k« 
Also  a  cettificate  of  resurvey  made  in  pursuance  of  that  >»  1743  a  tnrc 
vrarrant,  dated   the  4th  of  November  1747,  of  a  parcel  01  wm  rwm  d  n.  a 

'  "^  D#  who   m    17A5 

land  called  The  Conclusion  of  Morehuss^  "beginning  at  »2"ST*  *  '^il'* 
marked  red  oak,  fir^t  boundarv  of  the  aforesaid  Morehuss^  conivtt  •ud  d»^ 

'  "  taiice>  to  S  D    lit 

and  from  thence  S  E  by  S  260  prtles,"  &c.  containing  S59  ^^"^,^*'^''^ 
acres.  Also  a  patent  thereon  granted  to  ^rdubald  Dale^^^^\^^'^};^^^^^ 
on  theSlst  of  March  1748.  Also  a  deed  from  vJrc/ii^r^W ; VA' JuIiPuL! 
Dale  to  SHtnuel  Dale,  dated  the  19th  of  May  1756,  for  S[.,«,V![';;i  /;,•; 
2S6  acres,  part  of  ne  Conclusion  of  Aloreliuss,  beginning  i,*'iVe  6r*t  ^^ 
Ihesame  *^at  a  red  oak,  the  first  bounder  of  the  ori<i^inal  »!iru.t«i 'L  ihH* 
tract,  and  from  thence,'' &c.  Also  a  deed  tvtnrti  Samuel  ^^\ud  s/wii^i 
Dale  to  James  Fasseti,  dated  the  I6th  of  March  1768,  for  i^.  iM^t^cimruc 
the  same  236  acres,  and  described  as  in  the  deed  fronHn*'  c«iud  c 
•Sreldbald  Dale  to  Samuel  Dale,  and  also  for  a  tract  of'*<>n'»*"i'o*"»»  i» 
land  called  Chesnut  Levell.  containing  46  acres:  also  a  i^'^**^^* ••"«<(>*: 
deed  from  Jlrchibald  Dak  to  John  Date^  dated  the  2d  of"***'  •'!  *(»*^  »^»»«* 

'  uM.-attfd     by     the 

August  1757*  for  150  acres,  part  of  a  tract  of  land  called  !";;""?  ""  J.K 
Bed  Ijxnd.     The  defendant  then  read  in  evidence  a  patent  1'!!!!^"*'*    "'    ^' 

1  J  can       po«<«ektiou 

granted  io  James  Round  tm  the  10th  of  May  1685,  for  a  S^fci.w,''"  mJ: 
tract  »f  land  called  Red  Land,  containin-  500  acres.  X'lrSlw'JS; 
Also  a  patent  granted  to  John  Dale,  senior,  and  Jolm  Dale.Tut^'u'i^^.SV. 
junior,  on  the  Ist  of  June  17J1,  for  a  tract  called  Red'ttJa&!^''''^^,i 
Zand  Enlarged,  containing  530  acres,  being  a  resurvey  bc'%»r.ai''he5 

'  and  clMiJiM-d  tiie 
laud  in  dtapyle  undrr  A  D,  fi-om  wlir.m  the  conreyancwi  were  made  in  l«A6  lo  »  i), 
and  in  17^  t«i  J  I>,  ibfit  therf  b  cnm|M'U*nt  lep^ii  prooi'to  faH«f\- ihe  itiry  Uutl  .\  D,  Mt  ilur  fimt'ot' 
mnkifij^  tbf  ronrejAQfro  to  S  D.  hu!  tt  i?»od  rmiI  utrffiriciii  »r>pl  title  totli-  trncl*  of  land  catit-d  C  mul 
/r,  and  ihjii  the  jury  taNy  and  mij^lit  to  \,r*  *ufue  a  dtrd  «H'  deviMj  lo  A  D  for  tlieriaMit,or  that  lie  buld 
tlK  »*m«?  b»dt«»renl  frwm  tli«  i  erMiu  hann^  the  Wp^l  ri)rht  ami  title  ihertfio. 

The  court  rt-fus-d  to  direct  the  jarv,  I  but  it'  J  U  wyiin  potsrtcit.n  o  thai  mrt  of  J?,  (fur  wbie^  the 
del^fndant  t«ok  defi-nvey;  uiid«  r  A  l>,  whf  n  a  WMrmiit  to  r»-Ntir»  t  jr  /?  wa«  frn»nt<»d  to  J  D  mid  K  D,  nt>tl 
located  bf  ih'io.QiKl  for  wbu-h  they  •itiaintnl  u  ;o»«»* »»  IWlf  aiid  the  Mid  |fOMt^«ioii  hai  betni  rmi- 
la<-hrtran«lmlt^d  from  /  f>  lo  the  den-iid]int,iUe)r  «ughi  to  |M\Muiue  a  deed  lor  Umj  uid  laud  froia 
A  D  to  J  n^  prior  to  tbr  det^l  from  \  D  to  S  D. 

Thi»?e  btjjiif  110  eoMi|H*(«»tt  lej?;*!  rt ideot^  to  peore,  that  vmm  n  dispute  bctwirn  S  D  and  J  D,  a- 
Dout  tbtir  hu««.  th«*y  referred  ttif  «a)i.e  to  arbiirauon.  and  a  rinu  wa^^ettled  bH«veen  them*  t*ie  couit 
tefued  to  dM-vet  iLejory  Uwl  S  D,audftU  ciauuio^  UMd«a:blti»,Mrv  voaoiuded  by  ao  aiireemeai  i« 
i^bitiatai  ^ 
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1810.       of  Red  Zand.    The  plaintUf  then  offered  witiielse^  til 
prate  tb  the  jury,  that  all  the  land  ccmtthied  witUu 
the   following  liinlu,    beginning  at  red  E  on  the  plota^ 
thehce  if^ith  thie  green  streak  to  red  C,  then  to  Wiie  figiire 
«,  thence  loblabk  C,  thence  to  small  letter  n,  thence  km 
black  ti  thence  to  red  X,  red  K  and  black  B,  and  from 
thence  to  red  E«  designated  on  the  plots,  was  unihclosci  ' 
woodland,  and  includes  the  land  in  dispute*     He  also  of- 
fered wittiesses  to  prove,  that  all  that  part  of  The  Coneltui- 
en  of  Morehuss^  In  the  deed  from  iSanvuel  tktle  to  J(unt9 
AwfW,  the  lessor  of  the  plaintiff^  as  located  on  the  plots 
by  the  plaintiff,  was  ih  possession  of  Archibald  Dak^  Sa^ 
mud  Dak  itid  James  Fassett,  for  60  years  and  upwards; 
thdt  John    DaJe^   inspector,  was  the  sob  of  Archibald 
Dale,   an^   that  Jotm   Dale,    Inspector,    tvas  originally 
put    into  the   possession    of   Ihd  Land  by  his    father, 
Archibald  DaJe\  and   that  the  said  John  Dbk  held  the 
l^ossession  of  the  said  laud  under  his  father,  Arcldhald 
Dai€\  and  by  his  permission.    That  the  lessor  of  the  plain- 
tiff hitd  claimed  the  land  in  dispute,  and  fdrewailied  the 
defendant  from  cuttitig  the  timber.     That  aliout  the  year 
179r,  the  lessor  of  the  plaintiff  had  the  land  in  dispute  sur* 
veyed  and  run,  according  to  courses  and  distances  of  the 
deed  froth  Samuel  Dale  to  him;  that  the  pig  pen,  as  locat- 
ed Oh  the  ^lots  at  figure  3,  was  put  there  hjMUchdl  Gray^ 
%vho  obtained  permission  for  that  purpose  from  the  lessor  of 
the  plaintiff  atid  the  defendant.     The  defendant  also  offer- 
ed witnesses  to  prove,  tliat  part  of  Red  Land,  for  which  he 
)ms  taken  defence*  was  in  the  possession  of  John  J9al^,  ja* 
Dior,  (inspector,)  under  whom  the  defendant  claims,  Jotiah 
Dale*  his  son,  and  the  defendant  the  son  of  Josiah  Dde^ 
for  60  years  and  upwaixis.     He  also  read  in  eritience  the 
will  of  7o/m    Dale,    dated   the  ISth  ef  December   IfSH 
whereby  he  devised  to  his  son  Joaiafi  Dale,  in  fee  aimple» 
*^the  manor  plantation  whereon  I  now  live^  with  the  im- 
provements and  appurtenances  thereto  belongingi  that  if 
to  say,  be<;inning  at  the  bounder  of  Red  Land,  which  is  die 
fir^t  bounder  of  (he  land  called  Second  Addition,  so  fiir  as  to 
come  in  range  with  the  home  line  of  my  tract  called  Wdtk 
TVact,  and  from  thence  running  the  reverse  of  the  home 
line  of  fTe/aA  Truci  to  the  first  bounder  of  Wehh  Trad, ' 
and  from  thence,  by  and  with  the  several  lines  of  Second 
Addition  J  to  tlie  first  bounder.'^    Also  the  will  of  Joaiak 
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jMe,  dttcd  Ae  144h  of  OcMier  1794,  devtaog  iohi»  Ml       l«tO<. 

^Ati  Dale  ^*al]  mj  lands  and  appurtenances  which  I  own 

fivhere  I  now  lave,  being  part  of  Second  Jlddiiitm^  SHripif 

and  part  of  PoweWi  Purchase^  to  htm,  bis  heirs  and  assignti 

for  9Ter.^    And  offereti  evidence  to  prove,  that  the  land, 

for  which  he  hath  tai^en  defence,  is  the  land  described  lA 

the  will  of  John  Dale^  and  that  Jc9iah  Dale  lived  on  pait 

df  the  said  land  at  the  time  of  making  his  said  will,  and 

nntil  bis  death.    The  plaintiff  then,  for  the  purpose  of 

proving  that  John  Do/e,   (inspector,)  claimed  Under  i^ 

deed  to  him  from  Archibald  Dale^  herein  bofere  mentioned, 

oflered  to  read  in  evidence  a  paper,  having  first  proved  ita 

ejcecution,  purporting  to  be  a  bond  executed  on  tha  24th  of 

April  17^,  bj  John  Dale^  (inspector,)  to  John  DattfWO* 

nior,  in  the  penalty  of  j6500  current  money,  cooditioned 

that  the  said  John  Daie^  (inspector,)  *>8hall  and  do,  well 

and  truly,  stand  to  and  abide  by  such  determination  and  di« 

vision  a%  CoL  Joshtta  ifitehdt^  Capt  Mam  Brevard,  and 

fiouse  FaseetU  shall  make,  of  a  tvact  of  land  called  Be4 

Ixmd^  situate,"  &c.   ^^which  said  lands,  by  deeds  of  con* 

veyaace,  became  the  ri^ts  joS  ArdiSbald  Dde^  senior,  and 

John  Popey  and  by  deeds  of  conveyance  became  die  rights 

of  the  above  said  parties  John  D^e^  senior,  and  John  Ikie^ 

inspector,  so  that  such  determination  and  division  by  tiie 

said  MUcheUy  Brevard  and  Fauett^  stand  good  and  be  fi« 

nal  on  the  same.    Whose  determination  and  divtsion  shall 

be  ended  by  the  first  of  June  next  ensuing  the  date  afore^^ 

said."  To  the  readiog  of  this  paper  the  defendant  object* 

ed.  But  the  court,  [/V/%,  Ch.  J.  and  Done^  A.  J.]  ormtil- 

ed  the  objection,  and  were  of  opinion  that  the  paper  wad 

legal  and  proper  evidence,  and  permitt^  it  to^  read  t<^ 

thf  jury.    The  defendant  excepted. 

3.  The  plaintiff  then  ofiered  evidence  to  pttMre,  that  in 
September  1769,  Col.  Jolm  PosUy  and  Jf'Ulmn  SieveMon^ 
Tircre  called  on  by  Samuel  Dale  to  ascertain  the  quantity 
of  land  contained  in  the  deed  to  him  from  JlrMbedd  Dale^ 
as  located  by  the  plaintiflg  that  they  met  on  the  land,  and 
9un  from  the  boundaries  of  JRed  Land^  and  7&e  Canelu* 
oion  of  Mordius8y  for  the  purpose  of  connectiiq;  the  tracts 
and  on  plotting  the  same,  found  the  two  tracts  to4nterfin« 
With  each  other;  that  they  found  the  deed  from  Samwi 
Dale  to  Jamee  Fateeit^  as  located  by  the  plaintiff,  to  con*  ' 
lain  ^8i  acres  and  14  porehesi  that  tbsj  iboftd^  Ua 
VOL.  uu  1$ 
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18tA.  mthm  the  pirt  of  Red  Lani^  for  whicfh  fte  defemiiil 
^-•v*^  ttkes  defeDce«  18^  icreii  and  6  perches;  also  footid  6  acres 
y%^  md  18  percbef  to  lay  within  the  part  otJUdlAtnd  located 
at  Thamai  Dal^9  part  ^Red  L&nd^  and  that  S|  acres  and 
58  perches  ^ere  taken  awaj  by  a  tract  claiihed  by  Jm^ 
Chw/j  whicli,  added  together,  amounted  to  %\  iicre»and  14 
poles,  which  deducted  left  210  acre^  They  then  added 
to  that  quantity  the  t8|  acr^s  and  6  poles,  which  lay  on 
that  part  of  i?^  Land  claiched  by  the  defendant,  and  be* 
ing  added,  made  the  qaantity  of  228^  acres  and  6  perches^ 
as  being  the  quantity  of  land  contained  in  the  deed  frotti 
Samutl  Dale  to  Jamei  I\nteit^  as  located  by  the  piaiiH 
tiff,  after  deducting  the  part  taken  atray  by  the  part  ff 

•  iRtd  Land  claimed  by  Thomas  DuUt  and  the  tract  of  Jesit 
Gray*  The  plaintiff  tlien  offered  evidence  to  prove,  that 
hi  the  years  1790,  1793  and  1798,  James  Husitt  was  as* 
sessed  and  taxed  with  238  acres  of  Morehuss.  He  also  offer- 
ed in  evidence  the  certificate  of  survey  of  Morthkss^  as  lo* 
^ted  by  the  plaiutiff,  made  for  James  Round  on  the  18th  of 
Decembet  168d,  ^^b^inning  at  a  marked  red  oak  standing- 
6n  a  high  piece  of  land,  thence,"  &c.  containing  20Q  acres. 
Also  evidence  to  prove,  Jtbat  Archibald  Bale  was  in  pos- 
session of  Red  Land  previous  to  the  deed  from  htm  to 

~  Samuel  DaU^  and  at  the  time  of  the  execution^  thereof; 
and  that  John  Dak^  inspector,  before  the  date  of  the  deed 
to  him  fitHA  drddbM  Dale,  was  in  possession  of  Red 
Land,  by  permission  and  with  the  consent  of  ^rchibaU 
Dak.  That  the  lessor  of  the  plaintiff,  in  1782,  applied  to 
counsel  for  advice  respecting  his  right  to  that  part  of  7%e 
Cont^ion  of  Morehuss^  which  runs  within  the  'lines  of 
Red  Ufndj  and  was  advised  that  he  had  r  right  to  the  same. 
That  at  the  time  when  the  road  was  reserved  as  located  oa 
the  plots,  Jameg  Fasseti  claimed  a  right  to  the  land  now 
IB  dispute,  and  said  it  was  the  disputable  land;  that  this 
was  about  6  years  ago.  He  also  proved,  that  John  Dak^ 
inspector,  under  whom  tlte  defendant  claims,  previous  to 
the  deed  from  Arehibald  Dale  to  him,  acknowledged  that 
he  was  in  the  possession  of  Red  Land  by  permission  of  his 
fiither,  Archibald  Dak.  The  defendant  then  moved  the 
ooiirt  to  direct  the  jury,  that  if  they  should  be  of  opiniosf 
from  the  evidence,  that  Red  London  correctly  located  by 
the  defendant,  and  that  that  part  for  which  he  has  taken 
defence  has  been  in  hia  poasessioPt  and  the  possesmoii  o( 
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^tinder whom  he  claims,  since  Ihe  year  17M,  that  1810. 
then  the  plaintiff  is  not  entitled  to  recover,  and  that  they  ^"T^T^' 
mast  find  a  yerdidt  fpr  the  d^fendantt  This  direction  the 
joourt,  £Polk^  Cb«  h  ^nd  Dane^  A.  J.]  refused  to  givei  but 
were  of  ofMnion,  i^nd  so  directed  the  jury,  that  if  it  it 
proved  to  their  satisfaction,  that  the  defendant,  and  those 
trader  whom  he  claims,  held  and  claimed  the  land^  in  dis- 
pate  under  JlrckUndd  Dale^  from  whom  the  convqranoed* 
were  made  in  1756. to  9mnvtd  Dale^  and  in  1757  to  John 
DaU^  inspector,  that  in  that  case  there  is  competent  legal 
proof  to  satisfy  the  jury  that  Archibald  DaiCj  at  the  time 
of  mailing  tUfe  conveyance  to  Sapiuel  Dale^  had  a  good  and 
•officieot  legal  title  to  the  tracts  of  land  c^kUed  The  Con^ 
elusion  of  Adorthusa  and  Bed  Lgnd;  and  th%t  the  jury  may, 
and  ought  to  presume  a  deed  or  devisfi  to  ^rch^bald  Dale 
for  the  same,  or  that  he  held  the  same  l\y  descent  from  the 
person  having  the  1^1  right  an<(  title  thereto.  The  de« 
fendant  excepted. 

3.  The  defendant  then  moved  the  court  to  direct  the 
jory,  that  if  they  should  be  of  opinion,  frc^  ^  evidence, 
that  Jolm  Dale^  junior,  was  in  the  possession  of  ^hat  part 
of  Red  Landy  fqr  which  the  defendant  has  ta|^ei]^  defence* 
at  the  time  the  warrant  of  resurvey  for  Bed  Land  Eri" 
larged^  was  granted  and  located,  under  JlrchibqU  DaUf 
and  the  said  possession  has  been  regularly  transmitt^  froni 
him  to  John  Daley  the  defendant,  they  ought  to  presume  i| 
cl^  for  the  ^id  |aad  frpm  Archibald  Dale  to  John  Bakf 
junior,  prior  to  the  deed  froip  him  to  Samuel  Dale,  Thia 
direction  the ^  court  also  refused  to  ^ve.  The  defendant 
excepted. 

4.  The  defendant  then  ipoved  ^^  court  to  direct  the 
jorj,  that  if  they  should  be  of  opinion,  from  the  evidence, 
tiiat  upon  a  dispute  between  Samud  Dale  and  John  BaUf 
inspector,  about  their  lines,  they  referred  the  same  to  ar^ 
bitration,  and  that  upon  a  settlement,  thereof  by  arbitra* 
tors*  the  line  was  settled  from  H  to  L  on  the  plots,  that' 
Sairaud  Dal$^  and  all  claiming  under  him,  are  concluded 
thereby,  and  that  therefore  they  must  find  a  verdict  for 
the  defendant  But  the  court  were  of  opinion,  that  there 
has  been  no  eompet^uit  legal  evidence  produced  by  the  de-* 
Deadant  to  substantiate  the  facts  alleged  by  him^  and  there- 
fore refused  to  give  this  directioti.  The  defendant  excepted. 
The  verdict  and  judgment  being  for  the  plaiatiff,  the  de« 
f^HKUnt  appealed  to  this  court. 
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1810.  The  cavM  wa*  argttd  befm  Bucluuuur,  NieBdUNMW 

Oabtt,  md  Eari^  J.  by 

Bullitt  md  TV.  B.  Martin^  for  the  Appellant;  a&d  by 
J*  Bayhj  and  Whittington^  for  the  Appellee. 

JUDGMENT  AFFIRMED. 

Th»  pl«i»iiff  located  his  claim  and  pratemiona  for  TV 
CbndusiMi  of  iSordwai^  begmning  at  black  G,  the  Arat 
iKMmder  of  ^e  original  tract,  tiMHi  with  black  Knea  and 
igurtt  If  %  3,  4,  5,  &C.  to  Q. 

Red  C  ^ 


The  defendant  took  defence  for  Bed  Land^  beginning  at 
Uack  A,  then  toUack  B,  F«  E  to  A. 


Deo.  (E.  S.)  Adams  vs.  Breretov, 

wi*5i^ftStf!ir  Aw"^^  f*^^  SemefBet  County  Court.  Thia  wao  an  ac- 
SSiS'ft  ^3«r  ^^  ^  vci^  bnmjht  by  the  appellee  i^inst  the  appelhmt 
S^^dSSTX^dT— Pitt  no  ttfoafe,  <cc  At  tha  trial  the  pUintiff  below  of- 
tlT^^^^NM^iM^  f<^red  in  eridettce  a  writ  of  mi  quod  damnum^  under  which 
SSnSrto'^riltka  dafandaDt  claima,  ditained  by  John  Jldtmn^  an  inqui- 
S^'tai^lHr^^  aiiten  thereon  returned  by  «he  aheriff;  and  %  loaae  for  89 
JLS^rty   d^  yaara,  granted  in  puraoance  tbereof,  for  SO  acres  of  )and« 


^<»tf  in  the  tmvnt  was,  at  die  time  criT  the  exeeation  of  Uia  writ  of  aif  qu9d  tibmnuv%.  ^nhnproved  aod 
twrercd  with  ttaber  and  other  ifaea:  and  that  the  drtendhni  at>pli«d  iheniaeto  other  i 
tathevMorwppertof  themiU  orh»i 


p«rp««ttthai| 


^tloii.  by  plaotimr  corav-HrM,  dwc 
Bot  rnlCT  or  tha  watte  eoiHpli ' 


trrtlcr 
tgraati 


aMciaviitM«(i 
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pirtfciiltfljr  Jetcribed  as  being  eondovBe4  fbr  botUiiig  «  ItlO. 
vater-miU,  &c.  dated  the  12tk  of  A|>ril  irto.  llicplaio^  ^""^^^ 
tiirtfaeii  provedt  that  the  land  described  on  the  plot*  ia 
the  caase  was,  at  the  time  of  the  execution  of  the  writ 
of  ad  ^fUfid  daninttnif  unimprovedy  and  covered  with  tim* 
bcr,  and  other  tree8»  aod  that  the  defendant  applied  the 
aame  to  other  purposes  than  for  the  use  or  enpport  of  the 
mill  or  houMs,  or  any  thing  thereunto  appertaiffin^  that 
be  grubbed  and  cleared  it,  and  put  it  in  cultivation  by 
planting  corn  and  sowing  wheat  On  thia  evidence  the  de* 
feiniant  prayed  the  court  to  direct  the  jury,  that  the  plain** 
tiff  ought  not  to  recover,  and  that  he,  the  defendant,  was 
pot  guilty  of  waste,  but  was  justifiable  under  the  writ  of  act 
fuod  doHnnumt  and  the  grant  made  in  pursuance  of  it,  in 
olearingand  using  the  land  in  the  way  as  proved  by  the  plains 
tiff.  But  the  county  court»  IDane  and  RobinSy  A.  J.]  refus- 
ed so  to  direct  the  jury,  but  on  the  contrary  directed  the«a 
that  the  plaintiff  was  entitled  to  recover;  that  the  defendant 
was  guilty  of  the  waste  complained  of,  and  was  notju8tifi*> 
able,  under  the  writ  of  ud  quod  damnufsn^  and  the  gi*ant 
made  by  virtue  of  the  same,  in  clearing  and  cultivating 
the  land  as  aforesaid.  The  defendant  e^eptedt  Verdict  and 
judgment  for  all  that  part  of  the  land  included  within  the 
letters,  i?,  &e*  wherein  the  waste  anci  destruction  was 
committed,  &c  and  £\\9, 10  0  current  money,  damages 
assessed,  and  costs.  The  defendant  appealed  to  this  court, 
'fbe  cause  was  argued  at  June  term  1808,  before  TiLon- 

MAN,    fiuOHANAK,    NlOHOLSON,  aud  GANTTf   Jt  by 

J.  Bayly f  for  the  Appell^nt^  and  by 
Martin^   ff.  B.  Afartin  and  Wtittingion^  for  the  Ap- 
pellee. 

JunaMKirr  rkversed. 


Wood  vs.  Repold.  DEOCMn^it.  * 

A^PAAt  from  BaUimort  CouBtv  Court.    This  was  an  AtutMqaeutm- 

.»  i.  .,««.•'..  ^     oortor  ot  a  bill  of 

action  of  ««ttfimta.      The  declaration  contained  lufo  ^''^"'5!:*  ^«)><* 

^^     m  •  _^  «>««i»WMlai  14111      af 

tMarAwer»  oaii.  Ill  An  tctitm  of  MMft^«ie,  rvbnter  nfnlint  a  ^rior  endAnor,  tke  whole  amount  rt:> 
eoTiT«d  «]r»inu  lnm  bf,  or  by  hf m  paid  i«»,  the  boMn-  of  the  biil 

atick  pctor  oiKKirfbr,  b/  hH  emlorMnHint  and  detlrrry  of  tbe  bill  m  tbe  drawer,  ir&»1|pdlT  cninure*!  lo 
intlviniiify  anf  >f  rw>c  who  should  lefpUly  come  to  the  poMcwion  of  It,  in  c*^  of  Ut-fiiult  ou  iIm  jTari  of 
w^  drawoT  or  drtynv 

The  eudonemfrtit,  and  tirMreay  of  »he  bill,  bv  »och  prior  nxinTwr  to  the  drtwcr,  amoanN,  v%  ^^  a«t 
taatan^tie«t  patticfi  lu «•  tkdminliM  oTa  valid  edtt«idrhi<iua;  and  m«h  prior  tiidoi^  vaiuvK  ««t  uv  thf 
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1810.  tcm/tiBj  one  on  $  &ftf  V  ^^iiidimge  drawn  on  the  6tii  of  Jja# 
nvary  \%Q%  hj  J9quila  Broum^  of  BaUimorj^  on  EdwmrA 
Gooldj  and  Son,  pf  Nttp-Fark^  for  SSfSO,  and  ppjiMe  6d 
^8  after  date  to  TFood^  (the  defendant,  now  appellant,) 
hj  the  name  of  Gabriel  Wood^  &  Co.  or  order,  which  b81 
was  endorsed  bj  Wood^  bj  the  name  of  G.  H'ood  4l  Caw  - 
payable  to  the  plaintiiT,  (Rtpold,)  and  Was,  on  tiie  10th  «f 
March  1d02,  presented  to  Goo/ef  and  Son  for  pajaoent^ 
(the  same  having  been  accepted,)  and  pajaient  being  re^ 
fused,  the  bill  was  on  that  day  protested.  The  other 
count  was  for  money  laid  out,  expended  and  paid.  The 
general  issue  was  pleaded.  The  plaintiff  at  the  trial  gave 
in  evidence  that  jSqtnla  Broum^  being  a  merchant,  re- 
siding  and  carrying  on  commerce  at  Bokimore^  did  there 
draw  the  following  bill  of  exchange  on  Edward  QBold^ 
and  Son,  of  Aim^-IorXr,  in  favonr  of  and  payable  to  th^ 
defendautp 

^^BaUimare^  January  6,  180?. 

gsrsa  -^ 

Sixty  days  after  date  pay  to  the  order  of  Messrs. 
G.  Wood,  Sl  Co.  thirfy-seven  hundred  and  eighty  dollars, 
value  received,  which  charge  to  account  of 

Jj.  Broum^  Junr. 
Messrs.  Edwd.  Ooold  k  Son,  JVew-Tork.*^ 

Undorsed.  **For  value  received  pay  the  wiUnn  to  George 
Bfpoid. 

Gabrid  JFood,  &  Co. 
.  €reorge  Bepold. 
Accepted,  Bdwd.  Goold^  &  Syn.^ 
The  plaintiff  also  gave  in  evidence,  thi^t  this  bill  was 
made  by  Brown  for  the  sole  purpose  of  being  discounted 
to  raise  money  for  his  own  use;  that  for  enabling  him  to 
raise  money  on  it,  the  defendant,  at  the  request  of  Brottft, 
and  for  the  purpose  of  enabling  him  to  raise  money  on  the 
bill,  and  without  ^ny  othf  r  consideration,  endorsed  the 
bill  in  blank,  by  the  name  of  Gabriel  Wood  &  Co.  on  the 
day  of  the  date  of  the  bill,  and  immediately  delivered  it 
back,  so  enders<>d,  to  Brown^  but  had  at  that  time  no  know- 
ledge or  information  that  it  was  to  be  endorsed  filter  btoa 
by  the  plaintiff,  or  that  Brown  intended  to  apply  to  the 
plaintiff  to  endorse  it.  That  Brown^  after  receiving  bach 
the  bill,  so  endorsed  bj  the  defendant,  carried  it  on  thf 
same  day  to  the  plaintiff,  and  requested  him  to  endorse  it 
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hftet  the  defendant^  foi*  tiie  purpose  of  gt^hg  it  further 
credit,  and  of  therefojr  enabling  Brown  to  raise  money  oh 
it  for  his  own  use  and  benefit;  that  the  plaintiff,  in  compii* 
Mce  nrith  this  request,  ftiid  for  the  purpose  of  giving  addi« 
tionai  credit  to  the  bill,  and  of  thereby' assisting  Brown 
to  obtain  the  money  on  it,  did  endorse  it  in  blank,  and 
ioimediately  delivered  it  back,  ko  eiid<ksed,  td  Brown, 
Vho  soon  aften^ards  procured  it  to  be  discolinted^  for  hia 
own  use  and  benefit,  by  the  Bank  of  Baltimore.  That  at 
the  time  of  tliese  endorsements  no  communication  ha2i 
taken  place  between  the  plain  tiflf  and  defendant  respecting 
the  bill  or  endorsements,  or  respecting  any  endorsements 
to  be  made  by  them,  or  either  of  them,  for  Brown^  or  for 
his  use  or  benefit;  and  that  the  plaintiff  received  no  consU 
«ierttion  for  his  endorsement,  except  such  as  might  arise  in 
law  from  the  previous  endorsement  of  the  defendant,  and 
from  the  making  of  the  bill  by  Brown;  and  that  the  bill 
was  nefer  delivered  to  the  plaintiff  by  Brown  of  the  dc* 
fendant,  except  for  the  purposes  aforesaid.  The  plaintiff 
also  gave  in  eviilence,  that  the  bill,  having  been  discount- 
ed by  the  Bank  of  Baltimore^  was  duly  presented  by  titat 
bank  to  the  drawees,  for  acceptance  and  payment^  and  not 
having  been  accepted  or  paid  was  by  them  duly  and  regu- 
larly protested  for  non-acceptance  and  non-payment,  of 
which  protests  notice  was  duly  and  legally  given  by  the  said 
hank  to  Brown^  and  to  the  defendant  and  the  plaintiff;  (hat 
payment  of  the  bill  was  then  demanded  immediately  by  the 
bank  from  Brown^  who  failed  to  pay  it)  whereupon  notice  of 
such  failure  was  given  by  the  bank  to  the  plaintiff  and  tha 
defendant,  and  payment  of  the  bill  thereupon  was  demand- 
ed of  them  by  the  bank.  The  plaintiff  further  gave  in  evi* 
dencC)  that  he  and  the  defendant,  being  so  called  on  for  pay- 
ment of  the  bill,  did  agree  that  each  of  them  should  pay 
one  half  of  the  sum  due  thereon,  but'  that  the  right  of  the 
plaintiff  to  recover  from  the  defendant,  as  prior  endorsor 
0f  the  bill,  the  sum  so  by  the  plaintiff  to  be  paid,  with  in- 
terest, should  not  in  any  manner  be  affected  by  the  said 
agreement;  and  that  tiie  plaintiff,  in  pursuance  of  the  said 
agreement,  did  on  the  20th  of  March  1802,  pay  to  the  bank 
the  sum  bf  £1890,  being  one  half  of  what  was  then  due  on 
the  bill.  The  defendant  then  prayed  the  court  to  direct  the 
jury,  that  th^e  plaintiff,  if  the  jury  should  believe  the  facts  so 
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laid,  offered  m  wdence  by  htm,  is  not  eftittdcd  in  law  to  re- 
cover  HI  6119  action  the  tmwDiot  paid  by  the  pMnliC  to  tiif 
bank*  WbJch  apinkm  the  coart,  [iVtc^otoff  Oh.  J.]  re- 
fosed  to  give.  The  defcttdint  excepted?  and  the  v€vdm^ 
and  jiidginent  being  against  him,  he  appealed  le  ttrfa  cmtt 

The  cause  waa  argneil  at  December  term  1809»  before 
Chask,  Cb.  J.  Gaxtt,  and  Earle,  J.  and  was  reargued 
at  the  prcaent  terra  before  Chase,  Ch.  J.  Polk,  Bucha- 
nan, Gantt,  and  Ba^le,  J* 

Jhfrrtin,  Shaaf,  IT.  Doncy,  ffinder,  and  S.  Chase,  jr. 
fcr  the  Appellant,  cmitended,  1.  That  as  no  consideratkMi 
'was  gix-eu  or  paid  by  Kepold  to  fVoad  for  the  bill  of  ex- 
change, Rtfofd  was  not  entitled  to  recover  in  thi»  action. 
$.  That  »oo(/  and  RepolJ  were  to  be  considered  as  co-se- 
curities; and  that  wliere  one  surety  paid,  he  might  call  on 
the  other  to  become  contributory,  and  as  fVood  paid  one 
]  lalf  of  the  bill,  RcpoUl  was  not  entitled  to  recover  the 
ether  half  of  him.  In  support  of  the  first  principle,  they 
citwl  Kyd  on  BiUs,  276.  Puget  vs.  Forbes  «•  Gregory, 
1  Ssp.  Rejk  117.  Chitfy  on  Bills.  9, 50,  51, 181.  Evans's 
r.v5.  1 03,  s.  2.  Imp.  M,  P.  391 ,  392.  ffuts.  on  Part.  240. 
Petrie  vs.  Hamimf,  3  T.  R.  418, 421.  Ex  Parte  Lambefi^ 
13  Ves.  179.  1  CoTtu  on  Cant.  9  to  IS.  I  Esp.  Dig.  S2* 
Pillansvs.  VanMert^^  3  Bt«rr.  1671.  MansMvs.  Bur- 
fidgsj  7  T.  B.  330.  Cowley  vs.  Dvmlop^  TT.B.StU  Oor- 
fferat  vs.  Jit  tarty,  2  DaU.  Rep.  149.  Jeffries  vs.  JlusHn, 
1  Strok.  674.  Pearson  M,  Garrett,  4  Mod.  242;  and  Grtmi 
vs.  Naylor,  4  Crmich,  224. 

•  3.  The  undertaking  of  the  endorsers  was,  that  if  Ae 
drawer  or  acceptor  diii  not  pay  the  bill,  then  the  endor- 
-aors,  as  sureties,  were  to  see  it  paid.  Evanses  Ess.  51. 
1  LtUw.  888. 

4.  It  is  law,  as  well  as  equity,  ^t  if  one  surety  paid, 
be  had  remedy  against  the  other  for  his  contribution.  So^ 
gets  vs.  Mackenzie^  4  Ves.  755.  2  Com.  on  Cent.  186, 190. 
Turner  vs,  Davies,  SLEsp.  Rep.  478.  Deeringvs.  The  Earl 
of  Ifinchelsea,  2  Bos.  ^Ptdl.  270.  Cowell  vs.  Edwaris^ 
ibid^B.  Wright  vs.  Hunter,  1  East,9Xi.  Child  vs.  Mik- 
ity, 8  71  R.  614.  Evans's  Ess.  51,  149.  Kyd  on  Bills, 
1 1 3,  1 1 4.  R/aster  vs.  Miller,  4  T.  R.  342;  and  PiUam  4- 
Bose  vs.  Van  Mierof  ^  Hopkins^  3  Bmr.  16$3. 
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5.  Where  bSk  art  not  n^otiated  in  the  regular  coarM       ISlOu 
«f  trade,  notice  b  not  aecessary,  and  the  strict  |xrinclple 
k  not  applicable  to  theuu   Dt  Btrdt  vs.  JUkmsonj  2  SL 
Ms.  JR^  ^sr.perBuUer,  J. 

6«  The  declaration  is  defective,  in  not  stating  Viat  £e- 
pM  had  entitled  himself  to  recover  by  having  taken  np  th% 
an.  I  Hart.  JSka.  290. 

JTey,  Harper,  71  Buchanan,  J.  Bayly,  and  Boyd,  for 
the  Appellee,  contended,  I.  That  the  last  endorsor  of  a  bill 
of  exchange,  by  the  law  of  merchants,  can  recover  of  his 
antecedent  endorsers.  They  referred  to  2  Com.  Cont*,  164, 
188.  Boge99  v$.  Mackenzie,  4  Ves  755.  Sir  P.  Deering^s 
€iEise,  2  Bos.  ^  Putt.  270.  7\imer  vs.  DavieSy  2  Bsp.  Rep. 
478.  MartvndaU^s  Lessee  vs.  TVottpe,  3  Harr.  fy  M^Hen. 
317,  Pinkney*s  argument;  and  Murray  vs.  EUbank^  13 
Ves.  8. 

r  2.  An  accommodation  bill  of  exchange  is  a  mercantile 
transaction.  They  cited  French  vs.  Bank  of  Cobimbh,  4 
Cranch,  141, 156,  157.  Nkholson  vs.  Gouthit,  2  H.  Blk. 
Bep.  612.  McdlH  vs.  Thompson,  5  Esp.  Rep.  179..  I 
£sp.  Dig.  43,46.  Simmondsvs.  Parminter,  1  Tfils.  185. 
ChiUy  on  Bills,  13;  and  Encyclopedia,  tit.  Bills  of  Ex^, 
ehangs. 

3.  Repold  and  Wood  were  not  joint  sureties,  and  of 
course  each  of  them  was  not  bound  to  contribute  one  half, 
en  the  dishonour  of  the  \A\\.  They  cited  Preston  vs.  Mer^- 
cew,  2  fV.  Blk.  Rep:\9,A%  1250.  ToussaitUvs.  Martin^ 
nam,  2  T.R.  105.  2  Com.  Coni.  174.  Peake's  Evid. 
78.  ChUiy  on  Bills,  I,  2,  103,  112,  115,  116,  117,  118. 
Feacoke  vs.  Rhodes,  Dougl.  636.  Russell  vs.  Langstaffe, 
R>id  516.  Heylen  vs.  ddamson,  2  Buir.  674.  Smith  vs. 
Knox,  3  Esp.  Rep.  48.  Smith  vs.  Clarke,  Peake^s  N.  P. 
?25.  Parker  vs.  Kennedy,  1  Bay\Bep.  416.  Ntdiolsmi 
vs.  Gouthit,  2  H.  Blk.  Rep.  612.  Allans  vs.  Banwell,  2 
East,  506.  Seddans  vs.  Strafford,  Peahens  N.  P.  215| 
and  Kyd  on  Bills,  89, 113. 

4.  The  general  position,  that  between  the  immediate 
parties  to  a  bill  of  exchange  the  consideration  may  be  gone 
into,  is  admitted;  but  the  meaning  of  that  general  rule  is 
not  that  the  endorsee  must  have  paid  value  to  hxsproximtde 
endorser^  They  cited  RusseU  vs.  Langstaffe,  Doug.  514. 
Smith  vs.  Knox,  3  Esp.  Rep.  46^47.    MoUet  vs.  Thomf^^ 

voL#  ni.  17 


Digitized  by 


Googk 


ito^  Cases  Ik  rm  ttsjkr  of  appals 

18t«.  8&m  S  Stp.  Bep.  I7d.  ShoU  vt.  140ML,  1  Cm^  2-lk 
^-^T^  iSWAmw  <>*.  StHUfbrd,  Peake^i  N.  P.  £15,  Bamk  ^  Co^ 
2^^  ,  hmbiai^  Frmch,  4  Crmchi  141.  I  Morgi  £$8.  4U  4^ 
ChUiy  on  BiiU,  9^  51,  181^  185^  SvwuU  £t$.  104,  «  fl^ 
leS^  «.  &  ihHh  v$.  SUmiBftj  I  Smmd.  211  b«  Pu^ 
<«.  F9f&e0«  1  Eip.IUp.  1 17.  Aii>.  M.  P.  39 1,  a9ft.  ir«l«: 
oH  Part.  244.  i?;t  Pdr/e  Lamberti  IS  Fib.  179§  4Aid  h 
Com.  Coht.  2,9,  1  $9  16. 

.  5.  As  tor  the  eqaitj  of  the  tumt;  thej  cited  TauMsennt  ««. 
Martinnafii^  QT.H.IOS^  Osborne  v$.  tlogeriy  1  Sound. 
264^  (nates.)  Vnderhill  vs*  Horufood^  10  Tel.  226/  and 
Phil^s  vs.  Hunttfy  t  H  Blk.  Rep.  412. 

Curia  adv.  vulL 

BueiiAKAK,  1.  at  thltf  terra  delitered  the  opinion  of  thd 
conrt  (a).  Jfquila  Btown^  a  merchant  of  tialtimore^  widi- 
ing  to  raifte  a  sum  of  money,  drew  a  biil  of  exchange  on  a 
hou&ein  New-Tork  for  gSrSO,-  in  favour  f^f  Oabtiel  IVood 
and  Company^  at  sixty  days,  and  took  it  to  Woodi  ^ho  at 
his  request^  and  without  any  consideration,  but  solely  to 
enable  him  to  raise  money  on  the  bill,  endorsed  it  in  blank, 
and  returned  it  to  Btotcn.  Brown  then  took  it  to  Rt'^ 
poldy  i¥ho  alsof  at  his  request,  but  without  consideration^ 
and  to  give  a  further  credit  to  the  bill,  endorsed  it  in  blank, 
and  delivered  it  back  to  Brown^  who  took  it  to  the  Bank 
•f  BalHmorej  and  got  it  discounted.  No  money  conside* 
ration  passed  between  Repaid  and  H*ood^  there  was  no 
commaoication  or  understanding  on  the  subject  between 
them,  nor  had  Wood  any  knowledge  that  Repaid  was  td 
endorse  after  hira.  The  bill  was  afterwards  regularly  pro- 
tested for  Bonpajrment.  Whereupon,  Repaid  paid  one 
half  of  the  amount  to  the  Bank  of  Baliimare,  and  obtained 
possession  of  the  btU,  and  then  brought  suiti^inst  Wood^ 
as  his  endorsor,  to  recover  back  the  sum  so  paid  by  hiiik 
to  the  bank.  The  declaration  contains  two  counts^  the 
jfif«l,  the  common  count  on  a  bill  of  exchange  by  an  endor- 
see against  an  endorsor;  the  other  a  money  count  for  mo-* 
ney  laid  out,  expemied  and  paid,  for  the  use  of  ffood.  It 
is  objected  that  the  plaintiff  below  is  not  entitled  to  reco- 
ver, on  two  grounds— /Ir«r.  That  be  and  Woad^  by  their 
Bndorvementa,  became  co-secaritiea  for  Browne  tmd  wH 
«ach  to  contribute  his  proportion.    SeeatuL  That  an  eodi>r^ 

^aj  Polk  and  €hmtt,  J.  concurred. 
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«^  tamiot  recover  9gfiimsk  \m  immedUttt  eo^Drsorf  vnle^t       19ta 
H  money  considerMiou  passes  at  the  time  of  the  endone* 
meotf  ami  that  io  this  ^aie  oa  iwinej  coDai40r«^io&  did 
{NM8»'tfaeeiMlorteiiieiiti>j  it^h  l^iogooly  to  enable  Brpion 
to  nise  moDey  on  the  b^i.    If  fifpoU  and  IVood  eoukl 
bex;onsidered  as  standing  in  the  relation  of  co-eaciiritief 
ftr  BtawKiy  the  first  pl^eotion  wonld  be  fatal;  for  in  theirar 
pacity  of  co-scpurity,  Rfpold  could  not  repof er  on  the  firrt 
€Q«nt  in  ihe  d^leration,  but  must  rely  upon  the  tnoney 
conRt,  and  haviDg  paid  but  i^ne  half  of  the  amount,  of  the 
UU  in  question  te  the  Sank  of  Bi^Uifnor^  he  could  n<>t,  911 
the  second  count,  recorer  fanck  fn>Q|  fVoodihe  sum  so  paid« 
being  only  what  he  himselfiasn.  co-s^^urity, 'would   be 
bound  to  contribute.    But  I  am  at  4  loss  to  imagine  pa 
what  principle  }Vood  and  JRepoUf  are  to  b^  viewed  in  the 
light  of  co-securities.   There  is  no  dotibt,  ihs^t  two  Qr  mor^  ' 
may  jointly  endorse  a  bill  of  exchange;  and  in  sMcb  pase, 
eadi  would  be  bound  to  conti-ibute  his  just  proportion  of 
the  amount;  but  then  the  endorsement  itself  must  be  joint, 
and  not  seferal  and  distinct,  or  at  least,  to  crei|t0  between 
two  successive  endorsers  a  liability  to  contribntion^  there 
must  be  a  correspondent  understanding  between  them«  ¥lut 
here  the  endorsement  does  not  purport  to  be  joliit,  pr  beae 
in  itself  any  evidence  of  a  joint  understanding  between  th^ 
endorsors,  nor  does  there,  in  any  manner,  appear  to  hi^v^ 
been  any  suclt  understanding  between  them;  on  the  contra- 
ry, when  |^<w>rf  endorsed  the  bilT  there  Wad  been  no  comr 
tnunication  between  him  and  Bepold^  and  he  dfd  not  know^ 
or  even  suppose,  that  Rcpold  was  to  endorse  it  after  him, 
and  I  can  perceive  no  resemblance  between  their  relative 
situation,  and  Ithat  of  co-securities  in  a  bond.    Every  man 
who  signs  an   instrument  of  writing,  is  considered  as  un- 
derstanding the  nature  ot  the  obligation  or  contract  into 
which  he  enters,  ^nd  by  his  signature,   subjects  himself  toi 
the  operation  of  the  law  governing  such  instrun^ents.    If 
two  or  more  persons  become  securities  for  another  in  a 
bond,  the  An&  imposes  npon  them  a  joint  undertaking  or 
liability;  and  if  one  pays  the  debt  of  the  principal,  he  may 
recover  from  each  of  the  co-securities  bis  aliquot  proporti- 
oti  of  the  sqm  paid;   and  in  such  traqs^ptions,  it  is  not  ne* 
cessary,  to  constitute  a  CO  securityship,  thiltthey  should 
all  execute  the  bond  at  the  same  time,  or  that  ^lere  should 
be  an  understanding  betweea  th^;  the  mitttre  of  the  in- 
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1810.  strament,  and  the  law  opemting  upon  it,  creafe  tlie  joiist 
liabilitj.  Therefbre,  if  one  aigns  a  bo«d,  as  avcvrity^  at 
one  time,  not  knowing  who,  er  that  an  j  person  *ia  to  come 
after  him,  and  another  signs  it  at  a  difTarent  tiane,  by  opt- 
ration  tfhno  thej  are  co-secoritiea,  and  either  who  pays 
Ihe  whole,  may  catl  npon  the  other  for  his  cantrilratien* 
But  not  so  with  respect  to  the  endorsors  of  a  Wll  of  et* 
change.  BTorj  endorsor  is  considered  in  law  aa  a  saTeval 
and  collateral  secunty,  and  k  asa  drawer  to  hia  eo'* 
dorsee.  Ad  endorsea^ent  presapposaes  a  consideratHMa 
passing  from  the  endorsee  to  the  endorser,  and  of  neceasv- 
tj  precludes  the  presumption  of  a  joint  ondertaking^for  the 
law  is  consistent,  and  both  presomptioss  cannot  stand  t» 
gether.  Bat  in  the  ease  of  the  Fecarities  in  a  tiond,  there  ' 
k  not  only  no  presumption  of  any  cooperation  uumog. 
from  one  security  to  the  odier^  tut  the  fact  is  directly  cob«-' 
irary,  and  the  very  natare  of  the  transaction  exclndes  tbo- 
idea.  I  cannot,  therefore,  entertain  the  first  obfection^ 
Imt  thiak,  that  the  endorsements  of  Wt^d  and  RtpoU 
must  be  considered  aa  several  and  8acce08ive«  to  be  ope- 
rated npon  by  the  law  regulating  such  transactions.  Kor 
can  I  pereevre  Aat  the  second  objection  is  better  support* 
ed.  The^l>in  in  question,  though  drawn  and  endorsed  fi>r 
the  accomaapdation  of  tike  drawer^  to  enable  him  to  rake 
money  upon  it,  must  be  <;onsldered  as  if  it  bad  been  made 
in  the  o^divary  course  of  bosinesa,  aab^ect  to  all  the  law 
and  incidents  attending  bills  of  exchange,  endorsed  and 
passed  in  a  regiplar  course  of  negotiatiop.  The  same  prin^ 
cipl^  of  law,  and  tbe  sa^e  rules  of  evidence,  equally  ap«  • 
^  to  both,  and  when  so  considered,  the  otyection  thfl 
Woqd.  received  no  money  consiileration  at  ihe  time  of  higen«' 
dorsement,  appears  to  me  ip  have  do  weight  The  posi*  • 
tfon  that,  as  between  the  unroedii^te  parties  to  a  bill  of  ex-» 
change,  as  the  drawer  and  acceptor,  tlie  payee  anddrawerv  ■ 
the  endorsee  and  his  immediate  endorsor,  ^e  want  of  con« 
f ideration  is  a  sufScient  defence  to  an  action  on  the  l»tl, 
ia  certainly  a  correct  one,  !^nd  extepds  to  all  bills  of  ex- 
change, whether  for  accommodation,  or  otherwise.  But 
that  principle,  when  tested  by  t^  established  practice  and 
aettled  forms  of  ||)roceedings  in  actions  on  KHs  of  exchange^ 
will,  I  think,  be  found  applicable  only  to  tl^at  particular 
stage  of  the  negotiation  at  which  the  bill  has  stopped  in 
the  bands  of  the  partjr  suing,  who  haying  never  passed  it 
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aviy»  tiM  eoHfleqaentt  J  been  obiigtd  to  pay  nothing  npon  U,.  1 8  tCl 
nor  has  oreaiod  anj  liability  on  htmseif  to  paj,  and  there- 
fore can  oqIj  recover,  in  virtue  of  a  consideration  paaa- 
ed  by  him  to  the  party  frpm  whom  be  received  it;  and 
in  such  case,  it  is  that  consideration  alone  which  given 
him  a  right  of  action.  And  although  the  law  snppoeee  a 
consideration,  and  the  plaintiff  is  under  no  necessity 
to  prove  one,  yet  if  none  did  pass*  it  was  a  naked  unr 
dertaking,  of  which  the  defendant  may  discharge  him* 
•elf  at  the  trial,  by  showing  a  want  of  consideration,  or 
that  it  was  i^n  illegal  o|f^;  but  the  same  principle  does,  not 
apply  to  this,  or  any  case  of  an  endorser,  or  intermediate 
endorsee,  who  und^r  his  liability  on  his  endorsen^ent  has 
been  obliged  or  pay  or  take  up  the  UlL  If  it  did,  there 
Bever  coold  be  a  recoyery  on  a  bill  of  etchange  by  an  en- 
dorser, or  inl;ermef]iate  endorsee,  against  the  drawer  or 
immediate  endorser;  (or  every  endorser,  by  his  endorse* 
ment,  discharges  ^e  preceding  pi^rties  as  to  himself,  and 
constitutes  his  endorsee  the  piiyc^.  No  consideration, 
tiiiereCnre,  which  he  |nay  have  oiiginally  paid  for  the  bill, 
can  afford  hiin  a  ground  of  action;  ibr  having  parted  with 
all  his  interest  in  it,  he  i^  presumed  in  law  to  have  receive- 
ec^a  valuable  consideration  for  it,  and  can  hi^ve  no  right 
to  ^e  money  a  second  ti^e.  He  capnot  then  recover,  in 
con«deration  of  what  he  may  luvye  originally  given  for  the 
bill;  nor  could  he  have  an  action  pn  tbe  bill,  ip  considera- 
tion of  payment  by  him  in  yirtof;  of  his  ^'d^fseinent,  ss 
such  payment  is  not  a  consideration  of  Iginally  given  for  the 
bilJ,  bot  must  bo  subsequent,  nirhicb  k  contrary  to  every 
day^s  experiencei  for  no  action  is  mpre  f  ommon  than  that 
by  an  endorser  against  a  drayver,  or  an  in  termed  iato  ^qdor*' 
see  against  his  endorsor,  ip  which  tbe  plaiptiff  cai^  only 
recover,  on  prooC  of  payment  by  him  to  ^he  bona  j^ 
bolder  of  the  bill;  which  payment  gives  him  a  i^w  title  to 
receive  the  money  from  the  antecedent  pavty,  a(id  is  the 
very  foundation  of  the  suit,  apd  the  consideratiop  money 
between  t^em,  as  immediate  partiei  to  the  bill,  is  never 
nmde  a  subject  of  inquiry,  and  if  proved,  could  not  ai4 
tbe  plaintiflf.  How  then  can  that  be  deemed  necessary^ 
to  entitle  a  party  to  recover,  which,  i.f  proved,  can  avail 
him  nothing?  And  this  showa  that  the  principle,  that  as 
l^etween  the  immediate  parties  to  a  b\ll  of  ei^cha^g^  ti^ 
want  of  consideration  i^  a  sufficient  4efence,  is  only  appll- 
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filO.       cable  wbefe  a  ptjee  or  cmioreM  has  vcyer  ptrte^  irftk-lh^ 
,failL     Intucbcaee,   if  be  has  gheo  aotlitiig  for.ft^^  bf 
«MiD0t   be  entitted  to  recover  anj  ikipg  upon  it$  moA 
ihmt  it  does  not  apply  te  atijr  pprtj  tf  a  bil(,  wto^  ea 
its  being  preteeteO,  b#s  been   obHged  to  take   it  vp; 
in  whiph  cate  it  is  not  the  con«ideratioii  origiotU j  mm* 
ing  from  kiiBi  which  eotitlaa  bfm  to  reco? er,  bot  it  it 
tiie  anbseqveDt  payment  alone  on  which  the   law  raiaH 
4lie  promtae^  aa|i  give9  him  a  pew  c#eae  of  fiction^  and  he 
aaes  in  the  capacity  in  fvliich  b?  paki  the  bilU  and  not  thni 
in  which  he  received  it.    Thia  application  ef  (be  prmci|}le 
contended  for^  dears  the  case  before  ns  I  tWnk)  of  nH 
difficaity.    The  blapk  endoraainent  )\j  Wood  waa  an  «»• 
derUking  to  pay  the  wbole  ainonnt  of  thetnUt  if  tbeae^ 
cq)tor  or  drawer  thoiild  net,  imd  it  gpve  Broton  aotbari^ 
t#  carry  his  credit  into  market,  and  te  pledge  H  to  pU  ika 
world.     On  the  faith  of  that  pledge^  Repaid  pot  his  name 
on  the  biU|  and  thus  incurred  a  liability,  under  which  he 
has  been  obliged  to  p|iy  one  balf  of  the  amount  of  it  ta 
the  Bank  of  Bailimore^  where  it  waa  discounted;  and  it 
does  Dot  now  lie  in  the  mouth  of  Wood  to  say  that  he  re* 
ceived  nothing  for  it*     Wood^  by  his  endorsement,  became 
liable  for  the  whole  amount  of  the  bill^  which  liability  was 
not  in  any  manper  lessened  or  impaired  by  Repdd's  en- 
dorsement, for  tlie  bank  might  have  stricken  out  Rtpold^s 
name,  and  recovered  the  amount  from  Wood*    If  then  ,his 
liability  was  not  eitinguisbed  by  RepoWa  endorsemeiit, 
what  has  since  extingnrshed  it?    Sorely  not  the  payment 
by  Repoldf  who  certainly  is  entitled  to  indemnity  from 
some  of  th^  antecedent  parties.    fPood  was  as  a  security, 
that  if  the  acceptor  or  drawer  should  not  pay  the  moneys 
he  would.     They  have  both  failed  to  pay  it,  and  he,  as 
their  security,  now  stands  responsible  to  Repold  for  so 
much  as  lie  has  paid.     Bvit  it  \%  laid,  that  as  Repold  was 
himself  also  a  collateral  security,  tbf  payment  by  him 
was    only  in    discharge  of  his  own  pledge,  and  there* 
fore  gives  him  no  cause  of  action  against  ffood^  but  that 
argument  goes  too  far;  for  suppose  ff^opd  on  bia  liability 
had  paid  the  money  to  the  bank,  would  it  not  equally  havd 
been  in  discharge  of  his  pledge?    And  yet  it  will  hanlly 
be  said,  that  he  could  not,  in  that  case,  have  recovered  in 
an  action  on  the  bill  against  Brom%y  (if  he  was  solvent,} 
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U|  eoMi4e«itiBOi9f  meh  inbteqneot  pqnneiitv  ttunigh  to  i810» 
ibonej  or  otber  talMable  citosideration  origiaally  passed  ^-J^-' 
f»Aiti  Him  to  Arattfn.  And  if  fT^M^d^  on  rtdeuiiing  bit 
t^edge^  could  lutre  flnttained  art  action  on  the  bill  againat 
brdum^  oh  what  ft\Aw^  is  it,  that  B^M,  having  re* 
dea«Md  bia,  camiot  aastaiit  an  aatioa  against  ff'ood,  who 
aa  to  him4  it  the  drawer  of  ihe  bilU  and  to  whom  Repaid 
fltaiids  in  the  same  relation  as  he  to  Brotbvf  And  againi 
if  a  fittbeeciiieiit  |Niy«eiit  will  give  one  immediate  party  a  • 
Hght  of  aotloh  on  a  bill  of  exchange  against  aaother,  with-- 
out  an  J  money  eooMderation  having  originally  passed  be^ 
iweeh  thorn,  how  oan  it  be  that  the  4ime  principle  does  mik 
t^tond  t<^  aliP  Nor  is  there  any  hardship  in  the  cfise^  Ifood 
was  bMnd  for  the  whole  of  the  money,  and  Mtpold^  having 
|Miid  a  part  of  it,  there  id  nothing  onreas^iiaMe  ill  his  re« 
cvreriag  it  back  agiiin. 

CiiAsii^  C\u  3*  As  T  do  not  concur  in  opinion  with  i\\6 
court,  respect  artd  deference  for  their  judgmetit,  and  whit 
is  due  td  myself,  impel  me  to  communicate  the  principles 
and  reasons  on  which  my  dissent  i^  grounded,  and  I  have, 
endeavoured  to  draw  my  opinion  up  in  a  plain  and  perspi- 
cuous manner,  that  my  reasoning,  and  the  principles  an<l 
positions  of  mercantile  law,  on  which  it  is  founded,  may 
be  clearly  discerned  and  Understood. 

A  bill  of  exchangee  is  assignable,  and  carries  internal 
evidence  of  a  consideration,  in  order  to  facilitate  anc^ 
strengthen  that  commercial  intercourse  which  is  carried  on 
through  its  medium.  The  endorsement  on  a  bill  of  ex- 
change carries  the  same  internal  evidence  of  a  considera* 
lion,  and  creates  a  liability  or  obligation  to  pay  the  mon^y 
to  the  fair  holder  of  it,  who.  after  due  diligence  used,  and 
the  precautionary  steps  have  been  taken,  can  resort  to  the 
drawer  or  any  of  the  endorsers,  for  payment  of  the  money. 
All  the  endorsers  are  equally  liable  on  their  respective  and 
several  endorsements,  and  the  holder  can  support  an  ac- 
tion a^inst  either,  without  regard  to  the  order  in  which 
their  names  stand  on  the  bill.  Every  endorsement  is  in  tho 
nature  of  a  new  bill.  The  considei-ationof  a  bill  of  ex- 
change may  be  inquiredinto  between  the  immediate  par- 
ties to  it,  as  between  the  drawer  and  payee*  the  drawer 
and  acceptor^  and  the  endorsee  and  his  iounediate  en« 
dorsor. 
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1810.  A«  a  bai  of  ficiMLiig9»  and  the  endeiMiiMit  ml  it,  OEny 

^^^^^^      ^ith  them  iutoDal  or  prima  fm$  evidence  at  cantMeft* 
J^       tioov  the  0nm  prcbmdi  of  the  want  of  eonaideratum  is 
imposed  on  the  defendant  in  both  catea. 

In  thki  case  it  ia  admitted  no  codaider4tioB  peaaed  fireia 
JZqieU  to  fVood^  aa  a  motive  or  indocement  for  WoBtfM 
endorsement,  except  auoli  aa  might  anae  in  law  from  tke 
prerioua  endoraeoaent  of  ^food*  It  ia  also  stated^  that 
ITood  and  RepM  endorsed  the  aaid  bill^  at  the  reqnest  f£ 
Jlquila  Broym^  to  give  credit  to  it,  and  to  enable  him  U 
receive  the  monej  on  it  for  his  own  use  and  benefit,  a*d 
that  at  the  time  of  aaid  endorsement  no  commnnicatieii 
bad  taken  place  between  Ifood  and  RqML  respecting  tfap 
said  bill  or  endorsements,  or  respecting  anj  endorseoMUa 
to  be  made  by  them,  or  either  of  them. 

This  is  a  snit  brought  bj  the  endorsee  of  a  bill  of  eg- 
change,  against  his  immediate  endorser,  to  recover  the 
money  paid  by  him  to  the  Bani^  of  BaUimorty  4nd  which 
be  was  compellable  to  pay. 

It  cannot  make  any  difference  in  this  case,  as  ta  the 
question  of  consideration,  whether  the  bill  is  considered  as 
an  accommodation  bill,  or  as  passing  in  the  ordinary  cmwe 
•of  mercantile  transactions;  che  easential  propertiea  ^id 
qualities  appertaining  to  bills  of  exchangia  attach  to  each, 
and  the  usual  forms  and  requisites  must  be  complied  wilh 
to  establish  a  right  of  recovery  ag^nst  the  drawer  and  en- 
dorsors. 

Every  endontor  of  a  bill  of  exchange  becomes  a  coUatersl 
security,  and  by  his  endorsement  engagea  to  pay  llie  asoaeyt 
if  the  drawer  or  acceptor  does  not. 

The  endorsement  of  a  bill  of  exchange,  wtihoai  con* 
slderatioo,  is  a  nudum  puciuniy  aa  between  the  eodeieer 
and  his  immediate  endorsee,  and  no  action  caa  be  sup- 
ported on  it  by  such  endorsee. 

The  endorsement  of  a  bill  of  exchange  creates  a  liability 
in  favour  of  every  fair  or  bona  fidt  holder  of  it,  and  8«eh 
liability  results,  by  operation  ot  law,  from  the  nature  of  a 
bill  of  exchange,  and  therefore  an  inquiry  into  the  cen* 
hideration  in  such  case  is  precluded.  The  inquury  int»tke 
consideration  of  a  bill  of  excUange,  or  die  endoracment, 
being  confined  to  the  immediate  parties  to  it,  cannot  re* 
strict  the  negotiability  of  the  Ull,  nor  can  any  eriis 
from  it. 
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'  The  {Niymtfnt  of  the  iMnej  to  (he  Imhk  bj  It^iftS^  wts  jn^ 
c«rtt!nlj  not  any  cbosidecatton  moving  from  Piepoli  to 
^(m/;  nor  could  an^  liabiiitj  from  Wood  to  Repoid  bb 
created'  by  it  The  consideration  mnfSt  exist  aft  the  thiie 
^the  endorMment.  The  money  was  paid' by  Itepoli  to  the 
lank,  in^  consequence  of  his  own  endorsement^  and  there'- 
By  he  acquired  a  ri^  of  at:tion  or  remedy  against  Brottn, 
the  drawer,  but  not  against  Wood^  because  ff^ood  had  re« 
eeiir^  no  consideration  for  his  endorsemetlt*  fFoo^M 
Bame  beiilg  on  the  bill,  although  ft  might  be  an  !fi<fnce* 
wient  with  Repoid  to  become  an  endorsor,  as  the  risk  of 
his  secorityship  might  be  diminished  by  it,  was  not,  itfdsif 
^lissufedfy,  a  request  by  Wood  to  Repotito  become  an  en- 
4orBor,  nor  could  it,  in  law,  render  him  liable  to  RepoUL 

To  give  validity  to  an  endbrsemlent,  and  mdli^it  operate 
as  k  transfer  to  the  etidiN'see  from  his  immediate  endorser^ 
ttere  must  be  an  existing  consideration,  at  the  time  of  the 
etidoniement,  of  money,  or  something  of  the  valtte  of  mo* 
ney,  moving  from  the  endorsee  to  the  endorsof.  The 
{iriority  of  the  endorsement,  rndependent  6r  'exclusive  of 
kaj  o^>er  circumstance,  cannot  create  any  liability.  If 
fte  endorsement  of  itself  created  a  consideratioii,  it  wouht 
be  conclusive  evidence  in  all  dises,  and  {he  principle  of 
fitw^wtiich' allows  of  an  inquiry  into  the  consideration  be* 
tween  the  immediate  parties,  would  be  infringed,  and  be« 
come  a  nullity. 

It  is  stated  in  the  case,  that  no  consideration  was  re"* 
«eival  by  Wood  from  Repaid^  ex^pt  such  as  might  arise 
by  operation  of  lit^  from  the  previous  endorsement. 

It  has  been  contended  by  the  counsel  of  the  appellee, 
that  as  Wood  endorsed  the  bill  at  the  request  of  Brown^ 
tbd  delivered  tt^to  him  for  the  fiorpose  of  enabling  him  to 
Inrocttre  money  on  it,  that  Brotm^  by  implicatiott  of  law, 
became  the  agent  of  Woodt  to  use  all  necessary  means  to 
d[>tam  the  money,  and  that  the  request  of  Br^um  io  Repoid 
to  enddrse  the  Mil,  was  the  request  of  Wood,  and  that  the 
atibseqnent  payment  of  the  money  by  Repoid  to  the  Bank 
tf  BdltimOtey  coupled  with  the  request,  created  a  good 
Imd  valid  consideration. 

There  can  be  no  doubt  bet  that,  by  these  acts  of  en* 
dorseroent  and  delivery,  the  credit  of  Hood  was  pledged 
toany  person  who  would  pay' money  on  it,  and  that  Wood 
would  have  become  liable  to  tfach  perfoti;  bat  slUrelftbcar 
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1810*  could  not  coAttitiiie  Brawn  the  agent  of  frood4  or  impu(t 
any  anthoritj  td  Brown  to  request  Rtpoldi  or  any  other 
person,  to  endofM  the  bill;  The  fall  extent  of  lfood^9  exr« 
gagement  was  to  be  responsible  to  any  person  who  woold 
advance  the  money  on  his  credit.  An  agent  tannot  be 
inade  by  operation  of  law«  and  more  especially  when  he  is 
io  do  tn  act^  in  that  capacity,  for  his  sole  and  exclusiTe 
benefit 

,  The  base  stated  excludes  all  agency  to  make  a  request, 
because  it  states  there  was  no  consideration  but  what  might 
frise  by  operation  of  law  from  the  prior  endorsement,  and 
also  states,  that  Repold  endorsed  the  bill  at  the  re<)ue8t  of 
BfQwn^  and  does  not  state  that  it  was  done  st  the  requisal 
of  Brou;n;as  the  agent  of  Wood. 

Both  Ujpendo^rs*  names  were  on  the  bill  before  die 
bill  was  O^gotiated^  and  the  discount  was  obtained;  aAd 
ttey  both  signed  for  the  express  purpose  of  giving  credit  to 
the  bilU  and  enabling^the  drawer  to  get  the  money  on  it 
No  monejr  passed  from  Bepold  to  tVood,  nor  any  other 
Conndera^ni  they  were  both  collateral  securities  for  the 
drawer,  that  the  drawee  should  pay  the  bilti  on  the  failure 
of  the  drairee  to  pay  the  bill,  and  on  tlie  holders  comply- 
ing with  the  uAial  requisites,  they  became  liable  on  tli^ 
respective  endorsements  to  pay  the  money  to  him.  On  the 
admission  that  BepoU  paid  the  money  to  the  bank,  he  could 
bave  resorted  to  the  drawer,  but  Wood^  his  immediate  en- 
dorsor,  is  not  lii^e  to  pay  the  money  to  him,  for  want  of 
consideration,  antl  thi^Ki.ihe  supposition  that  it  was  a  bill 
which  had  been  tr|^H^wed  by  Wood  to  Bepold  in  the  or- 
dinary course  of  ijfM|atiIe  business,  without  considera- 
tioo. 

The  payee  of  a  bill  of  exchange  cannot  transfer  it  m- 
less  by  a  special  endorsement,  or  an  endorsement  in  blank, 
and  delivery  to  the  endorsee*  In  this  case  the  endorse* 
ment  by  l^ood  was  in  blank,  nnd  the  delivety  was  Is 
Brown^  and  not  to  RtpoUk  so  that  there  was  not  any  trans* 
fer  from  Wood  to  Rq»oUL  The  bill  came  to  the  posses- 
aion  ofB^poU  by  delivery  from  BrowHy  n^i  for  the  par* 
pooe  of  transferring  it  to  him,  but  f(»r  the  special  purpose 
of  his  endorsing  it  to  give  it  further  or  additional  credit, 
and  was,  alter  endorsement  by  R^foldf  redelivered  to 
Brown^  for  the  sole  purpose  of  enabling  him  to  obtain  a^ 
ney  on  it  for  his  sole  benefit    If  a  real  14U|  <m  what  ppii: 
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ciple  of  law  is  it  fha(  the  first  endorser  is  legally  resp6Bsi*      1810* 
blp  lo  the  secood  ^vithout  any  trapsfer  or  consyeratiou?  '       ^"^^^^^^ 

Considering  it  a^  ^n  i^ccoromodatipo  bill,  (of  which 
there  can  be  i^q  doubt^)  ^d  that  as  si^ch^  it  has  all  thtt 
qualities  and  propertips  incjdent  tp  a  bill  of  excl^ange  ne- 
gotiated in  the  accustomed  mercantile  manner,  what  U 
there  in  thi^  case  to  prevent  tiie  want  of  contideration  froQi 
being  4  bar  to  the  recqvery?  \  think  there  is  not  any  thin}; 
in  this  case  to  distinguish  it  from  the  common  action  of  all 
endorsee  against  his  immediate  endorsor»  whQ  ^pdorseA 
without  consideration. 

A3  to  the  (|[uestf  on  of  cpntributipn  on  the  ground  of  its 
being  an  accommodation  bill:  Tfapd  fipd  Repoldhve  cot- 
lateral  securities;  their  names  are  o(i  th^  samei  bill  as  en** 
dorsors,  an4.tlie^  both  sigped  prior  to  th.^  obtaining  thd 
money  by  discount;  they  became  securities  for  the  dn^ver 
that  the  drawee  would  pay  the  money.  \t  is  not  necessary 
that  both  securities  should  sign  ac  the  same  t\?^e^  o^e  may 
sign  ope  day,  and  the  pther  on  another  day^  por  \a  \t  n^* 
cessary  they  should  have  a  previous  cpnference  c^s  tp.  t^e\r 
inteqtion  of  becoming  securities,  in  order  tq  render  them  Iv* 
able  to  contribution^  The  liability  to  contributb  r^s^ItSf  a|i 
^  consequence  of  law,  from  their  having  entered  ii\to  th^ 
same  engagement  for  the  same  person,  |i\d  tp  ^,0  the  sarn^ 
thing;  the  one  haying  pai4  the  whole  money,  it  is  on  .^ 
principle  0^  justice  that  th^  other  is  compellable  to  contri- 
bute his  proportion.  The  action^or  contributiop  cannot  be 
supported  on  t\\e  bill  of  exchan^  as  si^chj  bqt  to  entitle 
the  party  to  a  recovery  it  muit  specially  set  forth  all  (dp 
circumstances  of  the  ci^se  as  the  ground  of  the  action. 

I  can  see  nothing  to  distinguish  this  case  from  the  cofn- 
mon  ci^es  of  securities  on  bonds  and  notes,  the  liability  is     i 
8imil2|r,  and  the  principle  of  iustice  is  the  sojne* 

Eahle,  J,  The  contending  parties  in  this'suitare  the 
only  endorsors  of  a  bill  of  exchange,  endorsed  by  eack»  at 
the  request  and  for  the  accommodation  ofthe  drawer,  to 
enable  him  to  raise  money  for  his  own  use  and  benefit;  and 
the  action  i^  brought  by  the  last  against  ^he  first  endorsor, 
on  the  groHttd  of  his  having  paid  the  biH  to  a  fUr  holdei% 
The  principal  questioi^^  arising  out  of  the  case  are: 

Whether  there  is  a  consideration  bet?tten  the  parliea 
fuficient  to  natntaiA  the  adMA?  Ait4 


/ 


Digitized  by 


Googk 


#• 


CASES  IN  THE  COURT  OF  APPEALS 


IBlflL  Whether  a  wawt  ©f  conwdermtion  is  s  defeace  tKat  i 


\^^>r^ 


be  Qsed  tgaiast  the  present  appellee? 

As  I  agree  ^th  the  chief  judge  on  all  the  points  he  has 
touched  in  delivering  his  opinion,  it  seems  onnecessary  for 
ne  to  give  the  tesnlt  of  my  reflections  upon  any  of  theai. 
I  mnst^  however,  he  allowed  to  make  some  short  remarfce. 
OD  the  two  adjudged  cases  referred  to  in  tlie  argument,  H 
decisive  of  the  above  questions. 

The  cases  alluded  to  are  those  of  StddoM  vi.  Stratf^rdr 
And  Amtell  v$.  Langstafft,  neither  of  whicli,  it  appears  to 
me,  can  be  assimilated  in  circumstances  or  principles  to 
^  cafe  before  us. 

The  first  is  the  case  of  an  endorsor,  who  endorsed  forac* 
commodation,  and  having  paid  tlie  note  to  a  fair  holder  rest* 
ed  his  claim  upon  his  payment^  but  his  suit  was  not  against 
his  immediate  endorser,  nor  did  the  defendant  endorse  sole* 
1y  to  accommodate  and  raise  money  for  another.  The 
note  was  passed  for  premiums  ofinsurance,  and  endorsed  by 
"Siratfordf  the  payee,  to  Clodey  who,  as  I  understand  the 
^Reporter,  endorsed  to  Seddons.  The  plaintiil'and  defen* 
daot  being  remote  parties  in  the  negotiation  of  the  paper, 
lietween  them  the  consideration  could  not  be  inquired  intof 
and  if  they  were  immediate  parties,  the  want  of  considera- 
tion waa  no  defence  for  Slraf/ord^  because  he  had  received 
"value  at  the  time  of  the  endorsement-i-at  all  events  he  had 
Hot  endorsed  for  accommodation.  Tlie  situation  of  fVood 
in  this  transaction  is  far  different.  He  endorsed  immedi- 
ately td  Repoldf  and  received  value  from  no  person;  and  it 
ia  therefore  open  to  him  to  inquire  into  tlie  stibject  of  lon- 
Mderatibn*  and  show  the  total  want  of  it 

Ru9$dlv^  Zangitafft  resembfes  the  case  before  us  still 
leas.  Th^  defendant  had  endorsed  to  raise  aioney  for  ano- ' 
ther,  and  the  plaintiff  was  his  immediate  endorsee,  hot 
MwitUffCft  value  for  the  note,  and  claiming  merely  as 
/endorsee,  founded  his  deinand  upon  the  money  he  had  ad- 
vanced to  aecommodate  GaUeyJ  The  money  ^e  advanced 
was  the  considerarion  he  gave  for  the  paper,  and  Lang9>- 
(4jfi  was  net  ^i  liberty  iodeCeod  on  the.  ground  that  he  had 
receiTed  no  eousldecatioo  when  he  endorsed,,  because  be 
undertook  to  pay  the  mite  if  GaUey  did  not,  to  any  person 
who  would  fomish  the  maker  with  the  money.  I|i  no  rt- 
ypect  is  the  sitoation  of  Ji^ld  to  be  cos\pare4  to  thai  of 
MusiilL    He  is  fiaiqami^m%ll^s»^di^^ 
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Ktion  insists  on  an  $£t  done  by  him  ts  endorsor*  He  did  134^0. 
not  give  a  consideration  for  the  bilU  but  cmlj  paid  to  the 
person  who  did  give  a  connideratioii  for  it;  and  instead  of 
advancing  to  accompiodafe,  he  ^a  a  debtcM*,  paid  to  fulfil 
his  own  engagement.  His  ca»e  is  not  witjiin  the  contem- 
plation (if  the  understanding  of  IFood  tp  pay  to  those  who 
^liould  advance  for  Brown^  an^  it  therefore  {teems  to  m^^ 
to  be  competent  to  Wood  to  show  tliat  there  is  no  conai* 
deration  between  him  and  the  appellee. 

Not  being  able  to  diacover  how  the  payment  of  JR^ofd 
can  be  viewed  as  a  consideration,  and  it  appearing;  to  me 
that  the  want  of  consideration  may  be  shown  between  the 
parties  to  this  action,  it  is  my  opinion  that  the  coijrt  below 
erred  in  refusing  to  give  to  the  jury  the  directions  prayed 
ttm^     I  am  for  reversing  the  judgment. 

JUDGMENT  AFr^RM^S. 


OwiNcs  VS.  Reynolds,  ei  al.  Lessee.  Decbmsks. 

Errqk  to  the  Generj|l  pourt  This  was  an  action  •ofj,.i,^',/*J^'j;^,;j^ 
cjechnent  for  a  tract  of  land  called  Taylor's  Forest,  lyi>g  ^[.il;; Vmy  ilJJ: 
in  Baltimore  county.  The  case  aa  agree4  i»pon,  and  sub- ay,.iiulfR  \iiS 
mitted  to  the  courts  was  this:  Johi^  Owings^  deceased,  be- dJInw^h«"niinZ 
ing  seized  in  fee  of  the  tract  of  land  called  TayhrU  FortH^ "«  df^^  I'fiJii 
by  hia  last  will  ami  testament,  d^M  the  8th  of  February  i?.4"\T  he%ouVd 
ir62,  devised,  (among  other  things,)  as  follow;  >*And  ag  h"  "^Jiir^IblfiiM 
to  what  it  Jias  pleased  God  to  btefls'me  with,  L dispose  as  my  sonVo!ai.d 
follows,"  &c!.  ••!  give  and  bequeith  to  my  son  CaM  Qw-^^  SIHmIT 
ings, 
Taylor 

my  loving  wife,  •tfmw//*  Otcipge,  my  dwelling  plantation,  J^^'J'^^,^^^^^^  ^ 
and  the  remainder  part  of  my  part  of  Tqylor^s  Fores f^yitn-  ^;^;^  ^Sl^dS 
ing  the  said  plantation,  except  the  60  acres  willed  to  my  i;;^**^J".^J^j*^^ 
aon  Caleb,  to  liev  during  her  natural  life,  and  after  her  de-  iij;?,fo^'iey!^ 
cease  to  C^ll  to  my  son  Lot  Owipgs}  and  if  he  slvoold  dieiV  my*^«i/'ll:i« 
under  aec,  its'my  will  tht:  ^aid  Jaml  shuulfl  f^l!  to  my  H>rT*Ii;*l;'y  hiSr'^iuir 
Caleb,  and  my  dao|hter  JaemAth  OML''    John  OiainE;ir,  h^'UiTSJ'bSi.;^ 

iiv  nrnret  lo'  the' 
nn^  m  niL-jD  tatt  nn  p«rf  i*>li*  tht  iotp  ri^Kt  iinti  r»ri3!frirf|-  rrf^  niy  iifrii*iii^  »fii\«  hii  h»  \tt  and  ft!<jiiintc 


rUftiXn  j/fiTit£fif.i:htii,^hMlhv  foiiowmtr  w(*rtlV  in  ih*.' 'jiirdiM^i^  in  ^livitofff    will.  n»  •^etit  of 
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1810.       shorfly  after  (he  execution  pfhis  willi  died  i^zed  and  pot-* 
^-NT^      Bessed  of  X\iO  land  therein  mentioned.     ^$enaih  Owi»g9^ 
V"'*       wife  of  John  Omnss^  the  testator,  after  her  buftt^ancTa 
death  entered  ppon  the  land,  and  became  possesaed  th«rf- 
of,  claiming  the  sape  und^r  the  devise,  and  occupied  antf 
possessed  it  until  her  death,  ^hich  happened  iome  time  in 
the  month  of  April  |792.     Lot  Owtngs  n^med  in  thp  ivill, 
attained  the  age  of  £{>  years,  ^nd  die<)  intestate  in  the  year 
177St  leaving  the  lessors  of  the  plaintiff,  Kachd^  Nane^ 
Sarah  and  LoU  his  heiresses  at  law*  and  who  have  inter- 
married with  ^icholas^  Charles  and  John  HeynolJt^  and 
John  Peck^  the  other  lessor  of  the  plaintiff.     The  defend- 
^      ant,  Caleb  Owtngs^  is  tlie  same  person  named  in  the  wiU 
of  John  Otvings^  to  whom^  and  a  certain  ^senath  Odtfi^ 
the  land  was  limited  over  by  the  will,  in  case  Loi  Owingt 
should  die  under  age;  and  Caleb  Owmgi^  the  defendant^  i^ 
the  eldest  son  and  heir  at  law'of  J^Jm  Owinfi^  t|ie  te«[t#- 
tor. 

Chase,  Ch.  J.  The  question  submitted  to  the  court  in 
this  case  is,  what  estate  is  devised  to  I/>t  Otcings  by  the 
will  ot  his  father  John  Otoingn^  in  the  lands  in  question^- 
an  estate  in  fee  simple  or  for  life? 

It  is  admitted  that  there  are  not  any  words  of  limitation 
or  inheritance  in  this  will  superadded  to  the  devise  of  Ia^ 
Ou'ings;  and  also,  that  unless  the  testator  has  used  words 
in  his  will  indicating  an  intention  to  give  a  fee  in  the  lands 
in  controversy  to  Lot  Owings^  an  estate  for  life  only  pass- 
ed to  him.  But  it  is  contended,  the  testator  has  used 
words  in  his  will  which,  when  the  several  parts  of  it  arc 
considered  together,  plainly  import  an  intention  to  give  ^ 
fee  to  Lot  Oioings;  and  three  circumstances  are  princt' 
pally  relied  on  as  indicative  of  such  intention— I.  The  in- 
troductory clause — 2.  The  limitation  over  to  Cal^  Otcings 
,  and  Menath  OdeU^  if  I/it  Otrings  died  in  his  minorityi 
and  $.  There  being  no  clause  disposing  of  the  residue. 

It  is  established  beyond  controversy,  that  the  intention 
of  the  testator  is  to  prevail  if  not  repugnant  to  some  rule 
or  principle  of  Uw;  and  that  such  intention  is  to  be  collect- 
ed from  the  words  of  the  will.  That  no  technical  words 
are  necessary  tq  create  a  fee.  But  the  principle  establish- 
td  by  an^^ogy  to  the  rules  prevailing  in  the  limitation  of 
estates  by  df^ed  at  common  law  ^  that  if  litw  is  given  ge^ 
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herally  without  adding  words  of  limitation^  ati  Estate  for 
litie  only  passes;  and  Uiis  rule,  though  it  often  interferes 
With  and  defeats  the  intention  of  the  testator,  is  so  firmly 
settled,  that  no  probable  conjecture  can  shake  it.  As  ther« 
Are  not  any  wonts  appropriated  in  a  will  to  the  creation. of 
a  greater  estate  than  for  life,  the  courts,  without  infring- 
ing the  above  rule,  hare  decided,  that  if  it  appears  on  con- 
sideration of  the  whole  will,  to  be  the  plain  intention  to 
give  a  fee  in  th6  land,  a  fee  passes.  It  is  also  an  establish- 
ed rule  in  the  construction  of  a  will,  that  the  heir  at  law 
U  not  to  be  disinherited  unless  by  express  words  or  neces- 
sary implication. 

Having  premised  thus  much,  I  will  now  consider  those 
tircunistances  from  wliich  it  is  said  a  plain  intention  in  the 
testator  to  give  a  fee  to  Lot  Owings^  is  to  be  inferred. 

Introductory  clauses  ire  in  general  mere  form,  and  irt^ 
•serted  without  any  particular  or  precise  meaning  being  an- 
»exed  to  themj  for  almost  every  person  who  makes  a  will, 
sets  down  with  an  intention  to  dispose  of  his  whole  estate; 
and  therefore  they  cannot  have  much  influence— >^and  only 
in  favour  of  the  clear  intention  of  the  testator.  Denn  V9» 
6a«*tn,  Cotdp.  65d,  660. 

The  introductory  clause  in  this  case,  **as  to  what  it  liad 
joileased  God  to  bless  me  wlth,'^  can  have  no  weight  to  in« 
auce  the  court  to  decide  a  fee  passed  to  Lot  Omngs.  It, 
does  not  contain  the  word  estate^  nor  an^^  word  of  similar 
import,  from  whence  an  inference  can  be  drawn,  by 
coupling  it  with  the  clause  in  question,  tliat  the  intention  was 
to  give  a  feej  and  besides,  there  arc  no  words  to  connect 
the  devUe  of  the  land  in  question  with  the  i/Uroduclion^  so 
astopasstlie  whole  interest.  Denn  vs.  Gaskin^  Cowp. 
€60. 

As  to  the  limitation  over,  if  Lot  died  in  his  minority.  It 
appears  to  me,  the  meaning  of  the  testator,  to  be  collected 
ffbm  the  words  of  his  will,  was  that  Lot  Owing9  should 
kavean  estate  for  life,  with  a  contingent  remainder  to  CWe6 
.  Owings  and  AsentUh  Odell  for  their  lives,  on  the  contin- 
gency of  Lot  Omngs  dying  in  his  minority.  But  if  the 
contingency  did  not  happen,  there  are  no  words  to  show 
Lot^s  estate  was  to  be  enlarged  to  a  fee.  If  it  could  be  iai« 
plied,  it  is  by  no  means  a  necessary  implication,  for  the 
substitution  was  not  to  the  heir  at  law,  but  to  Caleb  Ow^ 
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1810;  tngntni  Aienath  OdelL  fbwler  or.  BlackwcBy  1  Qrau 
l^ep.  35S. 

Cdleb  Owing*  19  the  heir  at  law  who  ig  entitled  to  that 
plrt  of  thfe  real  estate  which  is  net  didpofted  of;  and  the 
heir  at  law  is  not  to  l>e  disiDherited  unless  bj  express 
words  or  necessary  iinptication.  Gascoign  vs.  Barker^  5 
JllL  10.  SLB{lM.  66,  8t.  Bya9  vs.  Byai^  2  Fes.  164, 
165. 

Nothing  can  be  inferred  from  the  testator's  not  dispoa- 
ing  of  the  residue. 

In  order  to  make  a  devise  of  lands,  without  any  limitM^ 
on  added,  a  fee«  such  an  intention  must  appear  as  is  suffi- 
cient to  satisfy  the  conscience  of  the  court  in  pronouncing 
it  such;  if  it  is  barely  problematical,  the  rule  of  law  must 
take  place.  Boe  vs  Blackelty  Cowp.  240.. 

DuvALL  and  I>oi»«,  J.  were  of  opinion,  that  Lot  Owingtt 
took  a  fee,  and  judgment  was  consequently  entered  cm  the 
case  $taicd^  for  the  plaintiff,  and  the  defendant  brooght  the 
prestjnt  writ  of  error. 

The  cause  waa  argued  before  Pole,  BuoBLaxAX,  and 

Gantt,  J. 

Bidgelyy  T,  Buchanan  and  Harper^  for  the  plaintifT  io 
error,  cited  Frogmotton  vs.  Holy  day  j  3  Burr.  1618;  and 
Totnkins  vs.  Tomkins^  cited  in  I  Burr.  234. 


Johnson,  (Attorney  General)  for  the  defendant  in 
referred  to  Brogden  vs.  Walker^s  Ex*r.  ^*c.  2  Harr.  ^ 
Jofins.  285,  and  Chew^s  Lusee  vn.  fftems^  1  Hart.  9r  ^- 
Hen.  463.  S.  C.  2  Oirr.  ^  Johns.  173,  (not€.)  He  also 
referred  to  the  case  of  Frazier^s  creditors  va.  Frazief^9 
keirs,  in  the  court  of  chancery,  (a.) 

The  Court  reversed  the  judgment  of  the  Qenenl  Coart 

Gautt,  J.  gave  no  opinion* 

jvx»OMSirr  R£rEitsci>. 

(a)  tn  the  case  of  Frazicf^s  crediiors  m.  Frazier^a  ketrs^  u  hit 
Was  filed  by  the  creditors  of  Alexander  Frttzier,  for  the  sale  of  hi* 
real  estiite,  for  the  payment  of  his  debts.  The  answer  oFJ^kn  Jilex^ 
ander  Frazier^  an  infant  defendant,  by  his  ^fuardian,  anion^  other 
things  stated,  that  Alexander  FraxUr  died  in  June  1790,  above  thd 
a^e  of  twenty  vears,  intestate^  and  without  leavimr  issue,  lestTin^ 
ttie  said  /.  A.  tVazier,  h\9  only  brother,  his  heir  at  kw.  That  the 
father  of  ^^^nxtk^  and  /  A.  Frazier,  by  his  will  darted  tbe  18th  of 
March  1777 9  devised  amoo^  other  thui^  as  follow^  riz.  **l  gir« 
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m^  lieqnentli  ftll  tht  land  that  I  am  poswased  of  to  be  eqissfly  iU       1810* 
Vided  between  my  two  sons,  Jttextthder  and/oAn  Jikxandn^  to  them      K^'V*> 
end  their  Iiein,  fbr  ever;  biit  if  in  case  either  of  my  said  ,90ns        OiMngt 
Shoald  die  without  any  heir  lawfaHy  begotten  of  hSs  body,  or  bc«       ttk^LiMil 
ibre  he  arrires  to  the  age  of  twenty  years,  that  then  in  such  case  ^^' 

liis  part  to  he  the  ^le  right  and  property  of  my  surviving  son*  * 

l^a  heirs  and  assigns^  ibr  ever.*'  *^Iiem,  Whereas  I  have  given  all 
my  land,  to  my  two  sons,  my  will  is  that  the  diviaioh  line  shall  be»  ^   ' 

girt  at  Balce^a  land,  and  so  nmning  towards  Fishing  creek.  My  son 
Jikjctmder  to  have^  the  first  choice  of  the  knd  "  '^hem.  My  wli^ 
and  desire  is,  that  fny  son  Jilexantkr  do,  out  of  his  part  of  my  es- 
tate, expend  so  much  mbney  as  will  he  Sufficient  to  give  my  soa 
Min  Alexander  a  good  education."  By  the  wilt  the  teatater  ap- 
pointed his  son  j^i^xoncter  his  executof.  It  waa  imbmitted  to  tb« 
chancellor  to  determine  whnt  estate  passed  to  .^&(nnu2er  under  thi* 
devke.  It  dees  not  appear  from  the  papers  in  the  Cttse  that  the 
chauccllor  decided  what  estate  Alexander  took  tinder  the  deviiM. 
Ih  Novcmher  17^5,  an  agreement  was  entered  into  by  the  counsel 
gf-  the  parties,  in  which  it  is  stated  tiiat  Akxander^  under  the 
Mf'iU  of  his  father,  had  the  right  of  election  aa  to  whieh  pot  of 
tfie  land  he  would  choose;  and  it  being  doubtAil  whetherany  elec- 
tion WAd  made  by  him,  and  also  doubtful  whether  the  court  of  chan« 
eery  could  detei-mine  the  fact  of  election,  for  the  prevention  of 
oontro%'ersy  in  future,  it  was  agreed  that  the  eliajiceUor,  with  the 
consent  of  parties,  shouM  decree  a  sale  of  the  whole  of  the  landt 
devised,  &c.  the  proceeds  of  the  land  to  be  equally  divided  be- 
tween the  creditors  of  Jtkaeander  and  the  denmdant^  eadi  one 
half.  1*he  chancellor  decreed  according.  A  sale  having  been 
made,  /.  A.  IiVazter  exhibited  an  account,  in  which^  amongist 
other  matters,  he  charged  the  deceased  as  follows,  y\z: 

■  ««i'o  a  dna^  on  the  estate  for  default  of  csrpending 
money  in  the  -education  of  Mn  Ahxander  fntzier^  a» 
directed  by  the  will  of  .Alexander  Draziert  (thefatber«) 
deceased,  9ay  8  years  at  £40  per  year,  £3^0  0  0.** 

Hawsoit,  Chancellor,  (August  1799.)  This  charge  is  founded  ofi 
the  claimant's  construction  of  his  father's  will.  New  supposing  it 
the  intent  of  the  \rtll  to  charge  Alexander  with  his  brother's  educft'* 
tioa  and  maintenance,  the  strangest  wOTds  imaginable  are  used. 
It  is  not  **{  give  Akxmder  one  h^  iStmy  estate  on  condition  that 
lie  Uy.ptit  the  sum  of  «^in  the  complete  education  and  maiuteii* 
aiice  of  his  brother  at  some  approved  school,"  or,  "1  will  that  the 
part  of  my  estate  delrised  to  Alexander  he  chained  with  the  ex- 
pense 9f  providing  a  good  education  to  his  brother,  and  lik'ewiae 
completely  maintaining  him  at  some  approved  school.'*  No!  it  is, 
*^V  wiH  and  dferise  is,  that  my  son  Mxander^  do,  out  of  his  part 
of  the  estate^  expend  so  much  money  as  will  be  sufficient  to  give  my 
son  John  Alexander  a  good  education." 

It  is  apparent  from  the  whole  will,  (setting  aside  this  disputed 
p&rt,)  tliat  the  testator  contemplated  perl^MSt  equality  between  hi» 
two  sons,  except  that  he  gives  AleJbander,  the  elder,  the  choice  of 
two  equal  parts,  aud  makes  him  executor;  whieh  is  just  what  was 
reasonable,  &c. 

Now,  by  changing  the  disposition  of  the  words,  and  puttinff 
**ouf  of  his  part  of  the  estate^''  at  the  end  of  the  clause,  it  stands  per- 
fectly consistent  with  that  intended  equality,  and  it  is  weM  obserr* 
ed  by  counsel,  that  transpositions  are  fVequently  made  for  the  pur* 
pose  of  supporting  a  rational  construction  of  the  whole.  It  may  be 
observed,  that  there  are  few  men,  who,  m  spelling  or  writing  do  not 
.  express  themselves  in  such  a  manner,  that  if  you  understand  them, 
according  to  the  strict  rules  of  gramnMur,  you  make  tliem  ipcdk 
contrary  to  their  inteutioa. 

VOL.  m.  19 
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1 8  tO.  It  L|  aO^p^ed^  without  proof^  that  Alexander  was  burthened  wHii 

V-..^^^^  the  education  gf  bU  brother,  on  account  of  hit  (the  said  df/lexon- 
Owit^  dfr**)  having^  already  received  a  good  education;  and  that  hv  so 
»fj*  Ua  charging  hjni»  equality  was  preserved.  But  it  is  not  so.  In  suth  a 
VJnow  ^^^  ji^g  eldest  son  \irouId  be  educated  at  the  charge  of  the  whole 
estate^  and  the  younger  at  the  charge  of  the  elder's  part. 

For  illustration,  suppose  the  whole  estate  to  be  £4000,  and  that 
*    ,  jC500  had  been  expended  in   edupating  Alexander^  more  than  had 

been  expended  on  Johf^  To  make,  them  equal  it  ought  to  be  di> 
rected  that  £500  shall  be  expended  on  Johrif  and  the  residue  di- 
vided between  them.  In  that  case,  they  will  have  been  educated 
at  equal  expense,  and  the  share  of  each  will  be  £1750.  But  ac- 
cordmg  to  the  construction  contended  for,  they  will  have  been 
educated  at  equal  expense,  and  John  will  get  £500  more  than  fais 
brotlier;  that  is,  the>  ^ach  share  £2000  out  of  the  £4000,  John  has 
hb  part  clear;  but  £500  is  taken  from  Alexander  to  educate  and 
maintain  J<An,  When  the  cdntemplation  of  equality  is  so  apparent, 
whtfn  an  easy  obvious  transposition  will  support  that  equality,  and 
wben«  without  the  transposition,  such  inequality  takes  place,  it  is 
Impossible  to  arimit  the  claimant's  construction  of  the  wiO. 
^  **M[y  will  and  desire   is,  that  my  son  Alexander,  out  pf  his  part 

of  the  estate,  shall  expend  so  much  money,"  &c.  as  already  has 
been  observed,  is  strange  language  to  constitute  a  charge  on  .l/cc- 
amUr^s  part  "My  will  and  desire/'  are  words  very  significant. 
**To  expend  90  much  money,"  are  equally  so.  In  abort,  the 
meaning  of  the  whole  clause  was,  that  ^/rjra/wifr,  the  executor, 
should  be  authorised  to  lay  out  as  much  ot  John's  pait  of  the  per- 
sonal estate,  as  would  suffice  to  give  him  a  liberal  education; 
ivithout  this  provision  in  the  will,  John's  education  might  be  de- 
fective. The  guardian,  whom  he  might  choose,  or  who  might  be 
appointed  without  the  provision,  might  not  think  proper  to  eX" 
pend  so  much  money  as  might  suffice,  particularly  if  the  annual 
profits  should  not  correspond  with  the  proofs  in  this  cause,  of 
might  happen  in  some  year  to  fall  short. 

In  addition  to  all  this— supponng  u^s  compelled  to  take  hts  for 
JUexander^s,  it  may  be  asked,  whether  g^ood  ethication  must  com- 
prehend maintenance;  or  whether,  to  prevent  the  great  inequality 
m  (avonr  of  a  younger  son,  education  might  not  mean  barely  the 
price  of  tuition,  books,  Stc^  Lodging,  food  and  clothing,  must  be 
liad,  whether  at  school  or  at  home;  and  therefore  it  migltt  be  said, 
that  he  who  is  charged  with  education  is  not  of  course  charged 
with  those  articles  of  necessity. 

In  construing  a  will,  it  is  notorious  that  the  judges  have  never 
consideretl  the  question  as  a  mere  point  of  grammar.  The  question 
ever  is,  ««what  was  the  intent  of  the  testator,'^  to  be  collected  from 
the  whole  of  his  words.  Amongst  grammarians  there  is  no  doubt 
that  his  is  considered  in  propriety  as  referring  to  the  antecedent^ 
if  tliere  be  one,  and  not  to  a  subsequent.  It  may  indeed,  in  thia 
case,  be  contended  that  the  testator  was  not  aware  of  any  antece- 
dent, or  any  rule  of  grammar.  It  is  probable  that  he  was  no  gram- 
marian. 

Let  it  jost  be  supposed  that  he  had  appointed  two  exeeuton,  and 
had  said  **my  will  and  desire  is,  that  my  exeeuiorsj  (instead  of  say^ 
ing  my  son  Alexander^)  do,  out  of  Ait  part  of  my  estate,  expend," 
&c.  is  there  ev^n  a  rig^d  grammarian  who  would  say,  that  the  tes^ 
tator  violated  the  rules  of  grammar.  No!  he  would  say,  **kis^*  re- 
fersto  the  antecedent,  if  there  be  one,  but  the  word  "to"  may 
well  be  placed  so  as  to  refer  to  a  subsequent,  as  is  the  case  of  Mr. 
Jhmeier  directing  his  two  executon^  out  of  his  part  of  the  estate,  to 
educate  his  son  John  Jlexander. 

,0w  the  whole,  from  the  fullest  investigation  of  this  case,  and  on 
foil  deliberation,  it  does  not  appear  to  the  chancellor  that  ^fcfct 
Akxandar  Fraziet  bath  any  joat  chdmagaingt  the  eatntc  of  .gtowdw 
fhuier. 
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OF  MARYLAND.  Hy 

Haxnan  vs.  Towers*  1810. 

Decbmbkiu* 
Appeal  from  a  decree  of  the  Court  of  Chancery.    The      i— y^ 

)ti\U  filed  bj  the  present  appellee,  stated  that  she  is  the  ^^^^ 
sister  of  the  defendant,  Iluxman^  (now  appellant)  and  be-  '"'*>*«» 
fore  her  intermarriage  v^ith  /.  Totcers^  who  is  now  dead,  being  made  u*  $ 

'\%  HOP  S  DM  Wllob 

lived  with  (he  defendant  for  several  years,  and  rendered Mvioioicrwuia, 

J  ^  to  hare    and    to 

h»m  valuable  services  by  attending  to  hi^  family  concerns,  ^,jj,'^jjjj  '^ 
and  superintending  his  domestic  affairs.  That  in  1  ^92  JJj;*  J  *!pL^^ 
she  intermarried  with  J.  Tcwm.  That  the  defendant,  ItSii^SeSdS 
with  a  view  of  remunerating  her  for  her  services,  agreed  J^^J^JJiqiSS 
to  grant  and  convey  to  her  husband  and  herself,  for  their  JJ*5^";2SSI!mII 
lives,  a  lot  and  dwelling-house  in  the  city  of  JBaUimorej  si- j^{m°^  ^mcn 
tuate  in  ^ibemarle'Siree.tj  being  part  of  lot  number  326,  ^-.i^^'iuMc 
juid  in  evidence  of  the  contract,  eiecvted  apd  delivered  m«iry  ^  •<»frr 
the  foUowino;  instrument  of  HTi ting,  viz.   t*To  all  people  *boie*iiSrii»riioa 

^  ^  .  ■       "^      E,  the   lorviTurt 

to  whom  these  presents  shall  come,  greeting.  John  Hant  ^»f*^^^^ 
nan  do  send  greeting.  Know  ye,  that  I  the  said  John  Hant 
nan%  of  B{JUmore-iown,  in  the  state  of  Maryland^  do  give 
and  grant  unto  John  arid  £liza  Tbt^er^,  a  dwelling-house 
ai^d  lot  in  f^/^fa^iar/f -street,  l)eing  part  of  lot  nuo^ber  three 
l|undred  and  twenty-sis,  containing  twenty  feet  in  front 
and  forty  feet  in  depth,  of  whichi  before  the  signing  of 
these  presents,  I  have  delivered  to  Eliza  Towers  an  in- 
ventory signed  with  my  own  hand,  and  l>earing  even  date. 
To  have  and  to  hold  the  said  premises,  or  dwelling-housei 
during  the  lives  of  the  said  John  and  EUza  Towersy  froni 
henceforth  absolutely,  without  any  manner  of  condition. 
In  witness  whereof  1  have  hereunto,  set  my  hand  and  sea! 
this  fourth  day  of  June,  in  the  year  of  our  l-ord  o^e  thoi<^ 
sand  seven  hundrec)  and  ninety-three^ 
Signed,  sealed  and  delivered,  in*^ 

the  presence  of  James  Hannani  )>John  Hannan^  U^^'l  ' 

J^ftchael  Hannan**  J 

The  bill  aUo  stated,  that  the  defendant,  in  pursuance  of 
the  contract,  put  J.  Towers^  and  the  complainant  his  wife, 
in  possession  of  the  house  and  lot.  That  they  expended 
a  considerable  sum  of  money  in  repairing  and  enlarging 
the  house,  by  adding  another  story  to  it.  That  they  con* 
tinned  in  possession  until  the  death  of  J.  Towers^  andt 
the  complainant  continued  in  possession  until  1800.  That 
in  179r,  after  the  death  of  J.  Towers^  the  defendant 
If  aoght  au  ejectment  ajainit  the  comptaiJiaQt  for  the  house 
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1310L  ind  lot,  and  obtaiQeil  judgment,  and  in  1800  executed  a 
writ  of  possession,  and  turned  the  complainant  out  of  pos* 
ttseion  of  the  liouae  avvd  tot,  and  atili  hoMft  the  sam^,  and 
mppropriatesthe  pro^s  to  hts  own  use  and  benefit,  ^rayer^ 
Ao  be  peinstated  in  possession,  and  tliat  th^  defendant  ac-  ' 
tount  for  the  profits  thereof,  and  convey  unto  the  com^ 
ptaioant  a  I^l  estate  in  the  premises  for  her  life,  i^nd  for 
ficther  relief,  •&€.  The  anmaer  Gf  the  defendant  states^ 
that  the  iiistrum^t  of  writing  was  wholly  voluntary  and 
gratuitoas,  and  without  any  consideration.  Tliat  soma 
time  after  the  marriage  of  the  complainant  with  Towtrt^ 
who  was  a  sea  faring  man,  &c.  he  was  prevailed  upon,  in 
^der  to  give  hi^  the  appearance  of  a  permanent  residence 
in  BdUiv^rt^  and  thereby  give  him  a  greater  probability 
4)f  getting  employ  from  that  port,  to  put  him  in  possessioi^ 
of  the  howie,  and  did  give  him  some  written  iur^trument, 
bot  whether  the  same  refers  to  the  complainant  he  knows 
not,  t>epafi«e  the  same,  thongh  referred  to  in  the  bill,  if 
mot  e^ibited,  &c«  He  denies  any  contract  which  can 
give  her  any  interest  ip  the  property,  but  if  tlrere  be  one  it 
moft  be  produced  and  proved.  Commissions  issued,  and 
testimony  was  taken  and  retorted,  apd  the  case  argued 
Md  aiAmftted  te  the  chancellor. 

K*LTY,  Chancellor,  (2rth  of  April  180r.)  The  object  of  the 
Vill  is  to  compel  the  defendant  to  convey  to  the  cnmplainant 
a  legal  estate  in  th^  lot  therein  mentioned,  which  had  been 
conveyed  to  her^  and  her  husband,  who  is  since  dead,  by  the 
instrument  of  writing  exhibited.  One  of  the  grounds  of 
defence  is,  that  the  above  deed^  if  it  lia^  been  ac^nowMg-. 
ed  and  recorded,  wppld  have  Wn  a  lease  for  their  joint 
lives,  apd  that  the  estaf  e  would  have  ceased  upop  the  death 
of  either»  op  account  of  t|)ere  bejng  no  words  of  survivor- 
lihip.  The  chancellor  considers  it  ^  aufficiept  reason  to 
induce  him  to  r^qufst  the  opinion  of  the  chief  judge  of  th^ 
third  judicial  district,  as  provided  for  by  law.  He  there-^ 
ft»re  requests  jud|;e  Chan  to  express  in  writin|;  his  opinion, 
wh^her  the  above  decid,  if  it  had  been  acknowledged  and 
recorded  according  tp  law,  a^o^I^  have  created  an  estate 
on  t|ie  joint  lives  of  ^t^hn  and  Eliza  Towm^  yi^hich  woald 
have  ceased  upon  the  death  of  either  on  affount  of  their 
being  po  words  of  surrivorsiiip?  Or,  whether  it  would  have, 
created  an  e»t|kte  ii^  joi;4  twMiiPjr*  frtu^  w<«iNt  ^vc  a^rt 
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▼ivctl  it  \ht  longest  liver,  and  of  coij^e  whfrt]\er  Efhm      48'^^ 
Totrcr*,   («o  Hey^wnce  of  the  joint  t^nj^pcy  appearing,) 
ivould  op  the  death  of  the  said  /oA/i  Tatom  be  «Dtit)cd  to 
the  said  lot  for  her  lifcf 

Chase,  Ch.  J.  gave  t)ie  follo^ving  opinion  in  writing: 
The  grant  being  untq  John  apd  Eliza  Towers^'  to  have 
and  to  hqld  tthe  premises  or  dwelling-huuae  during  the. 
lives  of  the  said  John  and  Ellc^a  Towers^  I  am  of  opinion, 
that  a  joint  estate  vested  ip  John  and  EUza  Totcera  dur- 
ing their  lives,  and  the  quality  of  survivorship  being  inci- 
dent to  a  joint  estate,  or  joint  tenancy,  wilhoqt  any  tech- 
nical or  other  words  being  necej4?ary  to  confer  tiiat  quali- 
ty. I  am  also  of  opinion,  that  the  whple  devolved  o|i  the 
^urvivor  during  het!  life,  according  to  the  case  ^s  stated  bj 
the  honourable  chancellor. 

KiUyn  Chancellor.  This  point  being  thus  determined  by 
the  phief  judge,  which,  if  the  law  had  been  otherwise  would 
have  made  an  end  of  t^  ca$e9  the  other  points  are  to  be 
considered'  The  chancellor  has  examined  the  case,  and 
'  Ute  resalt  of  his  examination  is,  <hat  the  complainant  is 
entitled  to  the  relief  which  §he  prays. 

The  remi^ining  ground  of  defence  set  up  by  the  answer 
is,  that  the  instrument  of  writing,  given^o  the  complainant, 
was  wholly  voluntary  and  gratuitous,  and  without  any  coa« 
sideratiop. 

It  is  certainly  l^id  down  as  a  pfinciple,  that  a  cqnrt  of 
equity  does  not  decree  specifically  without  a  consideration, 
or  that  it  will  not  carry  |nto  exectftion  a  voluntary  dee4 
without  either  a  valuable  or  meritorious  consideration.  It 
will  DOt  be  necessary  in  the  present  case  to  depart  from 
tills  principle,  howeyer  questionable  it  may  be,  when  Bp«  . 
plied  to  instruments  solemnly  executed  and  delivered;  but 
an  inquiry  into  the  groi^nds  of  it  may  not  be  improper. 

The  maxim  of  the  civil  law,  q^od  ex  nudo  parto  npn  ori* 
iur  aciia,  has  given  rise,  to  the  principle  above  stated,  and 
to  the  position  in  support  of  it,  that  putting  a  nude  contract 
into  writing,  even  when  under  s^al,  will  riot  supply  the 
want  of  consideration,  which  19  stated  by  Poweii  to  be 
IB  essential  defect  in  a  contract  by  the  civil  law.  But  ift 
the  opinion  given  by  Justice  WUmoU  in  PilhmB  t*.  MU- 
rey,  3  Burr.  I6r0,  (tho»  contradicted  by  the  judges  in  the 
^sf  of  Ram  and  Hytg^ke^,)  W  ftWed,  (ha^  ^nliq^  wa«  no 
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18t0.  radical  defect  in  the  contract  for  want  of  consideratioD, 
but  it  was  made  reqjuisite,  in  order  to  put  people  upon  at- 
tention and  reflection,  and  therefore,  if  by  stipulation  or 
fiTiting,  it  was  good  without  consideration.*'  The  reason- 
ing of  I^tpell  to  (he  contrary  does  not  appear  satisfactory. 
It  i«t  that  "when  the  maxim  was  adopted  and  received  into 
our  system,  it  was  accepted  in  lis  full  eictent;  qur  law  not  re- 
cognizing any  ceremonies  analogous  to  a  stipulation,  which 
Eeems  to  have  been,  not  the  creation,  but  the  ratification  of  a 
a  promise  or  contract  in  form  before  a  magistrate."  But  in- 
asmuch a'^  the  putting  a  coqtract  into  writing,  with  the  seal- 
ing and  delivery,  are  stronger  evidence  of  deliberation  thaii 
the  stipulation  of  the  civil  law,  it  would  seem  reasonable  tq 
give  to  those  solemnities  the  same  effect  of  preventing  con- 
tracts from  being  made,  and  without  consi(/eration;  and  the^ 
words  cited  by  Justice  fTilmot  from  Plowdtn  are  to  Uiis  ef- 
fect— ^'•The  delivery  of  the  deed  is  a  ceremony  In  law  signify- 
ing fully  his  good  will  that  the  thing  in  the  deed  should  pass 
from  him  who  made  the  deed  to  the  other.  *^  Powell^  in  re- 
ply to  the  observation  of  Blnckstont^  ^'that  the  rule  as  to 
nudum  pactum  does  not  hold  ip  some  cases,  where  a  pro- 
mise is  authentically  proved  by  written  documents,  as  of  a 
voluntary  bond  or  note  of  hand,"  reotarks,  that  *Hhe  lormer 
turns  on  the  ground  that  it  is  an  instrument  under  seal 
and  delivered,  which  binds  the  parties,  and  alters  the  pro- 
perty, though  there  De  no  consideration;"  that'  "the  latter 
is  of  a  distinct  species;  and  that  as  long  as  a  note  of  hand 
is  confined  to  the  parties  who  fabricate  it,  the  want  of  con- 
sideration is  a  clear  bar  to  recovering  any  thing  upon  it, 
upon  the  ground  that  it  is  nudum  pactum.^^  But  the  law 
only  permits  the  defendant,  (not  being  estopped  by  deed,) 
to  inquire  into  the  consideration  of  the  note,  and  the 
burthen  of  proof  lies  on  him,  and  not  on  the  plaintiff,  the 
note  being  prima  facte  evidence  of  his  claim.  PoweU,  in 
the  preceding  part  of  the  same  chapter  obs^nres,  that 
^*where  a  contract  or  agreement  is  by  deed^  the  cause  or 
consideration  is  not  inquirable  into  in  an  actiot^  tupon  it; 
for  every  deed  importing  in  itself  a  consideratioUt  paroely, 
the  will  of  him  who  made  it,  a  contract  or  agreemeot, 
whete  either  of  tliem  is  by  deed,  is  never  considered  as 
nudum  pactum,^^  It  appears  to  be  strange,  that  whilst 
courts  of  law  not  only  give  their  validity  to  sealed  instm- 
pentsi  but  in  every  pcssible  case  exeircise  an  equitrtle 
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jeriaillctiort  for  the  attainment  of  justice  court*  bf  equity  1810. 
should  W  studious  to  find  cases  in  which  they  may  avoid 
giving  relief*  Admitting  it  to  be  discretionary  with  courts 
of  cKjuity  to  decree  the  specific  performance  of  agreements* 
yet  they  ought  to  pay  that  deference  to  the  solemnity  of 
deeds,  as  to  intend  them  the  act?  of  reasonable  men^  and 
arising  from  a  good  consideration,  unless  the  contrary  be 
provedi  And  where  no  considei^ation  on  the  face  of  the 
deed,  it  should  not  on  that  account  be  deemed  merely 
voluntary;  but  it  should  be  incumbent  on  the  grantor  to 
prove  aoy  eircum^^tances  of  fraud,  unreasonableness  or 
surprise,  in  order  to  show  that  a  specific  performance  would 
be  unjust. 

But  the  present  case,  (in  iiddltion  to  the  important  cir- 
cumstance of  its  being  against  the  grantor  himself,  and 
there  being  no  creditor,  or  other  person  concerned,)  is  not 
ft  bare  vollintary  agreement  without  a  consideration  ex- 
pressed of  implied.  And  the  chancellor  considers  the  fol- 
lowing as  established  principles,  to  wit:  That  a  considera- 
tion may  be  averred  and  resorted  to  without  being  expressed 
in  the  deed;  and  that  to  avoid  the  rule,  it  has  been  laid 
down,  that  any  consideration,  however  small,  will  be  suf- 
ficient«  a  court  of  equity  being  willing  to  lay  hold  ot  any 
just  ground  to  Uphold  an  agreement. 
.  There  is  in  the  first  place  a  good  consideration  as  against 
the  defendant,  or  even  his  heirs,  if  he  was  not  living— 
that  of  blood  or  natural  love  and  affection,  which,  though 
not  expressed  ii)  the  deed,  appears  to  have  existed,  from 
the  bill,  the  answer  and  the  evidence,  the  complainant  being 
the  defendant's  sister.  The  service  rendered  to  him  by 
the  complainant  as  a  house-keeper,  as  proved  by  the  de- 
positions, without  a  strict  examination  of  the  value  of  it» 
is  a  valuable  consideration,  so  far  at  least  as  to  come  in 
aid  of  this  deed;  and  even  the  reason  assigned  by  the  de- 
fendant himself,  to  wit,  the  giving  Captain  Toioers  the  ap- 
pearance of  a  permanent  resnlence,  and  thereby  givinjj 
bim  a  greater  probability  of  getting  employ,'  may  (as  tending 
to  his  sister's  support,)  be  viewed  as  a  sufilicient  considera- 
tion to  show  that  the  deed  was  not  merely  voluntary,  and 
may  also  show,  what  indeed  is  sufliciently  manifest  without 
it,  that  there  was  no  fraud  or  surprise  on  the  defendant  in 
obtaining  the  deed.  After  the  usual  expressions  in  the 
gr^ntf  it  contains  the  followiD^:   ^^o^  which,  before  signing, 
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1810.  I  hnv^  deliver^  -toT  JBhzd  Towen  ah  itiventorj,  digoeiL* 
^JP2**^'  ^^^^  "^y  ^^^  hand,  tnd  bearing  even  date."  And  it  ap- 
^trs  tliat  poftsestion  was  ^'iven  and  held  untU  the  com-> 
plajnanty  after  the  death  ef  her  husband,  wa4  turned  out 
of  possesftioiif  in  conftequence  of  the  judgraont  in  tb«i 
i^ectment;  aod  this  possessioa  would  have  beet  aufficieat 
fe  take  the  case  ovtt  of  tlie  statute  of  fraudfi,  If  the  agrees 
moat  or  lease  had  been  by  parol,  ami  to  oblige  tke  defen^ 
tant  to  eiecute  a  tease  according;iy» 

lyith  regard  to  the  improvements^  it  is  believed  that 
those  which  are  proved  in  this  case  would  have  be^  soffi- 
iient  to  procure  a  decree  for  a  lease  if  tliey-had  beoA  anad^ 
otiljr  OD  a  promise  of  ot)e«  and  this  on  the  ground^  that  thr 
tease  was  in  part  executed,  and  that  tlie  lessor  should  nert 
tekd  advantage  of  his  own  fraud  to  fun  away  with  the  im? 
I^rovemeilts  made  by  abdthcr.  And  afortioti^  thejr  ou^t 
to  be  considered  in  favour  of  tli^  complainant,  when  made 
Irfter  the  et^cution  of  tiie  lease,  and  after  possession  under 
it,  and  not  only  with  the  knowledge  of  the  defendant,  but 
bv  his  laliour  as  a  workman  employed  by  the  grantee,  Cap- 
tain Touieth* 

From  the  opinion  of  the  chief  judge  of  the  third  judlcn^ 
dUtriot,  it  follows,  that  the  title  of  the  surviving  lessee  is 
eiiaal  to  that  hehl  by  both^  and  therefore,  if  the  defendant 
is  iiow  Vight  in  his  pretensions,  he  might  at  any  time  have 
bi'ought  his  ejectment,  and  have  taken  possession  as  soon 
us  the  improvements  were  made.  Captain  Tetpers  might 
have  ceased  to  sail  from  the  port  of  Baltimore^  if  he  had 
continued  alive,  and  thereby  have  furnished  a  pretence  as 
8otid  a»  the  one  now  set  up.  But  no  person  is  at  liberty 
so  to  release  himself  from  his  engagements;  and  in.  a  case 
lessstrongthan  the  present,  (Ti7/cr*  ««.  Beaumont  I  t^^f" 
nony  UK),^  the  chancellor  uses  these  expressions:  **lf  a 
man  will  improvidently  bin<l  himself  up  by  a  ▼einntaiy 
deed,  and  not  reserve  a  liberty  to  himself  by  a  power  of 
revocation,  this  court  will  not  loose  thefetteis  he  hath  pttt 
upon  himself;  but  he  must  lie  down  under  his  own  folly; 
for  if  you  would  relieve  in  such  a  case,  you  must  eoase* 
quently  establish  this  proposition,  viz.  That  a  man  can 
make  no  voluntary  disposition  of  his  estate  but  by  wilY^ 
whidi  would  be  absurd." 

If  the  principles  of  equity  herein  stated  are  (as  Oie  chan- 
cellor  supposes,)  snflSicieat  to  bear  out  the  comjdatntn^ 
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there  can  be  no  apprehennon  of  hardship  <ni  fhe  defendant  1810. 
on  considering  the  nature  of  the  claim,  and  the  defence 
set  np,  which  is  not  of  a  nature  to  be  countenanced  by  this 
court.  Decreed,  as  to  that  part  of  (he  bill  praying  for  a  con- 
veyance, that  the  defendant  do,bya  good  and  sufficient  deed, 
executed,  delivered  and  acknowledged,  according  to  law, 
convey  to  the  complainant  the  premises  in  the  proceedings 
mentioned,  to  wit,  &c.  with  all  and  singular  the  appurte^ 
nances  and  privileges  thereto  belonging.  To  have  and  to 
kold  the  same  from  the  day  of  the  date  of  this  decree,  for 
and  during  the  term  of  the  natural  life  of  the  complainant. 
Decreed  also,  that  the  complainant  have  the  possession  of 
the  house  and  lot  with,  &c.  Also  Decreed^  as  to  the  part 
of  the  bill  praying  for  an  account,  that  the  defendant  ac- 
count with  the  complainant  for  the  rents  and  profits  of  tbo 
lot,  during  the  time  of  his  possession  thereof  under  the 
judgment  in  the  ejectment;  and  that  an  account  be  taken 
by  the  auditor,  &c  From  this  decree  the  defendant  ap* 
pealed  to  this  court 

The  cause  was  ai^ed  before  Pout,  Buchanan,  and 
Gantt,  J. 

Martiny  for  the  Appellant,  contended,  that  the  contract 
ceased  on  the  death  of  John  TWers;  and  if  it  did  not, 
that  being  a  voluntary  contract,  a  court  of  equity  could  not 
enforce  it  That  the  contract  was  made  to  a  man  and  his 
wife,  and  there  were  no  words  of  survivorship;  and  it  was 
dear  that  there  was  no  survivorship  in  the  case  of  a  grant 
to  a  man  and  his  wife,'  as  they  could  not  hold  as  joint  ten- 
ants. He  cited  S  Bac  M.  tit  Joini  TenarUs  and  TTwt- 
mts  in  Cammarh  (G)  685,  (J)  691: 

Johnson,  (Attorney  General,)  and  FT.  Doney,  for  the 
Appellee,  cited  Co.  £ttt.l80,a,s.  277.7&W182,  a,  s.  283. 
/WJ US,  a,  fnore.;  Ibidm.h.  £  Btt.  Com-  180, 181| 
and  Pow.  on  Den*  303* 

HBOAXB  AFVIRMBS* 

f  oLKy  J.  dissented. 
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1110.  Vato  w  Tj»  Stats. 

DegembkK* 

*--^"v*^  fiRRoit  to  the  Court  of  Oyer  and  Terminer,  &c.  for  B(J-^ 
'^I^  Hfnore  county.  An  indictment  was  fooitd  at  September 
*^**  term  1810,  for  asaauUing,  and  attempting  to  commit  So- 
iMnTS^^^P^N/i  ^^  the  body  of  Vf  C.  The  indictment  contained 
SlLit  iT^Sf  t^c^  counta.  The  Jirst  count  stated,  that  DavU,  not  ba?^ 
Jr%1^  «  tISljSf  *^8  f^®  ^^^  ®f  0^  before,  hia  eyes,  but  being  mored  and 
'iSftiS  j!S4«iM*t  s^ced  by  the  instigation  of  the  Devil,  ot,  &c.  widi  forocf 
SmJ!^  hw,  £  aifd  Arms  at,  &c.  in  and  upon  ode  W  C,  a  youth  of  the  a^ 
MMMUy.ti^cMi-  of  19  years,  in  the  peace  of  God,  and  of  the  state  of  Ma- 
dytywyt,  emirm  rytond^  tbeil  and  there  being,  did  make  an  assault,  and  him 
*Th?!S?iri*-*^  said  WC,  then  and  there  did  beat,  wound^  and  ill- 
telJ*  ^  ^*  treat  with  an  Intent  that  most  horrid  and  detestable  crime, 

IHMIwS  to  99  But*  . 

JJj'^gjUf^*^  (Wong  Christiana  not  to  be  named,)  called  Sodomy,  with 
5j*^K*;^him  the  sa}d  W  C,  and  against  the  order  of  datufe,  then 
JJjSwy'^iS^*'^  there  feloniously.  Wickedly  and  devilishly,  to  commit 
iSnmStr^ain^  ftl^d  <(o,  to  the  gcekt  displeasure  of  Almighty  God,  contra* 
^iiM^rr*.ifry  to  the  act  of  assembly  in  such  case  made  and  provided, 
S^ficc.  iw  aSi' and  against  the  peace,  government,  and  dignity  of  the 
y*  TiKiWy  state.    The  aeeofuf  count  stated,  that  the  said  iDort^,  nbt 

Boww   to     ordv^ 

Clio  reeovioT  MO.  having  the  fear  of  God,  &c.  but  being  moved,  &c.  on,  &c* 
*2j]«jl^to^  fcj  wiA  force  and  arma,  &c.  in  and  upon  the  said  "W  C,  in 
JIw?^*?25  the  peace  of  Cfod,  &c.  then  and  there  being,  did  make  an 
JJISiiT  ^rtX  ^^^^^'^^  mid  him  the  said  W  C  then  and  there  did  beat, 
S^liw^-So^*^  with  an  intent  then  and  there  feloniously,  &c.  with 
•'xbJ'*StiJ5fhim  the  said  W  Cf  against  the  order  of  nature,  U  have  a 
£!lm^2!iS^  venereal  affiiir,  and  with  him  the  said  W  C,  that  sodomiti- 
tmtS^ifv »d  ctl,  detestable,  and  abominable  sin,  (among  christians  net 
JSnyooti^r'  to  be  named,}  called  B&ggery^  then  and  there  feloniovdyv 
MMmre  ooontr  &c  andf  agaiust  the  order  of  nature,  to  perpetrate  and 
«iJ^n«riMiS  commft,  to  the  great  displeasure  of  Almighfy  God,  and 
rjmJi^oi^di^irace  of  ail  human  bind,  contrary  to. the  ftat  of  assetti* 

*~HStfc«r  ftt  ^^^  ^^  **^'^  ^^***  made  and  provided^  «kI  against  the  peaee^ 
ff  j^ggj  ^  government,  wA  dignity  of  the  state.  The  traverser  hav-^ 
SSSifer*!IJS55l'"8  appeared,  filed  a  auggestionr  on  oath,  that  hr  could 
2iuSr*^2?o5  ^^^  ***•  *  ^^^  •'**  impartial  trtil  in  the  court  of  oyer  and 
•*wi;««  M  of. terminer,  &c.  and  prayed  the  court  to  order  a*d  direet 
S^uI^'m'^^^  record  of  the  proceedings  tvf  te  transmitted  to  the 
S^MMt^*!!!:  judges  of  an  adjoining  county  conrt^  there  to  be  tried^ftc* 
^S^!im  ^^i^  '^>^  prayer  the  court  refused.  The  traverOer  having  plead- 
RTu  ttatod  to  b^  ed  not  guilty,  the  case  was  tried,  and  a  ver«kt  of  guittj 
CnfjlSemMy-  was  found  agaiust  him*     His  counsel  moved  the  court  aa 

Beld^  tiMt  tke  m* 

aMBuiiair  cx»reMi«««  tint  follow  Uie  jinlirnie&t  of  the  eomvare  to  bo  i^eoBtdM  i 
A*totlwi|»wiMMtkAof(kolmcAwMMNiortlMaK«n7ft3,dk,l7. 
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ftrrest  of  judgment,  for  the  following  rea«m9:  1.  That  the       18^10. 

indictment  conclutlet  ffgatnst  tbe  act  of  asBemblj*  whkh      ^"^<^ 

makes,  the  fa^ts  charged  in  the  indictment  criminal,  or 

JKbicb  forbids  it    ^.  Thai  the  facts  charged  in  the  indict- 

mentt.as  there  chained,  is  no  ofii:nce  indictable  bj  the  laws 

of  tliis  0tate.    d«  'lliat  the  indicUiient  is  insufficient,  ina?* 

muph  as  it  4oes  not  charge  the  trayjprser  with  an  intent  to 

have  carnal  knowledge  of  the  body  of  W  C^    4.  That  thc^ 

indictment  is  insufficient  wholly  to  authorise  the  cbuK  to 

pass  judgment  on  against  the  party^  The  court,  (9cor/,  CI. 

J.)  overruled  the  motion^  and  tendered  judginent  on  tRe 

verdict,  that  the  traverser  should  be  imprisoned  in  the  gabi 

of  Baltimore  county,  from  the  9th  of  January  1811,  utaItU 

the  9th  of  April  1811,  and  that  he  stand  in  the  pillory  ca 

the  third  Saturday  of  January,  being  the  19th  day  of  the 

said  mpnth,  in  the  year  1811,  for  the  space  of  fifteen  ml- 

nnted,  between  the  hours  of  12  and  1  o^clpcl^  of  the  saAle 

day,  and  that  he  also  pay  to  the  state  the  som  (ii  85§0,  ftfr 

his  fine  laid  upon  him  for  the  offence  aforesaid,  accordibjg 

to  the  act  of  assembly  in  such  ciise  made  and  provided, 

and  that  he  be  committed  to  prison  until  he  pays  the  said 

fine,  &c    To  reverse  that  judgment  the  traverset  tfrotlght 

the  present  writ  of  error. 

The  cause  was  argued  in  this  court  before  GhasB;  Cbf  h 
Pouc,  BuoHAKAx,  NioiiOLSoN,  aud  ExaxJE,  J. 

FffTicferand  Brice^  for  the  Plaintiff' in  error,  contended, 

1«  That  the  cause  shbuld  have  been  removed  to  an  a^oin* 

ing  county  court  on  the  moticm,  &c«  of  the  traverser.  They 

referred  to  the  acts  of  ir99,  ch.  58,  $,  1  j    i804,.eA,  ^5^  $. 

S;  and  1805,  ch.  65,  8.  49,  s.  it5. 

Q.  Tiiat  the  indicCipent  was  foiSnded  on  tbe  act  of  tr9S, 
</W  5r,  when  no  such  crime  as  that  charged  VX  the  indict- 
nent,  is  prohibited  by  that  act  They  referred  to  SfubbH 
Ct,  C.  a  108, 109, 1 10.    £  Hawk.  $5, 45.  fQj  and  Vatt, 

iro,  in. 

*  8.  That  adniitting  it  f o  be  an  offence,  it  was.  not  suflt- 
biently  set  out  in  the  indictment.  ]  IJoitU  C.  Z,  480. 
'SitM'9  Cr,  a  C.20S,  SOS.  12  Coke,  96,  STfondt  JBaO^ 

f.  That  tbe  judgment  vns  entered  as  an  offence  agaii^t 
the  act  of  assembly. 
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IBIOL  JoknMnh  (Attorney  Oeneral,)  for  the  state,  coatesdeiip 
that  it  was  discretionarj  with  the  court,  ander  the  acta  ^C 
assembfj,  to  remove  the  caose  or  not;  and  haTing  decided 
that  the  cause  should  not  be  removed^  no  appeal  lies  there- 
from. He  referred  to  the  act  of  1805,  ^  €5,  a.  49u 
Upon  the  other  qnestionshe  referred  to  the  act.of  ir9S,  eh^ 
57f  $.  la  Stubb'i  Cr.  C  C  140;  and  EoMt^s  C.  L.  448. 

Earlk,  J.  delivered  the  opinion  of  the  court.  The  court 
are  of  opinion,  that  an  assault,  with  an  intent  to  commit 
the  crime  charged  in  this  cas^,  is  within  the  act  of  1795, 
ch  57f  and  is  thereby  ponisha^e.  The  obj|ection8  mtde  to 
tiie  indictment  do  not  appear  to  the  court  to  have  any  so- 
lidity in  them.  As  the  judgment  of  the  court  may  be  ei- 
ther at  common  law,  or  under  the  act  of  assembly,  the  con- 
clusion ronlfa/ormum  $tatu(U  is  not  improper^  and  tf^ 
crime  intended  to  be  compiitted*  t>^ing  only  in  aggravation 
of  the  assault,  it  is  sufficiently  set  forth  in  the  manner  it  i;s 
stated. 

The  cnininal  court  of  SattipOTe  county  ba^e  an  un- 
doubted power,  we  conceive,  to  order  the  record  of  pro- 
ceedings on  an  indictment  to  l>e  transmitted  to  the  adjoin- 
ing county  court,  the  party  charg^  having  previously  coiq- 
plied  with  the  directions  of  the  act  of  1805,  ch.  65,  «.  49. 
The  criminal  court  of  Bdtimore  county,  although  denomi- 
oated  the  Court  of  Oyer  and  Terminer  and  Gaol  delivery, 
inust  be  considered  as  a  branch  of  fiQlUmore  county  court, 
^ercisiog  criminal  jurisdiction  only,  which  is  vested  in  alt 
the  other  county  courts  in  the  state.  Unless  it  is  so  con* 
f idered,  this  consequence  will  be  the  necessary  result,  that 
the  citizens  of  BaUimore  coonty  will  be  deprived  of  a  pri- 
yilege  which  is  enjoyed  by  the  citizens  of  all  the  other  coun- 
ties—the privilege  of  removing  the  indictment  into  an  ad- 
joining county,  whe^  ^  fair  and  impartial  trial  cannot  he 
had  in  tW  county  in  which  the  person  is  indicted.  The 
power  is  to  be  exercised  in  the  discretion  of  the  court,  ac- 
cording to  all  the  circumstances  attending  the  prosecution, 
and  it  being  impossible  they  should  (ippear  in  the  record, 
neither  party  can  appeal,  we  think^  from  the  decision  of 
such  a  question. 

The  unmeaning  expressions  that  follovv  ^  judgment  of 
the  court  below,  are  to  be  rejected  as  surplusage. 

Folk,  J.  dissented. 
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If  i<moisoic,  J.  I  an  of  opiDion,  that  an  aapault,  ivltb      tStCX 
intent  to  commit  sodomy,  is  panishaMe  by  the  act  of  1793, 
ch.  57*    The  ponctuation  of  the  tmlh  section  might  per- 
haps warrant  a  diis^rf^nt  construction,  by  separating  the 
words  *^or  sodomy,''  from  ^^assfiolt,  with  intent  to. commit 
murder,  robbery  or  rape."    Such  a  constmction  would 
confine  the  punishment  to  the  actual  perpetration  of  9od(H 
iny,  which  cle^j-ly  was  not  the  jntentioi^  of  th^  l^slature* 
All  the  higher  offences,  sqch  as  murder,  robbery,  rape,  , 
burglary,  arson,  sodofny,  and  the  like,  are  included  in  the  - 
general  ai\teceaent  expression^/,  ♦*felo|iy  with  or  without 
benefit  of  the  clei^,"  and  the  legislature  could  not  mean 
to  descend  to  a  particular  designation  of  a  single  offence, 
which  had  been  before  made  pupishable  by  th^  general 
clause.    The  crime  of  sodopy  is  toowe|l  known  to  be  . 
m^sui^derstood,  and  too  disgusting  to  be  defined,  farther 
than  by  merely  naming  it.    I  think  it  unnecessary  there- 
tore,  to  lay  the  camaliter  cognovit  in  the  indictment^  par-  . 
ticularly  as   Stttbbs^  a  compiler  of  some  repute,  gives  a 
form  of  indictment  withoi^t  these  words,  and  £a«(,  a)ip|her 
author  of  merited  celebrity,  does||ot  consider  them  es9^« 
tial.  ' ..•■'..   

The  criminal  ^nrt  of  Baid^paore  has  not,  in  my  judg- 
ment, any  authority  to  transmit  Indictments  to  an  adjoin- , 
|ng  county  court  for  trial.  The  act  of  1^,  eh,  55 y  s.  5, 
does  not  give  the  authority,  for  it  speaks  only  of  transmit-  . 
tins  proceedings  from  one  county  court  to  another  county 
courts  and  manifestly  relates  only  to  those  courts  which 
had  been  created  by  (he  preceding  section.  The  criminal 
court  of  Baltimore  is  not  a  coupt^  court,  but  a  court  of 
limited  jurisdiction,  established  by  the  act  of ;  793,  ch.  5Tf  . 
for  especial  purposes,  and  expressly  named  and  styled 
**The  Court  of  Oyer  and  Terminer  and  Gaol  Delivery. '^^ 
The  county  courts  are  preated  by  the  constitution  as 
changed  in  1804  and  1805,  which  declares  that  thej  siiajl 
be  composed  of  a  chief  judge,  and  two  associate  judges,  to 
be  thereafter  commissioned  by  the  governor  and  council, 
and  it  has  itever  heretofore  been  supposed  that  the  crimi- 
nal court  of  Baltimore  was  one  of  these.  The  forty  ninth 
section  of  the  act  of  1805,  cfu  65,  is  inerely  restrictive;  it 
confers  no  new  authority  upon  any  court,  but  was  intend* 
ed  barely  to  prohibit  the  removal  before  the  indictment  u| 
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,1StO.  AHb^ttgb  I  differ  with  the  other  raemberft  of  the  «fiirt 

^^^^'^^  10  some  of  their  reasoping,  I  neTertbeiess  coDcur  with 

^^  them  1)1  affiriaiiig  the  jiidgmeat. 


A  i>rti«k»ii  1^  Appeal  froin  Charles  County  Court  This  was  a  pea- 
M<ke*<i('a*«n{u«  (ion  for  freedom;  and  under  (he  act  of  1804,  ch.  55 j  «.  % 
9j^ot»tivmM  tho  petitioner,  (now  appellant,)  exhibited  ber  affidavit,  atat* 
«C»o«r  dv  act  ofing  that  she  believed  she  could  not  have  a  fair  and  iinpaf- 
^•i«tiit4rr«ino.  tial  trial  in  that  court*  and  by  her  counsel  moved  the  court 
jp  10  •m»i»e^  »u4  (0  direct  that  the  record  and  proceedings  should  be  remov* 
It  u^l^Md,  ve  ^^  ^  directed  bj  the  above  mentioned  act;  bi^t  the  coort^ 
fcj^J^^ji[C/or*«,  A.  J.]  overruled  the  motion.  The  petitioocr  ex- 
«&^t  w'SJ  cepted.  The  case  was  afterwards  tried,  and  the  verdict  an^ 
TMtbetA^^t  judgment  being  for  the  defepdanti  the  petitioner  appealei) 

•ih^il^^W'    The  cause  was  arened  before  Chasi,  Ch*  J.  BcoBAni. 

4riM»rM  m«y  be  NfpHOLSON,  aod  BilRLft,  J.  bjT 

SSnirrS     JP.  «.  i:«y*lbrtheAppeUantiawlbj  .    ,,, 

^A^Uro  pe^     Cfu^mum,  fur  tbt  Appellee. 

tiimiHr  ^    ^ 

caiBiieHMit       to     Nicholson,  J,  delivered  the  opinion  of  the  court.    A 

<i«Mt,  ku  tiavuj  petition  for  freedom  is  comprehended  within  the  senenl 

then  ma  />(/iof,  tci-ms  of  suits  or  actioos  in  the  second  sectiop  of  the  a«l  of 

anH  ifn   ^iitre  he 

tVnmSiJr  ^^^  ^^  55,  and  the  county  court,  in  whidi  tlic  sirif  It 
instituted,  are  bound  to  transmit  the  proceedings  to  'Hlb 
judges  o(any  county  court  within  tlie  district,  upon  the  af- 
.  fidavit  of  either  of  the  parties  competent  to  ina)ce  an  aflt* 
^avit,  or  upon  such  other  proper  and  co^ipeteot  evideiidb 
as  may  be  offered  in  support  d"  the  suggestion  that  an  m* 
partial  trial  cannot  be  had  in  the  county  in  ^ich  the  pe- 
tition for  freedom  is  depending. 

A  negro,  petitioning  for  his  freedom,  is  not  eompeteiR 
to  make  such  an  a^davit— his  slavery  or  freedom  being 
then  ft^^tK/ta,  and  if  a  slave^  be  is  escladed  b^Aeac^ 

cf  inr,  c/i^is. 
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Ai'PBAt  From  Woihington  doilnty  Court  *  Jhtfknpiii 
on  a  ptomissory  Bdte,  and  for  monejr  bad  anfd  received* 
Plea,  the  general  issue,  ^ 

I.  The  plaiotifl^,  (the  prcfsentappellants}  at  tfie  trial,  read  promiiMnr  no^ 
in  eiridence  a  paper  purporting  ta  be  a  promissorj  note,  i>*«^  ^^J^ 
dated  the  Sd  of  July  1804,  drawn  by  the  defendant,  (now  JJi^jJ^J^^ 
appellee,)  in  favour  pf  Simon  MlfHeir^  or  order,  foi*  gSOOO,  f,J^~"*^  ~  ^ 
und  endorsed  iti  blank  by  fVtlmer*  It  was  admitted  to^^5;5»,JgJ.*5 
h;^ve  beeri  signed  by  the  defendant,  and  endorsed  by  Tfi/-  t'lJIS^cl^^S 
n^f^  and  that  the  whoUof  the  paper,  etcept  the  signature  ^,ijg{ei^t^^^ 
of  the  defendant,  was  in  the  UtaX  tTriting  of  HUtner.  The^u^^^;^^ 
defendant  then  offered  in  evidence,  from  the  paper  itself,  «i t£?Mce.  **». 
ffiat  sinc^  It  had  passed  from  his,,  the  defendant's  hands,  itaprj  no«e  «wd«M 
harf  been  altered  by  cutting  off  and  obliterating  the  date  it  iSrto  tiie  i^*^. 

'..!..  .    .         .   -•        \      ..  .     t     f.^  M  hi*  at^rnt,  to  b6 

originally  bore,  and  by  giving  to  it  a  new  ifnd  different  Hi^miteii, and  it 
date.  He  then  prayed  tiie  court  to  djrect  the  jury,  tliat  '^STtSVlKa*' 
thev  were  satisfied  that  the  date  of  thef  paper  had  been  al-  »^*'^»  "^  «»»^ 
t^red  since  it  had  passed  from  the  hands  of  thef  defendant,  SSuEiii?*he*dE 
lind  without  his  privity  and  consent,  that  tUiiTn  the  paper  Xe*ii  Smiu* 
offered  no  ground  of  action  against  the  defendant,  but  was  ^/^J^ntdTSS 
as  to  him  a  nullity.  This,  opinion  and  direction  the  co»rt  fciJ^lt'^SE 
gave,    the  plaintiffs  excepted.  SiS'iJJiVeit 

1 2.  Ttie  pUintiflTs  then,  to  prove  that  Wilmer  made  the  al-  itat  neh  tu^ 
ftcation  ia  tha  date  of  the  note,  (if  any  such  had  been  madeO  iidit?^  i^  rk^ 
a$  ag#nt  of  the  defendant,  and  was  duly  authorised  to  make  kec.  \_ 

the  8ame,ahd  that  he  madetbe  same  before  the  note  had  been 
fiiised  to  the  plaiutifis,  read  in  evidence  an  agreement  be- 
tvcetn  the  plaintifl6  and  defendant  in  these  wor(f?t  *'In  som6 
of  the  ca^s  against  Samuel  Ringgofd^  the  dates  of  the  notet 
appear  to  be  altered;  it  is  admitted  th^rt  these  alterationt 
iMre  lAadeby  SivMn  f^i/rn^r,  while  the  notes  were  in  his 
possession,  and  before  lie  passed  thfem  to  the  plaffntifTs.'^ 
And  to  prove  that  fVilmer  liad  authority  from  the  defends 
not  to  altar  the  date  of  this  note,  the  plaintiffs  read  in  evfw 
dienca  twenty  letters  from  the  defendant  to  TVitmer^  which 
vrere  admitted  io  be  in  the  hand  writing  of  the  defendant^ 
and  dated  from  the  5th  of  October  1801,  ta  the  19th  ef 
June  1404#'  ioeiusiTe*  He  also  read  in  evidence  three  notetf 
for  S^SOOr  drawn  by  the  defendant  iix  fahrour  of  Wilmer ^ 
and  by  bin^  eadorsed*  dated,  o^  the  lOth  v^  July  1801^ 
uotKer  the  lOtk  of  Uoy  IWdf  and  the  other  the  20th 
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1810.^  of  September  1603;  alsd  another  dated  the  5th  of  Mtf 
1804  for  glOOO.  The  plaiotiflfB  thep  otfered  io  evidenc^ 
that  M  \ht  above  notes,  except  the  dates  the  Bams  aUd 
eiktorftcmeDtt,  art^  in  the  hand  writing  of  the  defendant^ 
and  that  the  dates,  the  sums,  and  endorsements  of  HH^ 
merU  name^  are  in  the  hand  writing  of  fPUmer,  They  also 
offered  in  evidence,  tKat  the  defendant  lives  flow,  and  has 
lived  for  lO  yeat^  past,  in  Washington  countj.  And  dso 
offered  in  evidence  by  a  witness,  that  he  had  several  times 
seen  in  the  hands  of  IfUmer^  notes  bearing  the  signature 
of  the  defendant,  but  whether  they  had  been  signed  by  him 
he  does  not  know,  as  he  has  never  seen  him  write,  and  ir 
Hot  acquainted  with  his  hand  writing;  that  Hihner  had  p«r- 
chased  goods  of  the  witness,  which  were  sent  to  the  de- 
fendant The  defendant  then,  to  show  that  the  note  npoit 
which  this  suit  is  brought  was  transferred  by  WUmer  to  the 
pbiintiffs  in  discharge  and  satisfaction  of  a  previous  debt  due 
from  WihMT  to  the  plaintiffs,  and  not  for  any  purpose  bene- 
ficial to  the  defendant,  read  m  evidence  the  deposition  of  a 
witness  taken  by  consent  The  plaintiffs  then  prayed  the 
court  for  their  opinion  and  direction  to  the  jury,  that  if  they 
find,  from  the  evidence  above  stated,  that  the  note  apoit 
which  this  action  is  brought  has  been  changed  or  altered  in 
the  dating,  but  that  the  changes  or  alterations  were  made  by 
WUmtT  as  the  agent  of  the  defendant,  while  the  note  was 
in  his  possession,  and  before  it  had  ever  been  discounted 
or  transferred  to  any  one,  and  that  after  the  change  hid 
been  made,  he  transferred  the  same  to  the  plaintiffs  for  a 
fair  and  valuable  consideration,  that  in  that  case  the  letters 
and  other  proof  above  mentioned,  contain  suffioient  «n- 
dence  of  authority  to  ffikner  to  make  the  change,  aiid  tke 
plaintiffs  are  entitled  to  recover.  Upon  this  prayer  the 
court,  (ClagUt  and  Shrivtr^  A.  J.)  were  divided  in  opmi* 
on,  and  therefore  the  opinion  and  direction  were  notgivea 
to  the  jury.    The  plaintiffs  exceptetL  ' 

S.  The  plaintiffs  then  prayed  the  opinion  and  direction 
of  the  court  to  the  jury,  that  if  they  find  from  the  evidence 
that  the  dating  of  the  note  has  been  changed,  but  that  the 
same  was  changed  while  the  note  was  in  the  possession  of 
TPilmer^  the  agent  of  the  defendant,  and  by  himt  and  af« 
terwards  passed  to  the  plaintiffs,  that  then  the  letters,  and 
other  proof  above  stated,  are  evidence  to  the  jury  that 
WUmer  was  authorised  by  tbe  defendant  to  make  die 
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chttige.    The  co»rt  refn»ed  to  give  tiiit  direction.    The      18ia^ 
plaintiff  excepted* 

4.  The  plaintiff  also  prajed  the  opinion  and  direction  of 
the  court  to  the  Jury,  that  if  they  find  from  the  evidence 
that  the  note  was  delivered  by  the  defendant  to  TVibntr  as 
his  agent,  to  be  discounted  in  Baltimore^  and  that  the  note 
yrz^  blank  as  to  date  and  sum  at  the  time  of  such  deliverj^ 
aiul  that  VfUmer  filled  up  the  date  and  s(im  j  but  before  he 
discounted  the  note,  and  while  it  conticvued  in  his  posses- 
sion^ changed  the  date  to  that  which  it  now  bears,  and  then 
endorsed  it  to  the  plaintiffs  for  a  fair  and  bona  Jule  consi- 
deration, that  such  change  does  not  destroy  the  validity  of 
the  note;  and  that  if  tlie  defendant  insists  that  any  other 
alteration  has  been  made  so  as  to  deatroy  the  validity  of 
ilie  not^it  is  incambent  on  him  to  prove  that  it  has  been 
niade.  Upon  this  prayer  the  court  were  divided  In  opi" 
niun,  and  the  direction  was  consecjuently  refused*  llie 
plaintiffs  excepted. 

5.  The  opinion  prayed  by  the  plaintiflTd  in  thi9  exception 
was  like  that  in  the  next  preceding  exception,  except  that 
it  also  called'  upon  the  court  to  say,  that  there  was  no  evi- 
dence in  tl)e  cause  oF  any  other  alteraticm  of  the  note  than 
t'hat  of  its  date.  Upon  this  prayer  the  court  were  also  di- 
vided in  opinion,  and  tl)e  direction  was  not  given.  The 
plaintiffs  excepted.  Verdict  and  judgment  being  for  the 
defendant,  the  plaintiffs  appealed  to  this  court 

'    The  tausc  was  argued  before  Ckase^  Cb.  J.  Poix  and 
Earle,  J.  by 

Omrptf^  for  the  Appellants;  and  by 
.   JikymdT.  Buehi$nmf  for  «be  Apfiallee. 

The  Court  concurred  with  the  County  Court  in  the 
opinions  expressed  in  the  several  tnlls  of  exceptions. 

JUDGMENT  AFFIRMED,  (a). 

Ca)  fiee  CordweH  m.  3fariifh  1  Camph.  79,  81,  f  furf«/^  180,  b, 
'  fnoie  SJ 
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18 tO^  Akbebson  ts;  Jornsok. 

^--"^^  Appeal  from  Sainl  Maty^s  County  Court     This  was  wi 

^^*1?^  action  of  assault  and  battery^  brought  by  the  present  appeU 
jobnMto  ^^^^  j^^  defendant,  (the  now  appellant,)  pleaded  not 
bctt<*iT  the  V^i^y,and  son  assault  demesne^  nptm  wliich  iMoes  were 
fM»r^anJ^m«#*  joined.  The  defendant  at  the  trial  offered  to  give  in  eri- 
ijirom^t^  jjdcnce,  m  mitigation  ofdamages,  that  the  plaintin  had  gross- 
jj*  K»'«  *n  ^i-ly  abused  two  persons,  friends  of  his,  G  P  G  and  C  E^ 
m^St  ftbJted  ®"®  "^  whom,  G  P  G,  was  then  present;  and  under  recog- 
•mil  </ai!ir£l  "'>^*"ce  to  keep  the  peace,   the  other  absent;  and  to  prore 


•rore  iiM^iult  thc  abuse  against  them  untrue  and  false,  otfered  to  give  cvi- 
;J2)^,,'^/^  dence  of  the  quarreT,  and  the  original  cause  thereof,  be- 
S^'Mhmu^  twecn  the  plaintiff  and  G  P  Gy  which  happened  sometioM 
Mf^*^K^ anterior  to  the  assauft  and  battery  for  which  the  preseeit 
tiir^and^he  dT  suit  was  instituted.  This  evidence  Was  objected  to  by  tbs 
wkieh"  happ«IV<i  plaintiff.  But  the  county  court,  {Key  and  Qarkt^  A.  J.} 
(o  the  a»«««it  and  ovemiled  the  objection  in  part,  and  permitted  the  defend- 

iMCtei  y-lfr(</.  UkaC  «r  r  r 

g^»g«y  *M  ant  to  give  in  evidence  the  wliole  of  the  quarrel  betweetf 
the  plaintifTand  G  P  G^  and  the  abusive  language  of  the 
plaintiff* to  G  P  G  and  C  E,  i>ut  refused  to  permit  him  t» 
give  evidence  of  the  t -uth  or  falsehood  of  the  abusive  and 
reproachful  language  used  by  the  plaintiff*  to  0  P  Gand 
CE.  The  defendant  excepted;  and  the  verdict  and  judgb 
ment  being  against  him,  he  appealed  to  this  court 

The  cause  was  argoed  before  Cbasb,  Cb.  J.  Pole^ 
Buchanan,  and  Gantt,  J.  by 

Chapman f  for  the  Appellant;  and  by 
IF.  Dorsey^  for  the  Appellee. 

Chase,  Ch.  J.  The  court  are  of  opinion,  that  fhe  county 
court  went  too  far  in  permitting  the  defendant  below  to 
l^ive  in  evidence  the  quarrel  stated  in  the  exception,  and 
that  they  did  right  in  refusing  to  permit  him  to  give  in  evi- 
dence the  residue  of  what  he  o|[ered  to  prove. 

>    JUOGMBKT  AFFIBMBD. 
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Bnniss  vs.  O'Connor  elux.  18tO« 

Appeal  fropi  PMmore  County  Court  from  a  judgmeiit     s^^^-^ 
xendered  in  favour  of  the  defendants  in  that  court,  (the        *(S*** 
present  appelUps,)  ip  an  actioa  of  covenant.    Ihe  defen-      ^'^**»»** 
dant  pleaded  the  general  issue.  •  eonmct,  wb^n*. 

'  ,    .  *  .  r^         1  .    ,  .    .  •  «  ,         '  by  the  plaimllf  •- 

1.  Jihe  plaintin  at  the  trial  read  in  evidence  a  contract  xrMd  lo  SuUb  tb« 
)>etweeD  him  and  Calhflfine^  (oneofthedefendantSt)  whiUtJ"ta«-r'»w»Tkofii 
she  was  soieaiwi  unmarfiedi  ^pd  \yith  whom  Mic/iqel^  (th^  SjS"*5^JJi,gi 
other  dBfendant  J  hath  sipce  intermarried,  by  the  name  «f  Sirtt"b?^nd? 
Catharine  WMi,  dated  the  |3th  of  July  1 796,  as  follows/ ^  ^y^^'ST'S 
.^Articles  of  agreement  batWcep  Catharine  Wehh,  of  BaU  ^^'a'  iSi 
innor^-town,  of  the  one  part,  and  ^oahua  Ennisa^  of  the  ^!^^f  i^  ^Si 
place  aforesaid,  of  the  other  part,  witnesseth,  that  the  said  ^^'^ent^  Dm 
JPnniss  doth  covenant  and  agreft  to  finish  the  carpenter  and  Shr^'^dl^i^it^ 
joiner's  work  of  a  house  for  the  said  Mfs.  }pdahj  on  Bon^Zm,  k^\^l^ 
street^  in  a  plain  workmanlike  manper,  {is  may  be  adjod^  work  done,  br 
ed  by  a  carpenter  or  joiner,  as  may  be  (lereaftef  appoipted;  pointed  bv  t&e 
Itnd  the  said  Catharine  TVelah^  on  her  part,  doth  covenant  ^««  fbwjjjnhj 
and  agree  to  give  the  presept  advance  oi^  tjie  measurement '"jjjjjQ"^**^^^ 
of  the  aforesaid  work.  As  witness,"  &c.  Signed  aqd  seal-  ^^  -gj*  j^ 
edby  the  parties.  The  plaintiff  further  offered  in  evi- J^J^'^'^^j^J 
jdence,  by  persons  not  appointed  by  t]^  parties  for  thatwIJ  XJHST^ti 
purpose,  that  he,  after  the  execution  and  cjpliyery  of  tl\e  J^jJJ^JJf**^ 
contract,  and  in  compliance  therewith,  did  progress  in  tl)ep^.t!^^  ^ 
completion  and  finishing  the  carpenter's  and  jojper's  wot'kMhTill^p^et^ 
of  the  l^ouse,  meptioned  in  the  contract  of  thfs  defendant  {^uhadneeutT 
Catharine^  whilst  she  was  soje  and  unmarried,  in  a  plain  worl.malniy(e 

'  ^      .      r        T       mnniim'!  Anil  tl 


workmanlike  manner,  and  was  then  and  there  willitis  and  •>"!!? piaiuuflrhaif 

offfercd    no  %mth 

ready  to  have  completed  and  nnishpd  the  whole  carpeqter's  f^"**t  *^  ^* 
and  joiner's  work  of  the  house  in  a  plain  workmanlike  piao-  ilIS*w^'h?th?w2 
ner,  hut  Catharine^  wiiilst  sole,  &c.  refused  to  permit  tl^e  J|,- J^onVuifuIS 
plaintiff  to  finish  the  whole  of  the  carpenter's  and  joine^•'^  fctTinU  ir  u**^ 
work,  and  discharged  him  from  the  same.     He  further  o^-  jy^h^'^SuS^^. 
fared  evidence,  by  the  testimony  of  witnesses  who  were  **''**^  **^  ***** 
not  appointed  according  to  tl>e  manper  prescribed  by  the 
contract,  that  the  value  of  the  work  so  done  by  him  for 
Catharine^  whilst  sole,  &c.  at  the  time  he  was  prevented 
from  proceeding  with  and  finishing  the  work,  amounted  to 
the  sum  of——,  and  that  the  damages  sustained  by  the 
plaintiff,  by  reason  of  his  not  being  able  to  finish  the  work, 
according  tp  the  contract.  In  consequence  of  the  refusal  of 
jpa^Aan'fte  to  permit  himi  amounted  to  the  si^m  of         n^^ 
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t9W.  Alt  tke  cmirtt  {M.  JKdgtfy,  Ck  I.;  wm  (ff  «pinion^  thil 
the  plaintiflTwas  bound  to  show,  in  ortler  to  entitle  him  t» 
recover,  hj  a  person  or  persons  appointed  for  that  purpose 
by  th^  parties,  that  as  far  as  he  had  progressed  in  iht 
bnilding  he  had  executed  the  same  in  a  plain  and  work* 
manlike  manner,  according  to  the  averment  in  the  dectera- 
iion,  and  that  the  plaintiff  having  offered  no  such  evitledce, 
it  was  irrelevant  to  go  into  evidence  to  slioi^that  the  pUi*^ 
tiff  was  prevented  from  going  on  with  the  work  bj  the 
defendant  CtUhmine^  or  to  go  into  any  evidence  of  the 
damage  stistained  by  the  plaintiff.  The  plaintiff  excepted. 
2.  The  plaintiff,  in  support  of  the  declaration,  then  of* 
lered  to  prove  by  G.  HaiU  B.  Spencer  and  J),  ffarruoftf 
that  the  defendant  had  appointed  HarrUtm  to  measure  and 
adjudge  the  work  done  by  the  plaintiff,  but  that  Harrim 
9on  refused  to  act,  uotess  some  other  persons  were  appoint- 
ed H  act  with  him;  that  the  defendant  then  nominated  G, 
SdU  /•  Boifer  and  J.  Moorey  for  that  purpose;  that  when 
ButfU&fu  Oailf  Bvyer  and  J.  Moon^  came  to  the  house, 
ttatt  refused  to  proceed  unless  he  had  the  plaintiff's  coft^ 
^ent,  and  ttdU  in  the  presence  of  the  defendant,  requested 
tSpeneer  to  go  to  the  plaintiff  and  a^k  him  if  be  contented 
that  he  or  they,  (meaning  the  persons  appointed,)  he  is  not 
certain  wliich,  should  measure  and  adjudge  the  work,  to 
which  fhe  plaintiff  replied  he  was  satisfied  that  he  or  they, 
(he  does  not  recollect  which,)  should;  which  answer  of  the 
plaintiff,  Spencer  informed  HaH  of,  upon  which  Hait  atod 
Harrinon^  Boyer  and  MoQre^  each  df  thetu  did  itidividnal- 
ly  measure  and  examine  every  part  of  the  work;  and  that 
BM.  in  makiTig  op  his  opinion  of  the  work,  did  tidt  fely 
Upon  the  information  or  examination  of  any  perS6tt'but 
liimself,  and  that  bis  judgment  was  formed  solely  from  Ka 
4iwti  measurement  and  otiservation  on  the  work,  but  that 
Hdli  did  not  conceive  himself  authorised  to  act  alone,  and 
said  he  would  not,  without  the  other  persons  so  appothted 
acted  also.  That  the  day  af^er  HaB  had  so  measured  and 
Adjudged  the  work,  he  informed  the  plaintiff  tW  he,  to- 
'getber  with  Harrison^  Moore  and  Boyer^  had  adjudged  and 
measured  the  workf  upon  which  hp  expressed  his  entire  ap- 
probation; and  that  Jffo/f,  and  the  other  persons  so  JBippoint- 
ed,  were  carpenters.'  fcut  the  court,  {k.Rtdgt^  CJi.  J.) 
tcAiSed  to  permit  the  above  evidence  to  go  to  the  jury  to 
ibpporttheffaaiitiSr'»4eclAii^tk»,   The  j^Mntiit^UjM} 
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•ppeakil  to  this  cwirU  ^Q^ 

The  case  was  apgued  befure  Chase*  Ch.  J,  Polk,  Buca- 
ANANf  and  Gajitt,  J.  by 

fTlwfer,  fm-  rt^e  Appellant;  ami  by  . 
.     JV.  Jhrsey^  fur  the  Appetkeft.    He  etied  Brtttouf  vi. 
f^'right,  2  /?ot«g.  666,  |S67. 
'  The  ylrtf  6t//^  excffitiam  was  adMrncJonedbj  tlieappcK 

lMlt*S  COlUtSdL  ' 

nJDGMEST  AFFIRM^S.    " 


Rrrpoikt's  Adm'rs.  y«.  Piciivonrf«  Deobmbkb. 

ApPKAL  from  Baltimore  pooniy  Couirt.    Cfjv^nafit  h^  ^  ^^«*«.»j^^^^.^ 

the  appellee  against  jthe  appellant.    TIte  general  tssuij  lets  i^;"i^7,  by '  {^ 

4)leacled;  apd  at  the  trial  the  plaintiff  gave  in  evidence  tl^c '^'J.^iJ>,i;jJ  'j^ 

following  agreement,  dated  the  17tb  of  Uctobjir  1799.    V^  i'i;S,iSrp: 

do  promise  and  oblige  mjself  to  convey  to  JS^mvel  Pkr-  ^"vUST^xikJS 

jfphil^  or  his  assigns,  sis  ^res  of  land,  lying  between  his  mit^wr^JK? % 

^.house  and  Sam^  Clurk\  as  I  do  acknovi ledge  I  )iave  r^-  riLM'-iiiSrii*!^, 

reived  the  full  purchase  mpn^y  fur  said  land,    (a  wifpess"  Und^wiikh  hiNi 

&.C  Signed  and  sealed  by  JTwmas  PierpohU.    Afid  prov-Ti^tiiv  ttx^V^ 

eii  Uiat  T,  PUrpQvU.  the  intestate,  executed  the  some,  w  (*^«^  }  ^^  ^* 

\  '  .         .     .       '      .      /.^   *         .         l'-Oo,wlio  had  in 

jdso  gave  in  evidence  a  grant  dated  tl>e  20th  of  Discern ber  iii«>»  arrtime  n-fti*- 
J7Q7,  issued  to  Josipii^   ThomaSy    WalUr,  limedic^  ^^^  ^xxuJr^K^'ti 
J  Samuel  Pmpomt^  ^tidjtdam  Grctml^  iw  tef^iits  in  cpni-  2id'"*i^u  *"^  cJ 
,  jnon,  for  a  tract  of  land  called  jPierpoinTs.  United  /kpnkf^.  him\^Uc<^J^l 
oontaining  357  acres.     He  also  proved,  that  the  six  acres  fnmH^Ii'iS .Jcr"^^ 
of  land,  mentioned  in  the  above  agreement,  is  pfirt  of  tjie  ?om  *o'*'ii',"i'.fti^ 
land  mentioned  in  the  grant*  and  that  A   PierpoirU  {the  Jtir^'jJJr'ill.t  t 
f>laintiR^}  and  7*.  PierpoinU  (tho  defendants'  intestate,)  are  .Hrwi  «'||lu5S-' 
the  same  6'.  «nd  T.  PUrpoint  mentioned  in  the  grai^t.     It  \\x*Mrl%  ^t  ^ 
nvas  admitted  by  tlie  paities  that  T.  Pietpoint  npver  made  liirt'd^i'Si^dfii 
a  cunyeyance  of  the  six  acres  of  land  mentioned  in  the 
agreement  to  the  plaintiff,  apd  that  the  plaii^tHf  hafi|  seve- 
ral (imcs  reoqested  T.fierpQyU  to  convey  the  land  t<i  him, 
"yehich  he  promiseij  to  do^  bqt  nev^  did,   nor  has  it  ^yer 
.  since  beep  copvejed  to  the  pl^intitf,  or  befip  in  his  |)osse<a- 
9ioD|  nor  a  cjepd  of  cony^yfince  f<>r  t^e  ^v^f  ^ yer  le|^dared| 
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1810.  I  either  before  or  since  the  death  of  T.  Pierpmnl^  to  tii« 
plaintiff;  and  that  the  plaintiff  never  tendered  a  detd  of 
conveyance  for  the  land  to  71  Fierpoint  it^  be  es^cuted  by 
bim.  The  defendant  then  proved,  that  T,  PUrpoini  died 
in  September  1800;  and  thereupon  moved  the  court  to  di- 
rect the  jury,  that  to  entitle  the  plaintiff  to  recover  in  thi« 
tction  against  the  defendants,  it  is  incumbent  on  him  to 
prove  to  the  jury  that  he  had  tendered  a  deed  of  convey- 
ance of  the  six  acres  of  land  from  T,  Pierpoinl  to  himself^ 
to  T.  Pierpointy  in  his  life-time^  to  be  executed  by  T,  Pier^ 
point,  and  tliat  T.  Pierpoint  neglected  or  refused  to  cxe? 
cute  the  same.  This  direction  the  court,  [A7c/io/«(m,  Ch. 
J.3  refused  to  give,  butdirected  the  jury,  that  the  plaintiff 
was  entitled  to  recover  in  this  action  against  the  defend* 
ants  unless  they  proved  to  the  jury  that  T.  Pierpoint  had 
made  a  regular  and  legal  conveyance  of  the  six  acr^  of 
lami  to  the  plaintiff,  or  had  tendered  a  deed  of  conveyance 
for  the  $«ame  to  the  plaintiff.  The  defendant  afterwards 
moved  the  court  to  direct  the  jury,  that  T,  Pierpoint  was 
etititled  to  a  reasonable  time  to  have  the  land,  mentioned  in 
the  grant,  divided  between  the  several  tenants  in  common 
thereof,  before  he  ^as  bound  to  make  a  conveyance  of  the 
BIX  acrep,  mcnfioiied  in  the  agreementf  to  the  plaintiff;  an4 
that  T.  Pitupoint  died  before  that  reasonable  time  had  ex- 
pired. But  the  court  refused  to  give  the  direction.  Tiiede- 
fctulantH  excepted)  and  the  verdict  and  judgment  being  a- 
gainst  them  tliey  appealed  to  this  court. 

The  cause  was  argued  before  Cif^sB,  Ch.  J.  Pots^ 
BcoHANAK,  and  GaNir,  J. 

H^inder,  for  the  Appellants, 

T.  B.  Dorsetfj  for  the  Appellee.  He  cited  HaUingU  case, 
*  5  Coke^  23.    Heard  v$.  Jfadlham^  1  Eaaiy  629.    JSeton  v% 
Slade^  7   Vts.  278.      Pincke  r«.  Curtiet,  4  Bra.  Chaiu 
Pep.  332]  and  Smith  vs.  BurrHiam,  2  dnsir.  527. 

JUDGMK3T  4f  FIRJU^ 
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Clarke  vs.  Habris.  1810. 

.  Decembmu 

Appeal  from -Bc/Wmorc  County  Court.    Tliis  vras  an  ac- 
tion of  assumpdU  brought  by  the  appellee  against  the  ap- 
pellant.   The  declariition  contained  two  counts.    The^rsi 
count  sets  out  a  bill  of  exchange  drawn  on  the  19th  of  Oc-  •  fordji'^hiu  ^ 
tober  180lj  by  A.  Brown^  on  fi^.and  T.  Raikes  &  Co.  ••eomi  «?ndor$nr, 

*  '  whu  had   p«id  the 

of  London,  in  favour  of  Clatke.  (the  defendant  iu  the  court  *>»"»  ■K»«w?t  th« 

.  ^  -  '.  pa>ee,     evul«n««3 

below,]  or  order,  for  ^6500  sterlingi  and  by  him  endorsed  *«•    oflvi^    m 

''    ^  '  ^  «3^  J  |)T«re   that  iheo- 

to  Hams,  the  plaintifF,  who  endorsed  it  to  G.  Simpson^  utt^^\Ji^^\  *"«5 
fte  cashier  of  the  IJank  of  the  Uraied  States,  and  by  hii?*  l",!J!''a,';d"p^ 
endorsed  to  R  Baring  &  Co.  Averment,  that  P.  Bann^  ^ZJZv^'^Tti 
&  Co.  on  the  19th  of  January  180^2,  at  London,  to  wit,  &c.  *,he  holZTlnil 
caused  the  bill  of  exchange  to  be  presented  to  IV.  and  7t  ^1^  ouJitumiUJ 
kaVces  &  Co.  for  their  acceptance,  but  they  neglected  and  ap<i\nat  the  r^S 
refused  so  to  do,  and  the  bill  of  exchange  was  protested  t'V.  ^lii"  p««»n5ff 
for  nonacceptance,  of  which  premises  C/^rA^  afterwards,  th»  »cu«n)  h^ 
on  the  1st  of  Julv  1802,  had  notice-     That  F.  Barins:  &  ™e»w*Wndliu  « 

er  J  *i  1       I  •!<    1  c>      .  th«i«e  kuiia  on  tlMT 

0.  afterwards,  when  the  bill  became  dUe  and  payable,  to  •*'**  »*"^  ***'^  •••• 

r   J  y         uHerud     iii     tri- 

wit,  on  the  23d  of  March  1802,  catisecl  the  bill  to  be  Dre-^*"*'r'  "»«*.^ft>i!r 
sented  to  /F.  and  r.  Baikes  &  Co.  for  payment^  but  they  }J;^  '''noJil^- 
did  not  then,  or  any  other  time,  pay  the  same,  but  neglect- ^"*^i7"  ^^'^ 
ed  and  refused  so  to  do,  and  the  bill  was  protested  for  w'i  "^rroTJlf^iUJ 
nonpayment.  That  by  reason  of  the  premise^  the  plaintiff,  ZiribeVroMS 
as  endorsee  of  the  bill,  was  obliged  to  pay,  and  did  pay^  JS^uiThlJif '''••*^ 
the  sum  of  money  mentioned  In  the  bill,  together  with  re-  .fflit^ftheho.dS 
exchange,  interest,  damages  and  costs,  amounting,  &c.  to  ci.an,?^*'*  pLxuC 
dgll,£S5  6  6  current  money  ^  of  all  which  premises,  C/«fifcc,  Sur^of'The^p'SJ 
(the  defendant,)  afterwards,  &c.  had  notice,  by  reason  twt»"]fuTliw  ^ 
ivher^f  he  becamii  and  was  liable  to  pay,  &c.  iind  beincr  »»"p  ym^^nt  or 
80  liable,  he  ift  consideration  thereof  afterwards*  &c.  un-  *'»«  *•">•»  »'»«« »»•« 

1,1  II  ..  -...^..  retnved  them  Ue 

dertook,  and  then  atid  tb^re  faithfully  promised  the  plain-  J^^^^fc  ^f^^o 
tiff  to  pay,  &c.  The  sedond  count  was  for  money  laid  out,  lTc^lroui!i%^ 
piid  and  expended,  by  the  plaintiff,  for  (he  defendant,  &c.  ilJ^JX -^fj'^; 
The  general  issue  was  pleaded.  ?r!«uJ'  ^tvu^r 

1.  The  plaintiff  at  the  trial  proved  that  JJ.  Broipn  was  ^^.'e.*^' i^'liS 
a  person  using  trade  and  commerce,  and  carrying  on  rrier-if  ^%rttSS^ 

^''«fJS!*''ri'***J-Sr  ^**^"'^'  !"1^  *K^  ****  defendiintafterwjirds  udmiited  he  Ud  ri^SSl  wch^nfS 
i^^  Wn  Jvi^ .«  i\n?^^'!L!l'*****J^^  **•  nwi««^brt,ir  II.  wiiiing,  nnd  no  notice 

Ifc.!  rfe^ideS^e^  ^d^itaSlJ?"**  '  *"*  **"'<^"««  *>"»*»*  *»  ^  C>^*n  *>f  *»»«"  coiitemt-Zfc/d 

Where  A  <Jr]^7  *  j»j|»  *>fjf*^J«»V.  on  B,  for  thcM'e  purpose  of  htriofr  itdUooontrd  lo  raise  niMier 


'^^l?'  paid-^ff^W,  thai  H  m  tni»tl«l  to  refover  from  C  Uu- »Hm  of  n";,;.^;;  paid  by  him 
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IfilOl       dianilize  at  the  city  4if  BmUimort4  on,  after  and  iMfore,  Hie 
)9th  of  October  laOK  and  that  be  drew  h«t  bill  of  exchsng* 
for  /6500  sterling  on  W.  and    T,  RtdkeSy  merchants  of 
London^  by  the  names  of  fV.  and  T.  Rtdkei,  &  Cu.  in  &- 
voor  of  Clarke^  the  defendant,  or  order«     And.  that  Ciarbs 
nAerwards  endorsed  the  t>ill  <>f  exchange  to  Hamt^  or  or- 
der, and  that  Harris  aftcrwardi)  eniiorsed  it  to  G.  Sm^ 
sofi^  cashier  and  a^nt  of  the  Bunk  of  the  Umted  ^mtm^ 
mt  order,   for   and  on  account  of  the  president,  direc- 
tors  sind  company,    of  the  Bank  of  the   UmUd  SUUt9$ 
and  further,  that  Simpson  afterwards,  as  agent  of  the  pre* 
sident,  directors  and  company,  of  the  Bank  of  the  I/.  ^ 
endorsed  tlie  bill  to  F.  Baring  &  Co.  or  order,  and  that 
afterguards  F.  liaring  &  Co.  caused  the  bill  to  be  protcals- 
fd  for  nonpayment  thereof,  viz.  cm  the  SSd  of  March  lUML 
And  tlie  plaintiflT  offered  to  prov«  by  the  oath  of  Jk  JJdni^^ 
fttr  (hat  purpose  sworn  to  the  jur),  that  the<N*i^niil  bill  of 
exchange,  together  with  an  original  protest  tliereof  for  noa- 
acceptance,  and  protest  fiir  nonpayment  thereof,  came  tt 
his  hands  as  agent  for  the  Bank  of  the  C  S.  and  were  re- 
spectively delivered  by  him  to  the  district  attorney  of  the 
U.  S.  for  the  purpose  of  instituting  suits  on  the  bill  against 
Cfarke^  (the  defendant  J  and  Harris^  (the .  plainti^.    H« 
also  oflfered  in  evidence  the  records  of  proceedings  in  t^ie 
circuit  court  of  the  U  Sixn  and  for  (he  MaiyUmd  district, 
against  Harris  and  Clarke  respectively,  at  the  suit  of  0, 
Siinpson.  And  offered  to  prove,  that  the  bill  of  exchange  in 
those  records  mentioned  is  the  same  bill  offered  hi  erir 
deuce  in  this  cause;  and  that  Simpsati^  the  plaintiff  in  tke 
records*  is  the  same  Simpson  who  is  cashier  and  ageiit  qf 
the  Bank  of  the  If.  S.  and  that  Harr\s,  the  plaintiff  in  tbaa 
ftuit,  and  Clarke  the  defendant  in  this  suit,  arc  respective- 
ly the  same  persons  who  were  defendants  us  the  records. 
He  then  offei^d  to  prove  by  D,  Harris^  that  the  protest 
for  nonacceptance  of  the  bill  of  exchange  is  not  in  his  [^ 
session,  nor  tn  the  possession  of  the  district  attorney  of  the 
U.  S.  nor  in  the  office  of  tl>e  clerk  of  the  circuit  court  of 
the  U,  S,  among  the  othar  papers,  but  is  lost  or  misiaid|- 
and  therefore  offered,  under  such  circomstances,  to  be  per* 
mitted  by  parol  to  prove  the  protest  for  nonacceptanc^ 
To  the  admissibility  of  which  evidence  the  defendant  olt 
jected.     But  the  county  court,   [iVtdio&on,  Ch.  J.  and 
HoUingswofthj  A.  J.j  ^vtrc  of  opinios,  that  the  tj^fitttiy 
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^mm  ^tse^  nmi  competent  te  pcore  the  protest  fer  Bene*      JSff. 
^epUifH)e^     The  defeodaQt  eseepted.  ^'"i*^ 

i  ^  THt  plainilflr  then  offered  to  give  in  evidence  by  JX 
Murri9^  the  caflhii^  of  the  Office  of  Dtecount  and  Depotitf 
^mt  H  ^  UMtl  coufse  of  the  poet  from  PkUadt^hia  to 
:Bai£mnoftf  hb  received  a  letter  A-oin  O^  Simpson,  cashier 
^  the  Bank  of  the  I/.  S.  dated  the  Sd  of  April  1802,  ett* 
dosing  protests  for  nonaeee|»lanpe  4>f  the  bill  of  exduiogtf 
iind  that  he^  on  the  day  be  received  the  tame,  called  on  the 
^defendant,  and  gave  hira  verbal  notice  of  anch-proFteat;.  and 
nhortly  after,  be  believes  on  the  8.th  oftbe  aaerie  month,  for 
greater  certainty,  he  made  oot  a  written  notice  to  be  sent 
to  4he  defendant  of  the  protest,  and  copied  such  notice  kt 
ft  book,  which  the  witness  produced  to  the  court,  and  that 
4lie  defendant  did  afterwards  admit  he  had  received  tb^ 
mo^tten  botice.  The  plain  tiff  fortl^  efiered  to  give  evi- 
dence by  D^BarrtB^  that  he  received  a  letter  from  Simpmm^ 

tlated  in  PhUadelphia  the day  of  •«—  1802,  contain^- 

ing  pretests  of  the  bill  of  exchange  for  nonpayment,  and 
that  he  received  the  same  in  the  vsnal  coarse  of  the  post 
from  Philadelphia  to  /^oAvmore^'and  that  on  the  day  of  re* ' 
chiving  the  same,  he  called  on  the  defoidaiit,  and  gave 
Mm  verbal  notice  oftbe  last  protests;  and  that  on  the  same 
mt  the  next  day  he,  for  greater  certainly,  made  oat  a  writ* 
ten  notice  to  ^e  defendant,  and  delivered  the  same  to  L. 
-G.  to  be  delivei^  to  the  defendant,  and  that  (be  witness 
eofded  this  notice  in  a  book,  then  produced  by  htm$  and 
did  ^ktbr  to  prove  Xrj  the  witness,  that  the  defendant  did 
flifitcrwirda  acknowledge  to  him  the  receipt  of. the  written 
tso^oew  Ta  this  testimony,  the  defendant  oty'eeted,  becansa 
the  notices  being  in  writing,  and  no  notice  having  be^  giv* 
en  by  the  phihit\|r  to  the  defendant  to  produce  them,  no 
tBvkknee  ought  to  be  given  t>f  their  contents.  But  the 
tmanly  court,  fM^^^Zfon,  Ch.  J.  and  ihUingsworth^  A.  J.] 
Were  ^f  opinion,  that  such  evidence  was  admissible  to  be 
giv^n  to  the  jury^  and  the  0ame  was  accordingly  givenn 
The  defendant  excepted. 

5.  The  plaintiff  then  gave  in  evklencey  that  the  bill  of 
Exchange  was  made  by  Brmon  for  iho  sole  purpose  of  be* 
Ing  dtscouhted  to  raise  mtiney  for  bis  own  use;  and  that  for 
^blbighim  to  do  so  the  defendant,  at^be  reqaest  of 
Btonm,  and  for  th^  sole  purpose  of  enabling  bim  (o  raise 
ftonejlhlbreon,  bat  i^out  any  ather  eoMld•Iatiw^  did 
VOL.  xu.  £S 
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iSXO.  endorse  the  bill  in  blank,  and  immediatelj  delivered  it 
back,  so  endorsed,  to  Brotm^bni  at  that  time  badn^  know« 
Itedge  or  information  that  the  bill  was  to  be  endorsed  alter 
him  by  the  plaintiff,  or  that  Brown  intended  to  apply  to 
the  plarntiflf  to  endorse«the  bill.  And  Turther  gave. in  evi** 
deilce,  that  Broumy  after  receiving  back  the  bill  so  eadora- 
ed  by  the  disfendant^  tarried  it  to  the  plaintiff;  and  reqacAt* 
td  him  to  endorse  the  bill  after  the  defendant,  for  the  pur^ 
poSe  of  giving  it  further  credit,  and  of  thereby  enablii^ 
bin,  Broum^  to  raise  money  on  it  for  his  own  benefit.  That 
the  plaintiff,  in  compliance  with  this  request,  and  for  the 
purpose  of  gif  tog  additional  credit  to  the  bill,  and  to  ena- 
ble Brown  to  obtain  money,  thereon  for  his  own  use,  <ijd 
endorse  the  bill  in  blank,  and  immediately  delivered  k 
back,  so  endorsed,  to  Brown^  io  blank,  who  Soon  after  sold  it 
to  G.  Sin^son^  cashier  of  the  Bank  of  the  U,  SL  for  hts 
Brown*8  own  benefit.  'I1)at  at  the  time  of  the  endorse- 
ments no  consideration  had  taken  place  between  the  plain* 
tiff  and  defendant  respecting  the  bill  or  endorsements,  01* 
respecting  any  endorsement  to  be  made  by  them,  or  either 
of  them,  for  Brown^  or  for  his  use  or  benefit;  and  that  the 
plaintiff  received  no  consideration  for  the  endorsements, 
except  such  as  might  arise  in  law  from  the  previcras  en- 
dorsement of  the  defendant,  and  from  the  making  of  the 
bill  by  BrowHi  snd  that  the  bill  was  never  delivered  to  the 
plaintiff  or  to  the  defendant  Brown^  except  for  the  purpose 
before  mentioned.  The  plaintiff  also  gtive  in  evidence, 
that  the  bill  having  been  sold  to  Simpton^  as  before  men- 
tioned, was  duly  presented  to  the  drawee  for  acceptance 
and  payment,  and  not  having  been  accepted  or  paid,  was 
duly  and  regularly  protested,  for  nonacceptance  and  non* 
payment;  of  which  protest  notice  was  duly  and  legally  gir* 
en  by  Simpson  to  Brown^  and  to  the  plaintiff  and  defeDd-* 
ant,  and  payment  thereof  immediately  demanded  by  Simp^ 
ion  of  Brotmi^  who  failed  to  pay  it.  Whereupon,  notice 
of  the  failure  was  duly  given  by  Simpson  to  the  plaintiff 
and  defendant,  and  payment  of  the  bill  was  demanded  of 
them  by  Simpson.  The  plaintiff  further  gave  in  evidence, 
that  he  and  the  defendant,  being  so  called  on  for  payment 
of  the  bill,  did  mutually  agree  that  each  of  them  should 
pay  one  half  of  the  sum  of  money  doe  thereon,  but  that 
the  right  of  the  plaintiff  to  recover  from  the  defendant,  as 
the  prior  endorsor  of  the  biil,  the  sum  so  by  the  plaintiff  tp 
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be  ptid,  With  iniereiity  shoold  not  in  any  manner  be  afeet-  1810; 
^d  bj  the  a«;reernentt  And  that  the  plalntiflT  did,  in  pnr* 
auance  of  that  agre^nienU  on  the  I2th  oF  December  1802^ 
pay  to  SLmpHftf  canhter  of  the  Bank  of  the  U.  &  the  sttm 
of  815,306  67n  being  01^  half  of  what  was  then  due  on 
ike  bill.  The  defendant  then  prayed  the  court  to  direot 
the  jury,  that  the  plaiptiff,  if  the  jury  should  believe  the 
iacts  so  offered  in  evidence  by  him,  is  not  entitled  in  kw 
to  recover  in  tiiia  action  the  turn  f  o  paid  by  him  to  Siny)00n^  . 
.  cashier  of  the  Bank  of  the  U.  &  Which  opinion,  [iVicAo/-, 
ton,  Ch.  J.]  refused  to  give.  The  defendant  excepted^ 
Verdict  iM  judgment  (or  the  pt^i^titT,  and  the  defendant 
appealed  to  this  coupt 

Tlie  cause  was  ai*gued  at  the  last  ic^rm  hcfpre  Chase,  Cb.* 
J.  Buchanan,  Gantt,  and  Earlb,  J.  and  was  reargqed 
at  the  present  term  before  Chase,  Cb.  J[.  Po|«K|  Puchan- 
AK,  Ganit,  and  Earle,  J. 

Shaqf,  W  Dorsey,  Winder ^mi\  S.  Cftose, jjr.ibr the  A p^ 
'pellant,  contended,  1.  That  the  declaration  was  defective, 
because  it  was  not  averred  in  \\\ii  first  co%mt  that  the  de- 
fendant bad  notice  of  the  protest  of  the  bill  of  exchange, 
■for  nonpayment;  and  that  the  plaintiff  took  up  th^  bill  by 
paying  it,  &c.  They  cited  Jicshtan  vs.  AspinaUy  Doug* 
683. 

2.  That  if  this  count  is  defective,  there  being  a  general 
verdict,  it  would  not  be  cured,  even  if  there  should  be  a 
good  count  in  the  declaration^  They  cited  Marriot  vs^ 
Lhter,  2  Jftis.  141.  Jlolt  vs.  Schohfield,  6  T.  R.  691; 
and  Baldwin  vs.  Efphimton^  2  W.  Blk.  Rep.  1037. 

S.  That  the  plaintifif  could  not  recover  on  the  money  . 
count  stated  in  th^    declaration,    they   cited  Chilly   on 
BVls,  378,  and  Gibson  vs.  MineU  1  H.  Blk.  Rep.  602. 

On  the ^>^f  bill  of  exceptions  they  contended,  1.  That 
it  was  not  competent  for  the  plaintilT  below  to  give  in  evi- 
dence the  records  of  the  circuit  court,  because  they  were' 
between  different  persona  than  the  parties  in  this  action. 

2.  That  no  parol  evidence  ought  tp  be  admitted  to  prove 
a  protest  of  a  bill  of  exchange  for  nonacceptance  or  non- 
payment. 

On  the  first  poinij  they  referred  to  Peake^s  JEvid.  34, 
$5.  Bryden  v9,  Tayior,  2  Harr.  fy  Johns.  296.  GUtings^s 
l^9€f  VS.  ffaOf  1  HoTT.^iolm.  18|  and  Paviu's  Z£s$c$ 
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1SUK       vn^  BtAtff^  AM  864.     On  tlit  $i€Owt  poitMf,   they  eite4 

165. 

On  ilM  aecmW  bUt  •f  eve^pHowK  Miey  cmitend«d«  1. 
Tiiat  parol  evhlence  that  notice  hi  writhig  had  been  give» 
to  the  ckfen^ent,  oofhC  not  to  have  been  B«hnitted^  wHIi* 
•nt  a  prtvicftte  notice  to  the  defendant  to  pmdotee  audi 
written  notice* 

2.  lliat  notices  of  the  nonecceptance,  and  no«payni««t 
of  the  bill  of  exchaofe,  were  not  given  by  the  phnntilT  t« 
the  defendant,  bot  by  a  third  person.  X>n  this  point  they 
cited  TmtUUivM.  B^^own,  1  T.S.  I67;ta»d£x  Fwrle  Ber- 
alaff,  7  Vt%.  597. 

Key^  Harper^  and  71  Bucha^an^  for  the  AppeHee,  a.4  to 
the  defects  in  they^^l  cotmt  in  the  declaration,  referred  t« 
tfie  act  of  1B09,  cA.  153,  t.^ 

On  iht/iTBi  bill  of  exceptions,  they  cited  feake^s  £viJL 
97^  and  ChiUy  on  BUU^  239,  240. 

On  the  9tcimd  bill  of  exceptions  they  citeil  Chitty  on 
BWm^  239,  240.  Stedman  vs.  Gooch,  1  Esp.  liep,  5.  Ktifh 
V9.  WetfoHf  3  Bsp.  Sq).  54.  Saunderion  vs.  Jvdge^  2  ft 
Bit.  Bep.  509.  Clwptnan  vs.  Lipseomhe^  1  Johns.  Btp. 
296;  and  Goflieb  vs.  Danvers^  1  JE«p.  /?i5p.  455. 

On  the  third  hill  of  exceptions,  they  referred  to  IVood 
vs.  Repoldt  (ante  \25.) 

The  Court  agreed  with  the  County  Covrt  in  the  opinio 
oas  given  in  the  severiil  bitts  of  exceptions. 

JUD6MBNT  AFFIRMCQ. 


DsORiomR*'  Ringgold  vs.  Ttson. 

•  prooiiuory  not*  AppSAL  from  Jf' asMfigton  Coonty  Court,  from  a  jtfdg« 
«^  oij^niwer,  Bient  rendered  in  favonr  of  the  plaintiff  in  that  court,  (the 
•MDiirtaiit  ^-  present  appellee,)  in  an  action  of  assumpsii on  a  prorolsse<« 
*"*he* JwSti?**  ^7  note,  drawn  b^  the  def^pndant,  (the  appellant,)   on  the 


fetoai  to    prove' 


s  plain 

i^u'^c  5th  of  May  1804,  payable  to  S.  ffilmer,  or  order,  for 
tivm  »n  «  iwS*  8^000,  and  by  Wi/mer endorsed  to  the  plaintiflt  The  de* 
*^t?*^j!ISlr2lJ  claration  also  contained  counts  for  money  lent  and  ad- 
SiiSJ^nSS  XSr  vanced,  for  money  had  and  received,  and  for  money  laid  out, 
iSn'Sw^j?  »  expended  and  paid.  Plea»  the  general  issue. 


Digitized  by 


Google 


Xywm 


©f  MARYLAND,  l^^B 

1.  At  tilt  fria}  ifi  M*rbh  18er,  tiie  pliiBtUT  read  tn  evl*  1 810. 
d«Dce  thm  promlfttorjr  note  declared  •«,  ami  whieK  was  ad*  ^^^£^ 
tnitted  to  liaye  been  drawn  and  signed  by  ihft  defendant, 
iuid  endorsed  bjr  ^Himr.  [The  endorsement  bj  Pfibner 
^rasiabbak*}  Hie  defendant  then  read  in  evidence  a 
r<c4ea8e«*  dated  ^  ddtb  of  IHarcb  1307^  freo^  himself  to 
H^Um^r^  ^H>f  aod  from  all  claims,  debts,  does  and  demandsi 
ef  every  natare  and  Icind  whatsoever,''  &€.  ivhich  was  ad«< 
mitted  by  tbe  plaintifFto  be  datj  executed,  signed,  sealed 
ftiul  deiivered,  by  the  defendant  to  Wifmpr.  And  also  a 
release,  dated  the  same  day  from  ffUmer  to  the  defendant, 
^^of  and  from  all  manner  of  debts,  dues  an# demands,  con- 
tracts and  agreements,  of  every  nature  and  kind  existing 
between  them,"  &c.  This  release  the  plaintiflf  also  admit- 
teir  was  duly  executed*  signed,  sealed  an(|  delivered,  by 
fFthner  to  the  defendant  Tl^e  defendant  then  produced 
fftkriKr^  and  offered  to  prove  to  the  jury  by  himv  that  on  or 
about  the  10th  of  Ja4y  1804,  he  as  the  agent  uf  the  defen- 
fdant,  paid  the  amount  of  the  note  to  the  plaintiflT,  to  whom 
the  aame  had  been  endorsed  by  Pfibncr,  But  the  court* 
^Clagett  and  Shrive f^  A.  J.]  rejected  the  witness  as  in- 
competent to  prove  those  facts.  The  defendant  ex- 
cepted. 

2.  The  defendant  then  offered  to  prove  by  Wt&ncr,  a 
conversation  with  the  plaintifl^  in  which  he  admitted  that 
he  was  not  entitled  to  recover  in  this  suit  any  thing  from 
the  defendant  upon  this  particular  note,  tlie  same  having 
been  paid,  lliis  evidence  the  co(M*t  also  refused  to  let 
him  give.  The  defendant  then  prayed  the  court  to  direct 
the  jury,  that  the  plainfiffwas  not  entitled  to  recover.  Thia 
direction  the  court  refused  to  give.  The  defendant  ex- 
cepted. 

S.  The  defendant  then  offered  to  prove  by  fVilmer^  that 
he  the  defendant  drew  the  note,  upon  which  this  suit  ia 
brought,  payable  to  him,  fVilmer^  for  the  purpose  of  rais* 
ing  money  thereon  for  the  use  of  him,.,  the  defendant,  and 
without  any  value  passing  from  Wilmer  to^he  defendant. 
That  fPUmer  called  upon  the  plaintiff  with  the  note,  and 
informed  him  that  he  was  the  agent  qf  the  defendant,  and 
that  he  wanted  to  borrow  money  for  tlie  defendant  upop 
thf|  note.  That  th^  plaintiff*  did  thei:eupqn  discount  tUa 
llo^  ^t  A  ^ii^ottat  uppa  tiie  aum  tlierein  expr^aaed^  at  the. 
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18  to.  rate  of  three  per  centum  per  month,  and  took  and  roceived 
from  WUvde^y  as  the  agent  of  the  defendant,  the  note  at  th« 
price  of  &940,  which  sum,  and  no  more,  the  plaintiff' 
to  WUmer  for  the  defendant,  as  and  for  the  price  of  the  i 
That  in  consequence  of  the  money  so  paid,  fFi/vKreiulan* 
ed  and  delivered  the  note  to  the  plaintiff  Bat  (be  cosrt 
refused  to  permit  WUnm  to  be  sworn  to  the  jury  to  prove 
these  facts,  or  any  of  them,  and  rejected  him  as  an 
petent  witness  The  defendant  excepted.  Verdict 
jud^ent  for  the  plaintiff,  and  th«  defendant  appealed  to 
this  court 

This  cause  ^iras  argued  before  Chase,  Ch.  J.  Gantt, 
and  Earle,  J. — ^Buchanan,  J.  having  been  concerned  as  . 
counsel  did  not  sit.  The  questions  which  srose  in  this 
case  had  beenai^ed  in  this  court  on  the  Eastern  Shore  in 
the  case  of  Uoyd  v*.  7^«m,  before  Polk,  Buchaxav, 
and  GANTiru  }• — Kablr,  J.  having  been  concerned  as 
counsel  diTTii  in  tliat  case.-^NiOHpLSQK,  J.  did  not  sit 
in  either  ^ase. 

Martin^  Key^  and  T.  Buchanan^  for  the  Appellant,  s(ftt^ 
cd,  that  the  Jirst  and  third  bills  of  exceptions  presented 
two  questions — 1.  Whether  or  not  a  payee  of  a  promissory 
note  was  a  competent  witness,  in  an  action  by  the  holder 
against  the  drawer  to  prove  pa vro en t— mutual  releases  bar- 
ing been  executed  to  each  other  by  the  payee  and  drawer? 
And  £.  Whether  or  not  he  was  competent  to  prove  that 
the  note  was  void  in  its  creation,  as  given  on  ^  usurioni 
consideratitm?  To  shc.w  that  he  was  a  competent  witness, 
they  cited  Clarke  vs  Sh^e  S^  Johnson^  Cowp.  199.,  Peake't 
Evid.  161,  144,  180,  181.  aumiug(onv9.MiIncryPeakeU 
JV.  P.  6.  Phefheonvs,  TfhUmore^  Ibid  40.  Humphrey  vu 
Moxon^  Ibid  52.  Adorns  V9.  Un^ard^  Ibid  1)7.  Rich  ts. 
Topping,  1  Effp.  Rep.  ir6.  Jordainevi.  Las/d^rookey  7  71 
R.  601.  Rirt  vs.  Eerfkhaw,  S  East,  458.  1  Esp.  Dig.  £59. 
Staples  vs.  Otikes,  1  Esp.  Rep.  3S2.  (^hitfy  on  Billsy  28i!, 
£83,  284,  52,  205.  Dickinson  vs.  Prentice^  4  Esp.  Rep. 
S2.  Shuttlewtfhh  vs.  Stephens^  I  Campb.  407,  (^^4  note} 
Ryd  on  Bills,  283.  Brown  vs.  iJavies,  3  T.  /f.  81. 
Lowe  vs.  Waller,  Doug.  736.  Mrahams,  qui  tarn,  w^ 
Puruij  4  Btirr.  2251.  Baker  vs.  Arnold,  1  Caine^g  Rep, 
975.  276.  Twambly  vs.  Henley,  4  Mass.  Rep.  442.  Blis^ 
V8,  Ttiantpson^  Ibid  491.    Bosanqua  v*.  Bushwood^  Ou 
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tMip.  TaW.  38$  and  TFUsoh  V9.  Lenex^  1  Otdnch^i  201,        1810. 
(note.) 

Od  the  second  bill  of  exceptions*  they  stated  thift  tiiies* 
tioB  to  be,  whether  an  endorsee  could  bring  an  action  im 
his  own  name  on  a  promissory  note  endorsed  in  blank  by 
the  payee?  To  show  that  he  could  not,  they  cited  Clark 
PS.  Pig9tj  1  SM,  120.  Lucas  vs.  Flaynes,  2  Ld.  Rctym. 
871.  Bidl.  N.  P.  9,75,  278.  1  E^p.  Dig.  28.  ChiUy  an 
BMs^  1175  and  ^f^oy  ^  Biddlt  vs.  fVood^  2  Hart,  fy  Johns. 
326. 

If.  Horsey^  Harper,  and  Winder,  for  the  Appellee,  on 
th^  first  and  /At'rc/  bills  of  exceptions,  cited  JValton  vs^ 
Shelly,  I  T.  R.  296.  Beni  vs.  Baker,  S  T,  Rep.  27.  CAar* 
ringt^nts  Miner,  Peake^s  N.  P.  6.  Pheiheon  vs.  Whit- 
more.  Ibid  40.  Httmphnty  vs.  Moxon,  Ibid  J2.  ^tUmis 
S9S,  Lengard,  Ibid.  l\7.  Rich  vs.  Topping,  1  £sp.  Rep, 
1 76.  Hart  vs.  Mcintosh,  Ibid  jB98.  Jordaine  vs.  Lash^ 
brooke,  7  T.  R,  601.  Cald^eU  vs.  Bull,  (a).  M-Cuttough 
vs  Houston,  1  BalL  R^  44\^  Stiik  vs.  Lynd^,  2  DalL 
Rep  194.  Duker  vs.  Arnold,  1  Caine^s  Rep.  £58.  Winton 
vs^  Saidler,  3  Johns.  Cas.  185.  Coleman  vs  Jfise,  ^  Johns. 
Kep.  165$  and  CliurcMU  vs.  Suler,  4  Mass.  Rep  156. 

Chase,  Ch»  J.  In  this  case,  which  is  a  suit  brought  by 
Che  endorsee  of  a  negotiable  promissory  note  against  the 

{a^  The  caae  here  referred  to  of  Caldwell  t».  Bull,  in  this  court 
at  December  ttrm  1809,  was  an  appeal  from  BaiUmore  County 
Court.  It  was  an  action  of  assumpsit,  for  gt>ods  sold  and  delivered. 
And  the  general  taitue  was  pleaded.  At  the  trial  the  defendant, 
(now  appellee,)  offered  in  evidence  by  way  of  set  off,  aprorois^ry 
note  drawn  by  the  plaintiff,  (the  appellant,)  in  favour  of  William 
Hays,  and  by  him  emlorsed  to  the  defendant.  I'he  plamtilf  then 
oftered  to  prove  by  Hays,  that  while  the  note  remained  in  his  pos- 
Aession,  and  before  he  endorsed  it  to  the  defendant,  be  erased  fi'oro 
t^  body  of  the  note  the  name  **  William  Hays,**  and  in  this  dc- 
iaced  state  delivered  the  note  to  one  BarkVt,  a  broVer,  and  re- 
quested him  to  negotiate  it  by  sellin.;^  it,  and  tlial  Barkllc  did  offer 
it  for  sate,  but  was  unable  to  sell  it.  That  Hays  afterwards  insert- 
ed the  name  **  William  Hays'*  in  the  body  of  the  note,  and  en- 
dorsed it  to  the  defendant,  to  whoni  he  communicated  the  ciroum- 
•tSLnce  of  the  erasure,  before  ami  at  the  time  he  endorsed  the  note. 
The  defendant  objected  to  the  proof  of  the  erasure  by  Hays,  on 
the  gp-ound  that  it  might  tend  to  invalidate  the  note;  and  that  Hays 
was  an  incompetent  witness  to  invalidate  an  instrument  to  which  he 
bud  given  credit  by  endorsing  it,  and  passing  it  away.  And  the 
court,  [Nicholson,  Ch.  J.  »nd  HolHnvswarih,  A.  J.]  sustained  the 
o>)jcctinn,  and  directed  the  jury,  that  Hws  was  an  incompetent 
witness  to  prove  the  erasure.  The  plaintiff  excepted,  and  tlie  ver- 
dict and  judgment  being  against  him,  he  appealed  to  this  couxt, 
irh^rc  the  judgment  was  ajjirmcd  by  exmsevt. 
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\tt9.      4riWer,  ^rt%  quctttont  cm  bUb  vf  ortptiiai  9rt  brwgbl 
'  ^-^^^"^     before  this  court  for  tlieir  decisioiu 
^^  The  ^ft/ q«ettiefi  U,  whether  tbe  efederter  can  be  re« 

«eive(l  as  t  witnets-tn  prote  payneot  ef  tiM  hmmmj.  to  ibm 

The  M omtf  ^evtioii  i«4  tvhether  he  is  a  comptteat  wt- 
tess  id  |>nive  the  nute  was  given  on  an  usarioas  coosifle* 
tationP 

^  The  iUrd  question  is,  whether  the  endorsee  of  a  ptv- 
BitsiorT  note  can  recorer  in  his  own  name  on  an  endorao- 
inent  in  blank? 

The  two  find  questions  are  of  the  greatest  importanoc^ 
liml  have  claimed  the  parttcnlar  attention  of  the  eonrf ,  he« 
cause  on  our  jud]2;roent  (tejienifs  one  of  the  princifMd  rnici 
of  evidence  which  will  be  adhered  to  or  relaxed 
dini^ly,  in  this  state,  in  future. 

'fhese  questions  have  been  abl j  discussei]  by  tbe  i 
set  for  the  partiesy  and  all  the  cases  and  law  weUting  to 
them  have  been  brought  before  tlie  court,  and  widi  gred 
Strength  of  argument  observed  on* 

The  objection  to  the  endorser  being  received  as  a  wit- 
ness is  grounded  on  the  rule  laid  doitrn  in  WmUm  «f. 
Shelh/^  that  no  person  shall  be  admitted  as  a  witness  ta 
impeach  ov  in^-alidate  an  instrument  or  writing  which  be 
has  signed  and  given  credit  to. 

Thift  is  acknowledged  to  be  a  rule  of  policy,  and  adopt- 
ed bj  the  court  in  that  case  in  conformity  to  a  maxin  of 
the  civil  law,  nemo  aUtgam  mam  inrpitudinem  est  omK* 
tndus.  This  as  a  rale  of  evidence  was  unknown  in  the 
common  law  courts  in  Ens^land  prifir  to  that  case.  * 

The  role  that  prevailed  antecedent  to  tliat  timey  as4  aa 
a  rule  of  the  common  law,  is,  that  every  person  not  inte- 
rested in  the  event  of  the  suit  was  admis%i|ite  as  a  witness. 
It  is  certain  this  rnK"  was  deviated  from,  and  I  think  in- 
fringed by  the  decision  of  the  eoort  in  tliat  caae^  and  tiie 
evils  resulting  from  it  as  a  general  rule  pressed  so  hard 
upon  the  court,  and  involved  them  hi  so  many  diffeulties, 
by  interfering  with  the  decisions  of  tbe  courts  in  other 
cases,  as  to  induce  them  to  modify  it;  and  in  three  years 
afterwards  they  restricted  it  to  the  case  of  negotiable  in- 
struments; and  after  relaxing  it  from  time  ta  time,  tiiey 
exploded  it  in  the  case  of  Jordain  vt  LashdrfH>ke^  7  T.  R. 
601,  and  re-established  the  rule  which  prevaiUd  according 
to  the  principles  of  the  common  law« 
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'Vnqff^HiMitblj  the  rale  in  ^tdtm  m.  8hdly  cnrnot  igto. 
prevail  as  a  general  rule,  becaase  in  the  cades  of  wiHsy 
deeds  and  bonds,  the  witnesses  to  tbem  may  be  examined 
•to  impeaeh  their  vtiMliy^  in  the  JSret  case  to  prove  the  in^ 
sanity  of  the  testator,  in  the  second  case  to  prore  the  deed 
iras  net  sealed  or  delivered,  and  in-  tb^  third  case  to  prove 
.tlie  bond  was  given  on  an  usurious  ceosideratioB-^-^or  that 
the  obli^r  was  unlettered,  and  that  the  bond  was  not  read 
%t  was  misread  to  him.  The  witnesses  in  these  cases,  by 
their  attestations,  heki  OQt  there  was  no  legal  objection  to 
them,  and  that  they  will  prove  these  requisite*  which  ane 
essential  to  their  validity. 

The^ecraioH  in  WcUUm  t$  Shelly,  is  overruled  by  die 
^onrtin-ybri/oiiievf.  LaMrooke^  and  the  law  considered  as 
•etUetl  in  England.  The  cases  at  fdai  prius  conformed  te 
Walton  V8.  SkeUy^  while  it  remained  the  ruling  decision, 
although  the  courts  imlieated  an  inclination  to  modify  and 
relax. the  restriction.  Ijord  Jfansfidd  said,  the  rule  is 
fouoded  in  policy,  and  on  that  ground  it  was  adopted.  It 
is  the  duty  and 'province  of  the  court  dicere  non  legem^ 
and-  if  the  rule  was  not  known  at  that  time  as  a  rule  of 
evidence  at  the  common  law,  the  ooort's^  opinion  as  to  xta 
^pc^icy  would  not  warrant  them  in  the  adoption  of  it 
.  An  accomplice  is  a  legal  and  competent  witness  against  ^ 
the  principal,  and  in  giving  testimony  must  declare  his 
own  turpitude  and  participation  in  the  crime,  which  is  a 
circumstance  that  impeaches  his  credit  The  maxim  of 
the  civil  law,  when  considered  with  reference  to  the  com- 
nion  law,  may  be  understood  as  afl&cting  the  credit  of  the 
witness,  and  declaring  that  he  stands  in  that  predicament 
jwhich  renders  his  ti*stimony  suspicious,  and  that  he  ought 
to  be  heard  with  caution. 

.  At  one  time  an  underwriter  on  a  policy,  ia  a^soit  against 
another  underwriter  on  the  same  policy,  was  held  to  be  an 
incompetent  witness,  and  rejected  from  tite  supposed  bias 
on  his  mind  resulting  from  a  community  or  similarity  of 
interest  That  doctrine  has  been  exploded  as  a  deviation 
from^  OF  infringement  of,  the  common  law  rule  of  evidence, 
liiat  every  person  who  is  not  interested  in  the  event  of  the 
suit  i»  a  competent  witness.  An  heir  at  law  is  admitted 
as  a  witness  in  a  suit  brouj^t  by  his  ancestor,  relating  is 
the  bounds  of  his  land,,  noitwithstanding  the  laaa  on  his 
mind  from  the  expectauon  of  his  inheriting  the  land.  All 
VOL.  ta.  %i 
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1810.  the^e  tate«  indicate  plainlj,  and  reccgnite  the  rale,  tK&t  a 
person  not  interested  in  the  event  of  the  suit  is  a  com* 
petent  ititness,  and  cannot  be  incapacitated  bj  the  situatioiA 
in  which  he  stands,  from  whence  a  bias  on  his  midd  is  in- 
ferrable. 

It  is  the  pecttliar  aiid  exclusive  right  and  province  of  the 
jury  ib  decide  on  the  credit  of  witnesses,  and  the  court 
cannot  declare  them  incompetent,  from  any  conjectural  in- 
fluence on  their  minds  inclining  them  to  favour  one  party 
.  more  than  the  other;  the  jury,  in  forming  their  opiDioili 
trill  consider  all  circumstances  attending  the  witness  m 
giving  his  testimony. 

The  common  law  is  paH  of  the  law  of  Mafyldnd^  and 
cannot  be  abrogated  or  impaired  by  any  principle  or  maxim 
of  civil  Ikw.  The  rule  of  evidence,  so  often  rteurred  to^ 
is  a  rule  established  by  the  common  law,  and  was  in  full 
force  and  operation  in  this  st^te,  at  the  time  of  the  deci^ 
aion  in  Wtdlonvs.  Shelly,  which  introduced  the  maxim 
of  the  civil  law,  as  an  exception  to  that  rule,  on  the  ground 
of  policy. 

That  decirion  has  been  the  ground  of  the  judgments  in 
the  courts  of  the  states,  and  theii*  decisions  must  rest  on 
that  authority,  and  tannot  be  entitled  to  more  weight. 

The  maxim  of  the  civil  law  may  be  considered  as  con- 
fined to  the  parties,  and  was  so  considered  by  the  judges, 
(Groaaand  Lawrence,) 

A  plaintiff,  whose  actioti  arises  exlUrpi  causa^  shall  not 
be  heard  in  alleging  his  own  turpitude  in  support  of  his  ac- 
tion against  a  partiecps  tritnims. 

To  illustrate  the  position,  A  promises  B  a  sum  of  money 
if  he  will  grant  him  an  office  which  concerns  the  adminis- 
tration of  justice,  or  procure  it  to  be  granted,  and  the  oif* 
fice  is  obtained,  and  A  refuses  to  pay  the  money*— B  can- 
not recover  it  So  if  A  gives  B  a  sum  of  money  to  pro- 
cure him  an  office,  and  B  so  expends  the  money,  and  the 
office  is  not  obtained,  A  cannot  recover  the  money  of  B9 
or  the  person  to  whom  it  was  paid. 

80  in  the  case  of  simony,  where  A  promises  to  pay  B  a 
sum  of  money  if  he  will  procure  him  to  be  presented  and 
instituted  to  a  chapel,  which  was  a  donative  in  the  King's 
gift;  and  B  does  procure  him  to  be  thus  presented  and  in- 
•Ututedy  B  cannot  recover  the  money  of  A» 
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In  support  of  sucli  actions  the  plaintiffs  cannot  be  hear  j       1810. 
Ifeecause  of  the  illeg^litj  and  turpitude  of  the  consideration* 

As  to  the  third  question.  The  legal  operation  of  an  en- 
dorsement in  blank^  in  cases  in  which  the  sum  is  filled  up 
10  tlie  bill,  confers  a  right  in  th^  holder  to  consider  it  as  a 
transfer  to  himself,  or  an  authority,  to  receive  the  money 
from  the  drawee,  for  the  use  of  the  en^orsor,  and  he  makes 
his  election  accordingly,  by  filling  it  up  as  a  transfer  or 
authority;  and  as  it  has  pot  beeq  filled  up  as  a  transfer  In 
tills  case,  th^  plaintiff  below  cannot  support  the  actioiir 

FoiiK  and  Buchanan,  J.  concurred 
Gantt,  J.  dissented. 

Earle,  J.  I  concur  in  the  judgment  of  the  court  upon 
the  iwofir^  bills  of  exceptions  in  thisca^se. 

If  the  endorsee  ^as  not  a  competent  witness  for  all  purr 
poses,  it  must  be  acknowledged  he  was  (or  some.  He  mig^t 
have  been  sworn  to  prove  that  the  note  wae^  paid  by  Ring-', 
gold  to  Tyaon  after  the  endorsement  of  it,  and  |io  solid  ob- 
jection could  have  been  raised  t3  his  being^  pejfmitted  to 
state,  that  as  the  agent  of  Ringgold  he  made  thcL  paymeiit 

A  blank  endorsement  of  itself  transfers  no  interest  in  i^ 
bill  of  exchange  or  promissory  note.  Independent  of  the 
authorities  referred  to  by  the  counsel  of  the  appellant  upon 
this  point,  a  cause,  lately  determined  in  the  court  of  ap« 
peals  on  the  eastern  shore,  concludes  the  question.  It. was 
the  action  of  Joseph  Wood^  and  EHzaheih  his  wife,  for  the 
iise  of  Benjamin  SluyUr^  a^tnst  Gray  ^.  Biddle.  It  ori- 
ginated in  Cecil  county  court,  on  a  promissory  Qote  passed 
to  the  wife  while  sole;  and  by  her  endorsed  in  blank  to 
Slvytery  whose  pleasure  Lt  was  to  use  the  names,  qf  the 
husband  and  «vife  in  the  prosecution  of  his  actioiVi  At  the 
trial  the  defendants  offered  to  prove,  that  value  passed  from 
Sluyter  at  the  time  of  the  endorsement,  and  was  the  const» 
deration  of  it;  and  meant  to  contend,  that  the  property  ia 
.the  note  w^s  transferreil,  and  that  the  suit  ought  to  have 
been  in  the  name  of  Sluyter,  as  endorsee.  But  the  court 
held,  that  the  title  to  the  note  M^as  not  assigned  by  the 
blank  endorsement;  and  Uie  rejection  of  the  testimony  hav- 
ing  produced  a  bill  of  exceptions,  their  judgment  was  re- 
vised and  affirmed  in  this  court  2  Harr.  ^  Johns.  Sdd. 

In  the  third  bill  of  exceptions  in  the  record,  a  more  se^ 
rious  point  is  presented  for  con8ideratiQi>)  and Jn  deciding 
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1 810;        itf  I  AiMft  abe  beg  lei/ve  to  disMot  from  the  judgment  pi^o- 
DOUDced  bj  the  court.     I  am  for  uoitiDg  with  the  courts  of 
judicature  io  the  conimprcial  states  of  AkttsmchtaeiU^  Ntuf 
York  aud  Pemnylvaniaj  tn  giving  stability  to  a  legal  prin- 
ciple that  vlU  restrain  men  from  invalidating  negotiable 
paper,  to  the  credit  and  currency  of  which  they  have  con- 
tributed by  the  endorsement  of  their  names;  as  well  for  the 
Mke  of  preserving  within  the  union,  a  uniformity  in  the. 
adjudication  of  great  mercantile  questions^   as  because! 
deem  the  principles  of  tite  case  of  H-alion  v«.  Sbdiy^  the 
law  of  this  state.  It  has  been  adjudicated,  it  is  true,  since 
the  establishment  of  our  independence,  and  in  this  view» 
it  is  not^a  binding  authority  in  our  courts  of  justice;  but  it 
unqujfifio'nably  ien^nj  a  recognition  of  the  principle  con- 
tebd^d  fo/j  as  a.^rinciple  well  understood  in  King's  Bench ^ 
in  the  year  r786,  and  perfectly  familiar  to  the  learned  in 
the  profession  of  the  law  at  that  period.     Lord  AAansfield^ 
and  the  oth'er  judges  ^Ho  sat  in  the  cause,  and  particularly 
Judgi^  duller  J  treated  the  rule,  *^that  a  party  to  anegotia* 
ble  instrument  shall  not  be  received  as  a  witness  to  invali* 
date  It,''  as  a  known  and  long  settled  general  rule  of  lavf 
and  tlie  counsel,  who  aligned  in  behalf  of  tlie  plaintiff  and 
defendant,  on  the  one  hand  asserted,  and  on  the  other  ad- 
mitted, the  existence  and  propriety  of  the  principle,  and 
only  differed  about  the  application  of  it  to  the  subject  then 
under  discussion.    My  deduction  from  the  report  of  thia 
case  i%  that  the  rule  in  question  was  established  long  ante* 
rior  to  ir86,  and  this  opinion  seems  to  receive  strength 
from  considering  the  case  of  Mrams  V9  Bunn^  decided  a- 
bout  the  year  1768,  where  the  rule  is  glanced  at,  if  not  re« 
cognized,  by  the  judge,  in  stating  the  reasons  of  the  judg- 
ment of  the  court.     Whether  this  case  is  the  Iaw*of  Greet 
BriUnn  at  this  day,  is  a  question  which  need  not  be  in- 
quired into.    For  it  is  certain  that  general  principles,  con- 
fessedly a  part  of  the  common  law  at  the  time  of  our  revo- 
lutionary war,  cannot  be  affected  or  altered  by  the  subse* 
quent  decisions  of  foreign  tribunals.     But  if  I  was  to  ha- 
zard an  opinion  on  the  question,  I  should  say  that  Walton 
V9.  Shdly  is  still  autlH)rity  in  Engiand.  Jourdaine  r*  Lash* 
brooke  contradicts  it;  but  it  cannot  be  concealed,  that  the 
competency  of  witnesses  was  by  that  decision  enlarged,  to 
prevent  evasions  of  a  statute  that  materially  affected  the 
revenue  of  the  kingdom;  and  U  ia  to  be  reiiiaiked#  that  the 
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case  itself  has  never  received  the  sanction  of  th^  supreme       1810. 
appellate  jarisdictioos  of  that  country.     When  HinionvB. 
SaiiUer  was  determined  in  New  York  in  (he  jear  1802,  (it 
vas  the  first  time  the  point  occurred  in  that  state,)  it  is 
impossible  to  suppose  the  judges  were  unapprised  ofJotir-. 
<laine  vs,  Lashbrooke;  and  yet  w^  find  them  acknowledg- 
ing the  principles  of  ^falton  vs.  Shelly  in  their  fullest  ex- 
tent.   They  m^st  have  proceeded  upon  the  ground  that  th« 
latter  case,  from  the  peculiarity  of  its  circumstances,  did 
Dot  unsettle  ihe  aulhonty  of  the  fonner,  or,  as  I  think  on 
this  occasion,  they  must  have  believed,   that  Pf^atton  vs. 
Shelly  refers  to  rules  and   principles 
antecedent  to  the  controversy  between 

The  case  now  before  the  court  fal| 
Tfallon  vs.  Shelly,  and  according 
to  be  decided  by  it,  although  there 
the  facts  which  distinguishes  it  in  si 
authority,  and  from  almost  all  the 

the  same  subject.  It  was  not  proposed  I!^igQjQ|^^(iM9l&9 
the  endorsee,  that  the  note  was  given  upon  an  nfegal  con- 
tract, and  therefore  void  ab  initio;  but  supposing  it  was  a 
Talid  instrument,  he  was  offered  as  an  evidence  to  prove 
the  illegality  of  the  consideration  upon  which  he  transferred 
it  to  the  endorsee.  The  cause  of  action  itself  was  not  to 
be  impeached;  but  as  the  suit  could  not  be  sustained  with- 
out the  aid  of  the  endorsement,  a  recovery  was  to  be  bar- 
red by  showing  it  to  be  a  nullity.  The  admission  of  the 
testimony  thus  putting  it  in  the  power  of  the  witness,  not 
inerely  to  destroy  a  paper  to  which  he  had  given  credit  by 
his  name,  but  to  abrogate  his  own  act  of  endorsement,  and 
thereby  in  effect  release  the  defendant  from  a  debt  which, 
from  any  thing  that  appears  to  the  contrary,  i^bonajide  due 
and  owing  from  him. 

lam  of  opinion,  that  the  judgment  of  the  court  below,  in 
the  third  bill  of  exceptions,  ought  to  be  affirmed. 

9UOGMI&NT  &BVERSED. 
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1810.  Thb  State  ts.  Chase. 

Decemeer. 

^  V  **  ApfEAL  from  ^nn^-^^undel  County  Court.    This  wtM 

'"*^**'*      an  action  ofassumpsitj  brought  against  th€  state,  for  inooey 
^****        had  and  received,  and  for  sundfj  matters  properly  charge- 
vMiited  vndtr  r£  able  in  account.     The  general  issue  was  pleaded.      At 
milt  on  ih/ptn  the  trial  it  appeared  in  evidence,  that  under  the  act  of  AprQ 
•fireVinintierof  1783,  ck,  35,  Sonojiud  Chust^  the  plaintiff*,  (now  appellee,) 
•f£j»ktenrf  jg  was  appointed  agent  and  trustee,  on  the  part  of  the  state* 
tiatr,  and  h«  was  to  ex^cute  Several  trusts,  &.c.  relative  to  the  capital  stock 
■**rhe'*^7iS*ii  '^  *®  ^•^'^  ^^  -^r»5"/anrfbelo?iging  to  the  ^ate,  and  to  re- 
I^^fd,^Li  *f!i"i  f  ^'^^  *  transfer  thereof,  and  sell  tlie  same,  &c.  and  for 
ilSbt****  oT  h!  ^1^'ch  he  was  allowed  a  commission  of  four  j>er  emt.  on  the 
Sil^yul  rt»i?o*»  pet  sum  by  hi^n  received,  in  full  siftisfaclion  for  bis  troo-  . 
S^Jruli*  K  We.   By  the  act  of  1801,  th.  103,  the  minister  of  the  UnU- 
iMii'vM  eouftlm!^  til  Sioffs  in  Lofidon  was  vested  with  fiuthority  to  receive, 
the  itutwbj  in  his  owp  name,  in  behalf  of  the  state,  a  transfer  of  6m 
rA.fo!'au?bon«Ni  stucl^,  and  all  dividends  due;  and  that  he  should  transfer  to 

to  •'•viffn  to  O  H   ',,,_,  _  •      1        ■  ■  ■ 

ft  purtioQ  ofttethe  plaiptiQ  four  per  centum  m  bank  stock  on  the  amomit 

bnuk    nwlc,  not    ■    . '  *^  .  .  •  i  •   . 

«cfj4in(t  <n,ooo,  which  miftht  be  transferred  to  him;  and  pay  to  the  plain- 
By  the  •<  tor  iboi,  •  w  '  r.y    '  r 

*^'^^^\^ u^s^S^^ ^^^  ^^^^ P^^  ^^^l^V^  ^^  ^^  amount  of  any  dividends 
y!wtm^\VnTj'\i  ^^^\  which  i\iQ  minister  might  receive.  Osgood  Banbury 
SrX*AiSk"lSd  ao^  Co.  being  creditors  ofZ>.  Dulany,  he  executed  tetiieta 
;iI.uJ^tSi\rM«  *  mortgage  of  his  lands,  which  lands  were  confiscated  by 
^ntiJTte'niiit^^l^e  ^.^te,  and  on  application  of  hanbury  ami  Co.  to  the 
S,ich**niiJS">  state  for  the  payment  of  thei^debt,  the  act  of  1786,  ch  50, 
^d"  V'y  •»  >hc*  authorised  the  plaintiff  to  assign  to  the,Q[i  a  portion  of  the 
^^im  Ml  ih^  fii.  bank  stock,  noc  exceeding  £\  1 ,000  of  the  capital  of  the  said 
Thi' minbier  rt^  stock.  {See  Barclay  vs.  Jiussellf  3  V^sey^  424).  On  the 
oi  iv^twik,  Mid  1st  of  May  1803,  the  stock  clauned  by  the  state  amounted 

dtt?to'Siin"***I'nd*^     ^^^*^^^  ^^  ^*  ^*^*  ***    -    ^purse  of  negjotiations,  oq 

Jj^^^^'Jj  ^}[j  account  of  claims,  &c.  it  was  reduced;  unci  on  the  14th  of 

taarii^LtXi  August  1804,  mUxam  Pinknfy,  esquire,  the  th^n  minister 

ui'^U'lhirSik  ®f  ^*\®  United  Slates,  receivctl  a  transfer  for  JB100,940  0  1, 

Tii^-"?'^*'" «-  ^"^^""^  ^^V^^^y  t>a»k  ^^^^^  ^^.97?  I  8,  n^vy  5  p.  c  ao- 

?«.t  e«nmi«!^»  nuitics,  ^8,3 14  l6  1,  5  p.^c  annuities  of  1797,  and  cash  paid 

?{inil?rrt"d^tu  to  him  ^£5,865  7  5,  and'he  transferred  to  Hmbury^s  exe- 

"*^^^'  cutors  419,910  bank  stock,  ^61531  navy  5  p.  c.  dBl885,  5 

p.  c.  of  1797|  and  paid  them  in  cash  J6l23r,  in  s^t^bctioii 

of  their  claim  of  dSl  1,000  bank  stock,  which  was  directed 

by  tho  state  to  be  assigned  in  payment  of  the  debt  of  Htm- 

bury  and  Co.     The  said  minister  caused  to  be  transferr^ 

to  the  Sigtni  £4037  ban^  stock  for  liis  commission  on  thf 
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Entire  tapiial  orb^ttk  stock,  retaining  tte  commiMion^  on  18  ta 
the  annuities  and  cash,  to  answer  the  sum  of  money  receiv-  ^^^^'^^ 
ed  by  the  agent's  solicitors,  by  way  of  costs,  and  he  caused  ^^ 
to  be  transferred  to  the  use  of  the  state,  ;e66, 993  0  1  bank 
fitock,  ^5445  1  8,  navy  5  p.  c.  i^,489  16  I,  5  p.  €• 
of  ir97,  and  paid  in  cash  £S,9)S  7  5.  Part  of  the  clainl 
^  the  plaintiflf  in  this  action  was  for  his  comfiiisstbh  of  4  pi.  . 
c.  on  the  annuities  transferred  and  cash  paid  to  Han^* 
bury^9  executors;  but  it  was  resisted  by  the  attorney  gene* 
tal  on  (he  ground,  that  it  was  agreed  by  Mr.  pinkney^  in 
order  to  olt)tain  a  transfer  of  the  stock,  that  immediately  tia 
its  being  made  to  him,  he  would  transfer  the  sum  of  JDt9,* 
910  bank  stock  to  Ilanbury^s  executors;  and  on  the  stock 
being  transferred;  he  did  tlrAnsfer  that  amount  to  Hanbury^$ 
executors;  and  the  court  were  called  on  by  by  the  attorney 
general  to  direct  tdejury,  that  the  plaintififwas  not  entiiled 
to  a  commission  of  4  p.  c.  on  the  said  stock  so  transferred 
to  Hanbun/^9  executors.  But  the  court,  [^Chasct  Ch»  J. 
and  Harwood^  A.  J.]  were  of  opinion,  that  if  the  jury 
should  find  the  above  fact,  and  should  also  find  from 
ilie  evidence,  that  the  said  transfer  was  made  to  Han^ 
bury^s  executors,  to  pay  and  satisfy  a  debt  due  from  the 
state  to  Hm^urys  ^y  mortgage  from  Dulany,  on  land  con- 
fiscated by  the  state,  that  in  such  case  the  state  received  the 
bene&cial  use  of  the  stock  sd  transferred,  and  the  plainti^ 
was  entitled,  according  to  his  contract  witli  the  state,  and 
tbe  several  acts  of  the  legislature  confirmatory  thereof,  to 
4  p.  c.  commission  on  the  said  stock  thus  transferred  by 
Mr.  Pinkney.  'the  court  were  also  of  opinion,  that  tJie 
Eabilify  of  the  state  to  pay  the  said  debt,  did  not  depend 
on  the  bank  stock,  and  if  it  had  not  been  obtained  by  suit 
or  negotiation,  the  obligation  of  *the  state  to  pay  the  said 
ckebt,  would  have  remained,  as  it  arose  from  the  act  of  con - 
fiscation«  and  was  secured  by  the  treaty  of  peace.  That 
the  said  claim  of  Banbury  had  no  connexion  with  the  bank 
stock,  nor  was  a  lien  on  the  same;  that  the  only  subject  of 
negotiation  was  the  right  of  the  state  to  the  bank  stock, 
and  the  means  used  to  obtain  it  could  not  be  considered  as 
a  part  of  the  subject  of  negotiation.  The  attorney  gene- 
ral excepted  on  the  part  of  the  state;  and  the  verdict  and 
judgment  being  for  the  plaiutiflT,  this  appeal  was  prosecut- 
ed on  the  part  of  the  state. 
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The  cause  was  argued  before  BuoHAtfAx,  Gxirvr,  atkl 
Ea&le,  J.  by      , 

Johnaan^  (Attoniej  General,)  for  the  State;  tod  bjr 
Martirif  fur  llie  A|)|>eileet  and  bj  the  Ap^left  iapn^nia 
personcu  . 

Thk  Court  agreed  in  opinioo  with  the  court  below  as 
expressed  in  the  bill  of  exceptioiw. 

Gantt^  h  disBented* 

JUDGMENT  ATTttLMMMU 


Dectembkr.  Leooux,  €t  a!,  vs.  Wants. 

•teJ^r?  iS'n^     Appeal  from  the  Court  of  Chancery,    A  bill  wfis  filed 
Pl^nm.''rrhe''Si^.  by  f^'cinte  against  the  appellants,  for  the  foreclosure  of  di« 
llllm«^tIJI^i  equity  of  redemption  in  certain  lands  mortgaged  by  Legoux 


ISi«re^*^X''V)'J  to  iVanley  by  deed  dated  the  2d  of  November  1799*  tf^_ac- 
fei^^j  «i  »*"ul7-cure  the  payment  of  S59QO,  on  the  1st  of  October  1805, 
iMr  cxli'ibii.'d'cer.  and  fop  othcr  relief,  &c.     The  answer  of  Lcgoux  stated, 

•kin     iiiicrnijjjio-  t  i  ^ 

nrt  tobe  •in.vver-  that  thc  mortgage  was  executed  to  secure  the  paymeut  of 

ud    by    llKL*    cum-  ^    ^  .  ,  ■     «  » 

P|t«ii.iua  lifid^  money  loaned  at  a  usurious  interest,  and  he  pleaded  and 
!i^**"oiMriii'iIIi<i''^^*^  "'*  *^®  ^^^  of  assembly  passed  on  that  subject.  Ife 
«^l?it  hU'^li  u1  afterwards,  by  his  petition,  prayed  that  tiie  complainant  au- 
£!{"!"*  Hheiv  !lhc  8wer  certain  inten  ogntories  to  be  propounded  to  him,  and 
^'^ZZ"*^i»c7lsMa  among  others  the  following — *'4th.  Did  not  thc  complainant 
*Juil^"iTw  *a*l!!  press  fur  the  payment  of  his  debt,  and  did  he  not  afterwards 
i^uuwut  -duiir.  consent  to  give  time  to  the  defendant,  LegouXy  to  pay  the 
iiuKixtkQbjeli"hunsame;  if  so,  what  time,  and  whi>t  sum  did  the  complainant 

tun  fwrkuure  or  •        #•         i         •         >  •        -«««-«  r  -  »•  i 

ane  tor  Uie  of- aj^rce  to  2:1  ve  for  the  timer    5th.  What  rate  of  interest  did 
Where  the  per-  (he  Complainant  demand  for  his  money  if  he  gave  further 

•ou  Willi  i»mv  hd«e  *  JO 

lMr.«wr<i  «oney  tiroe  to  pay  tKc  debt,  and  what  rate  of  interest  did  the  de- 
l^l^^f"^^,  fendant  finally  agree  to  pay,  &c.  6th.  Did  or  did  not  Lc-, 
ihi? w'^ii^^'ti!  ?^^*^»  to  secure  the  payment  of  the  sum  of  money  before 
^niJJh  ^^"tJ^^j'!  mentioned  as  due  from  him  on  the  2d  of  October  1799, 
iSLt^'^i.'^kJ^if  execute  the  deed  of  mortgage;  was  there  any  other  con«- 
^^  deration  for  that  deed  except  the  said  debt,  and  what  other 

consideration?"  The  complainant  excepted  to  these  inter- 
rogatories, and  demurred  generally  to  their  being  answer- 
ed. 


Kjut,  Chancellor,  (July  180a),    The  cbancellov  - 
ders  ike  principle  of  equity  to  be,  that  no  person  is  bouiid  to 
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Mi^wer  90  as  to  sul]je<it  hioMelf  to  punishment^  and  not,  as  1810* 
contended  for  the  defendant^  where  the  answering  would  cie* 
ate  or  occasion  a  forfeiture  of  his  claim.  In  this  case,  the  an  • 
•wer  of  the  usorj  might  subject  him  to  a  forfeiture  or  fine  for 
the  offence;  and  it  has  not  been  shown,  bj  the  counsel  for  the 
defendant,  that  it  woi^d  not»  tt  is  certain  that  where  the 
pcrson^  who  maj  have  borrowed  money  on  usurious  interest 
fieeks  relief  in  equity,  he  must  do  equity,  and  do  what  i» 
right  between  the  parties,  which  is  the  paying  or  tendering 
"what  is  legally  duet  but  it  is  contended  for  the  defendant 
that  he  does  not  bring  the  suit,  or  desire  the  interference 
of  the  court. 

A  decree  was  afterwards  passed  for  a  sale  of  the  mort-^ 
gaged  premises*  to  satisfy  the  whole  of  the  mortgaged  debt* 
In  that  decree  the  chancellor  stated,  that  the  burthen  of 
the  proof  of  usury  vrais  on  Legouz^  and  that  it  was  not 
proved.  That  the  complainant's  counsel  in  the  argument 
stated  his  willingness  to  take  a  decree  for  the  principal  and 
legal  interest,  on  account  of  the  insufficiency  of  the  pro- 
perty; but  the  court  could  not  found  a  decree  upon  such 
an  offer,  and  therefore  decreeil  for  the  whole  sum.     From  ,    . 

this  decree  the  defendants  appealed  to  this  court,  where 
the  cause  was  argped  before  Chase,  Ch.  J.  and  PoLfc^ 
and  BucuANAK,  J.  by 

.  Johnsony  (Attorney  General,)  for  the  Appellants;  and  by 
Boyd  and  Moale^  for  the  Appellee. 

PBCREB  ArriRMEB* 

M^Mechen's  Lessee  vs.  Grundy  &  Thornburgh.       DEOBmBBHT 

Ai»PEAL  from  Bahimore  County  Court  from  a  judgment    wbere  •  ««». 

rendered  m  favour  of  the  defendant  m  that  court,  in  an  rnntiid  from  a  b* 

'  action  of  ejectment  brought  to  recover  the  possession  ^^^^^y^f^f^ 

lot  of  ground  in  the  city  of  Baltimore^  described  by  metes  Jl^J^'t^J^^.J; 

and  bounds.     The  general  issue  was  pleaded*  iT^nSCblTflliK 

deninmi,  and  fcr 
th  e  puTpete  of  tubtttmHally  eomplpnir  ^th  an  eitfturonent  of  A  B  to  I  and  J  P,  to  cnuMbr  bank 
tiocktn  tWra  to  secure  them  anion  any  k»««  ibejr  nuKUt  Mnniiin  by  rmlorfiuic  three  promiMory  «•!«• 
fcr  kii  aeeommodationi  and  A  B,  not  harinp:  bank  stock,  when  applied^  to  br  I  and  J 1%  oflWed  th* 
lot  off^roiind  to  them  as  a  «fabstitute,  and  at  their  instanoe  sold  and  eotiyeyea  it  to  W  jEl  who  took 
vpthe  Mid  notes— That  the  preference  acquired  by  I  and  J  P  was  eonat  qtiential  and  notfiinr  more 
.  than  a  labstantial  fuifllment  of  the  eufpigtiment  made  by  A  B  to  them,  ft(  the  tiaM  of  eadorsttf  dift 

T%t  render  a  payment  or  transfer  by  a  debtor  lo  his  creditor  flrandnlent  at  to  tiM  ochor  eredHofft 
muterihe  bankrupt  law.  It  mast  be  spootaneonsly  made  in  eonsequence  of  a  fiirmed  drsti^  to  bo- 
eoiac  a  tianknipt.  Here  the  eonveyanee  made  by  A  B  was  not  nrfnaiavy.  bnt  nnidaced  Imf  tha  M* 
plication  af  I  and  J  Fibra  transttifof  ihebankstoek,  w^ieh  they  were  entitled  to, and  the  rofwsal of 
A  U  to  eom^y  with  his  enKaicement,  or  to  make  an)  pcorfriou  to  indemnify  iheio,  would  harosol^ 
ieeieAWImtoan  aetionat  lhw,Qr  biN  in  abanoary,  Ibr  a  tp«<lfia  eMcattoh  of  Ms  contract}  and  kilint 
poiDt  ofTtew  the  appliaation  ot  I  and  i  F  mim  be  ctoaideved  aaiiapattnuaie  andpnMinf*. 
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I8I0I       '  1.  At  the  trial  the  plahitMr  befcw  read  in  ciridctioe  i^ 
V^v*^      grant  of  TodtPs  Hmge  to  Jaatet  Todd^  on  the  lit  of 
**'*^5*^     June  irOO,  and  proved  that  the  premises,  mentioaed  in 
anMKiy,  bet.   ^^^  declaration,  were  part  of  that  tract,   an*  that  JffuOm 
^ro%Dn  being  sefaed  and  possessed  of  the  said  premises^ 
<id,  on  the  20th  of  Febraary  1 802,  conrey  the  saine  «o 
M'Mechmj  the  lessor  of  the  plaintiff,  in  consideratioii  of 
the  sura  of  814,050,  by  deed  duty  execoted,  acknowledged 
and  recorded.    He  also  offered  evidence,  that  /•  and  J. 
P.  rieasantt  had  previously  to  the  »th  of  December 
'  iSOt,  endorsed  sundry  notes  for  the  accommodation  rf 
-Bfotm,  to  the  amount  of  816,000,  none  of  which  were 
then  payable,  and  did  not  become  payable  till  after  the 
SOth  of  February  ensuing;  and  that  Brawn,  on  the  29tk 
of  December  1801,  applied  to  I.  and  J.  P.  PUoionttt^ 
endorse  further  and  other  notes  for  his  accommodation, 
which  Ihey  refused  to  do,  unless  JSrow^  would  secure 
(hem,  by  the  conveyance  of  property,  against  any  respon- 
sibility which  they  might  incur  by  reason  of  such  proposed 
endorsements;  that  Brown  did  then  agree  with  /.  and  /.  P, 
Pleasants  to  secure  them,  by  the  transfer  of  bank  stock, 
against  any  responsibility  which  tiiey  might  incur  by  rea- 
son of  such  endorsements  to  be  made  by  them  for  the  ac- 
commodation of  Brown'^  that  in  pursuance  of  silcb  en* 
^agements,  /.  and  /.  P.  Pka$ant8  did  endorse  for  the  ac« 
commodation  of  Brown  three  promissory  notes,  eadi  for 
£4,674,  dated  the  29th  of  December  1801,    drawn  by 
Brownj  and  payable  to  and  endorsed  by/,  and  /.  P.Pteg- 
aants^  one  in  170  days,  another  in  180  days,  and  the 
other  in  190  days;  and  that  l?roti^  did  thereupon  sign  and 
deliver  to  /.  and  J.  P.  Peasants  the  following  receipt: 
^Received,  December  29th,  1801,  of  Israel  VLud  Jshn  P. 
Pleasants^  their  three  several  endorsements  of  my  notes 
for  four  thousand  six  hundred  and  seventy-four  dollars 
each,  making  fourteen  thousand  dollars,  which  I  promise 
to  provide  for  and  pay  as  they  become  due,  say  on  the  17th 
an4  27th  of  June,  and  7th  of  July  next;  and  as  a  security 
for  the  faithful  performance  thereof,  I  hereby  engage  to 
deposit  bank  stock  to  the  amount  in  dieir  hands. 

A.  Bfowfiyjr.^ 
That  Brawny  afterwards  did  negotiate,  for  his  own  use 
and  accommodation,  the  said  three  notes  so  indorsed  bj 
L  and  J.  P.  PUoioniSf  with  a  certain  E.  PanneO,  and 
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that  /.  and  J.  P.  Pleasants  afterwards,  on  the  t9tl)  of  Pe-  1810. 
braary  1802,  koowing  Brmrni  ta  be  in  difficult  curcum- 
Btances,  called  oa  bioi  and  requested  htm  to.  secure  them^ 
in  parsuance  of  bis  said  engagement,  against  anj  reapon* 
aibilitj  whkh  tbej  might  incur  by  reason  of  their  said  en-t 
dorsecnents;  and  thereupon  Braion  having  thea  no  bank 
stock,  offered  to  convey  to  them  the  premises  mentioned 
in  the  declaration,  for  the  purpose  of  indemnifying  them 
as  aforesaid,  but  which  they  did  not  accept.  That  the  le^r 
sor  of  the  plaintiff,  on  the  2Qth  of  February  1802^  in  or; 
der  to  assist  7.  arad  J.  P.  Pleasants^  agreed  with  Brown 
mnd  /.  and  J«  P.  PieasantSj  that  if  Btotvn  would  sell  anjl 
convey  to  liim  the  property  mentioned  in  the  declaration ' 
for  the  amount  of  the  said  nates,  that  be  would  pay  Pan- 
ndl  the  (Muouot  of  the  said  notes  when  due;  and  tliat 
JBrmmy  in  pursuance  of  his  said  undertaking  to  /.  and  Jt 
P.  Pleasants^  and  at  their  request,  and  in  pursuance  of  tlie 

•above  mentioned  agreement  between  the  lessor  of  the 
plaintiff,  /«  and  J.  P.  Pleasants  and  himself,  did  on  the 
20Ui  of  February  1802,  sell  and  convey  to  the  lessor  of 
the  plaintiff,  by  the  deed  herein  before  mentioned,  the  pre* 
mises  mentioned  in  the  declaration;  and  that  the  lessor  of 
the  plaintiff  did,  at  the  respective  periods  at  which  the  said 
three  notes  became  due,  pay  the  amount  of  them  to  Panne% 
the  holder;  and  tliat  the  premises  mentioned  in  the  decla- 
ration were  not  worth  the  amount  of  the  said  three  notes, 
so  paU  by  the  lessor  of  the  plaintiff.  That  Brovm*s  af- 
fairs being  desperate,  and  it  being  impossible  for  him  to|;o 
on  with  his  business,  or  pay  his  debts,  he  was,  on  the  said 
days,  and  particularly  on  the  20th  of  February  1802,  very 

<  fearful  of  being  arrested  by  bis  creditors,  or  some  of  them, 
and  took  measures  to  avoid  such  arrest  The  defendauts 
then  gave  in  evidence,  that  Broivn  was,,  on  the  17th^of 
February  1802,  and  long  before,  and  from  that  day  umil 
tlie  22d  of  the  same  month,  a  merchant,  residing  in  the 
city  of  Baltimore;  that  he  was  at  the  said  times,  and  long 
before,  a  person  actually  using  the  trade  of  merchandise, 
by  buying  and  selling  in  gross,  and  dealing  in  bills  dfex^ 
change;  and  that  he  was  on  the  20th  of  February  1802,  in- 
debted to  N.  Norris  above  the  sum  of  £1,000  then  due; 
tbiU  on  that  day  JSorris  sued  out  of  Baltimore  county 
court  a  writ  of  capias  ad  nspondefutum  against  Broum\  . 
which  writ  >yas  directed,  and  the  same  day  delivered^  to 
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1810.       the  sheriff  of  Baltimore  county,  to  be  served  upon  Bfotmi-^ 
^^^^>^^^     that  the  sheriff  on  the  same  day,  at  4  o^dock  in  the  tfl^- 
.««*?.    noon,  called  at  the  dwelling  house  of  Brown  to  servt  iKa 
*        writ,  who  concealed  himself  therein,  and  directed  one  of 
bis  « lerks  to  rnfonn  the  sheriff  that  he,  Brovm^  was  not  at 
home,  although  he  was  at  that  time  in  his  said  house,  and 
did  deny  himself  for  the  purpose  of  preventing  hifn^f 
from  being  arrested  upon  the  said  writ.     That  Brown  did, 
before  the  20th  of  February  1 80^  declare  that  he  had  been 
adfised  to  become  a  bankrupt,  and  that  he  was  determined  ' 
to  become  one.     That  'on  the  17th  of  February  1802, 
Brown^  being  indebted  to  A  L,  /  A/,  &  i?  C,  in  the  ^m 
of  S7000,  on  a  protested  bill  of  exchange  drawn  by  him 
in  their  favour,  and  before  that  time  protested  for  nonpay* 
ment,  R  C  called  on   Brotvn^  and  urged  him  to  pay  or 
r  satisfy  the  said  bill;  and  that  Brown  did  therefore,  for  the 

purpose  of  discharging  the  said  bill,  execute  and  deliver  t« 
RL  hndJ  My  with  the  assent  of  B  t\  on  the  irth  of 
February  1802,  a  bill  of  sale  of  a  Brig  called  Hit  Hterftr^ 
then  belonging  to  Brown.  That  on  the  1 9(h  of  February 
1802,  Brown  and  J  Py  being  tenants  in  common  of  and 
in  three  tracts  of  land  in  Jlnne- Arundel  county,  contain- 
ing 300  acres,  Brown  did,  at  the  urgent  request  of  J  P^ 
by  deed  duly  executed  and  recorded,  convey  to  J  /*,  and 
his  heirs,  all  his  Brovm*8  interest  and  estate  in  the  said 
lands,  in  consideration  of  the  sum  of  K2CC0  about  two 
years  before  that  time  expended  hj  J  P  for  Brown  tn  tiie 
iipprovenient  of  tlie  said  land,  and  in  pursuance  of  an 
agreement  so  to  convey,  made  by  Brown  with  J  F  soon 
after  the  time  of  making  the  said  improvement,  and  fwo^ 
years  before  the  date  of  the  deed.  That  all  the  said  con- 
veyances, including  the  deed  to  the  lessor  of  the  plaintiff, 
were  made  by  Brown  with  a  view  to,  and  in  contemplatiott 
of,  an  act  of  l)anki*uptcy,  stoppage  of  payment,  and  in- 
solvency by  him  to  be  committed,  and  with  intent  to  give 
to  the  several  persons  aforesaid,  being  a  part  of  his  credi- 
tors, a  preference  in  payment  of  their  debts,  to  the  cxclu-' 
fion  or  injury  of  his  other  creditors;  that  tlie  debts  then 
'  due  from  him  to  the  said  persons,  together  amounted  to 
823,000,  the  property  so  conveyed  to  816,000,  the  whole 
of  hti  debts  to  all  his  creditors  2460,000,  and  the  whcAe 
irf'his  property  and  estate  to  about  SI  00,000.  That  Br^wn 
did  actually  atop  payment  oa  the  19th  of 'FebriMtry  1808^ 
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and  that  one  of  his  note9  was  duly  protested  for  nenpay-  1810* 
ment  oo  the  20tb  of  the  same  month,  in  the  afteraoom 
Thai  on  the  £Oth  of  February  1802,  A.  Nprris  presented 
to  J  fF,  then  district  judge  of  the  U.  S.  in  and  for  the 
distriet  of  Jkarylaitd^  a^  petition  stating  that  Brown  had 
become  bankrupt,  &c.  and  praying  the  judge  to  grant 
unto  him  a  commissiun  of  tmnkruptcy  against  ^roum,  £(c. 
And  did  also,  on  the  22d  of  February  1802,  make  af^da* 
vit  ia  writing  of  his  debt,  amounting  tb  2235G  39,  &c. 
He  also  executed  on  the  22d  of  February  1802,  and  dc- 
liyi^Fed  to  the  judge,  his  bond  as  required  by  law.  That 
on  the  22d  of  February  1802,  the  judge  did,  by  commis- 
tion  under  his  hand  and  seal,  appoint  J  C,  &c.  to  act  as 
commissioners  of  Brown.  That  the  commissioners,  having 
taken  tlie  oath  required,  &c.  did  on  the  22d  of  February 
1802,  proceed  tp  execute  the  said  commission,  and  caue^ 
reasonable  notice  ii)  writing  to  be  served  on  Broitm^  &c. 
That  Brown^  on  the  23d  of  February  1 802,  in  pursuance 
of  the  notice,  appeared  before  the  commissioners,  and  sub- 
mitted himself  to  the  cpn^iptssioners,  and  did  not  require 
tliat  any  jury  should  be  inipannelled,  &:c.  That  the  com- 
missioners did,  on  the  23d  of  February  1802,  on  due  ex- 
amination and  pi'oof,  adjudge  and  declare  Brown  a  bank- 
rupt. That  the  commissioners  did  immediately  after  they 
had  adjudged  and  declared  Broivn  bankrupt  as  aforesaidi 
cause  due  and  sufficient  ^notice  to  be  given  to  Brown* 8 
creditors,  and  did  in  such  notice  appoint  a  convenient 
time  and  place  for  the  said  creditors  to  nneet  and  prove 
their  debts,  and  to  choose  assignees,  &c.  which  notice  was 
duly  published;  &c.  That  at  the  time  and  plape  specified 
in  the  sf^d  notice,  the  creditors  pf  firown  proved  their 
dj^ts,  and  did  then  and  there  duly  appoint  the  defendants, 
assignees  of  Brqwru  That  the  commissioners  afterward^^ 
on  the  llth  of  March  1802,  made,  executed  and  delivered, 
a  deed  to  the  defendants,  appointing  them  assignees,  and 
conveying  to  thejn  ^11  and  singular  the  goods,  &c.  of  Brown^ 
of  which  he  was  possessed,  &f:.  The  plaintifi*  then  offered 
evidence,  that  it  was  previously  to  t)ie  20tl|  of  February 
1802,  concerted  between  Brown  and  Norria^  the  petition- 
ing, creditor,  that  NorrU  should  sue  forth  a  writ  of  Citpiat 
ud  r48p(mdendum  against  Broum^  and  that  Brown  should 
l^eep  his  house  so  that  he  should  not  be  takei^  pr  served 
with  the  writ,  at^  tfa^t  NorrU  should  thereupon,  petition 


Digitized  by 


Googk 


IM  CASES  IN  THE  COURT  OF  APPEALS 

18tOt,       tbtt  dutrict  judge  for  a  comniissioQ  of  baDkritptcj  afainst 
Broums  and  that  in  pursvaoce  of  the  said  concerted  agi^e* 
neot  between  Norm  a»d  Bfovm^  Norrit  did  sue  forilk 
the  writ  herein  before  mentioned  against  Btown^  asd  -that 
Bt%imH  did,  in  porsaance  of  the  said  agreement,  kee^  his 
house  at  4  o'clock,  P.  M.  <M)  the  20th  of  February  1803*  se 
that  He  could  not  be  served  with  the  said  pmeoM)  waA 
that  N^rfii  did,  in  further  execvtion  of  the  said  cmicerl- 
•d  sekeme,  petition  the  district  judge  for  a  commtssios 
of  bankruptcy,  who  issned  the  capitttssioD  herein  beftirs 
mentioned  J  and  that  the  commissioners*  appointed  in  and 
b;  the  said  commission,  and  herein  befinre  named,  <tid  de> 
chire  Brown  a  bankrupt  on  account  of  his  having  sa  as  i* 
foresaid  avnided  the  service  of  the  said  proceas.    That  oa 
the  Wik  of  February  1802^  there  was  no  debt  <hie  aftd 
payable  from  Broiwn  to  Notrk.     That  tbe  deed  frem 
Broum  to  the  lessor  of  the  plaintiff  was  executed  and  6t* 
livered  to  the  lessor  of  the  plaintiff  on  Saturday  the  20A 
9(  February  1801^  at  8  o'clock  in  the  morning,  nnd  that 
Brown  did  not  consent  to  commit  an  act  of  bankmptej 
until  the  19tb  of  February  1802,  in  the  evening,  and  tbea 
with  reluctance,  although  persuaded  or  advised  so  to  do  by 
tome  of  his  friends,  and  that  he  did  not  reftise  to  pay  any^ 
of  his  creditors  their  respective  debts  until  the  20tli  ef 
Febi^aiy  1802,     The  county  court,  [AwAa/«#rt  Ch.  J.} 
upon  the  prayer  of  the  defendants,  directed  the  jury,  that 
if  tliey  believed  from  tbe  teslimony  in  the  cause  that  Br^mA 
had  agreed,  on  the  19th  of  February  1803,  with  bis  friendsy 
to  deny  himself  to  the  sheriff  for  the  purpose  of  eon^itttog 
an  act  bf  bankruptcy,  tliereby  to  lay  a  foundation  fir  a 
cammission  of  bankruptcy;  tliat  be  did  so  deny  himself  en* 
the  fiOtb;  that  a  commission  issued  in  pursuance  tliereof,' 
and  that  be  was  declared  a  bankrupt;  that  the<(eed  from 
him  to  tbe  lessor  of  the  plaintiff  was  executed  on  the  80th 
of  February,  after  be  had  formed  this  resolution,  with  a 
view  fcolely  to  secure  the  PUasants  ngain%t  any  responsi- 
bility virbich  they  might  afterwards  incur  on  acceunt  of  their 
endorsements  for  Broum's  use;  and  that  the  lessor  of  the 
plaintiff  accepted  the  said  deed,  and  agreed  to  take  up 
Brown's  notes  endorsed  by  the  FleasantJi^  when  they  be- 
came payable,  with  tbe  same  view  of  relieving  tbe  PUa$mi9. 
from  their  future  responhibiiity,  and  to  secure  them  againac 
any  loss  which  tbej  might  sustain  ^incotase^uaDco  ^tbe 
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^Mrai^meiits  ef  Brmnfs  baB(tie9<i,  theti iKestid  deed k  1S10» 
hM  a  (nmafidt  purchise  ib  tk«  p«rview  of  the  teiith  sec*.  ^J^j^J^ 
Hon  of  tiie  net  ef  congrefls,  but  must  be  considered  fran-  ^,^J^^ 
duleot  in  poiot  of  law,  by  giving  a  preference  to  certain.  pfeN 
«oiis,  who  might  povstblj  afterwards  beccrme  creditors,  in 
etelttsion  of  other  creditors^  if  the  jury  believe  that  Br&l^ 
had  other  auditors  to  a  considerably  larger  amoti)it  thaRt 
his  fonds^  And  inasmucK  at  the  deed  was  a  fraadotent 
ooAveyanoe,  made  in  contemplation  of«  and  with  a  deter^ 
taimition  to  commit  an  act  of  bankraptey^  it  is  void,  and  ia 
iu  itself  an  act  of  bankmptey*  and  will  support  die 
^comaiisMoA  and  adjudication  of  the  commissioners,  al* 
thoogh  the  act,  upoa  Which  the  eommission  issaed*  was' 
aabsequent  to  the  execution  of  the  deed^  but  upon^he 
name  day,  and  although  the  said  act  might  not  have  beeir 
an  act  of  bankruptcy.  The  deed  to  the  lessor  of  the  plain* 
tiff  tieing  void^  he  cannivt  recover  in  this  cause^  as  be  has 
shown  no  other  title  than  that  derived  from  Aroton,  wldck 
did  not  pass,  by  reason  of  the  fraud  upon  Br9um-9  other 
creditors*  The  plaintiff  excepted. 

t.  The  plaintiff  then  prayed  the  opinion  of  die  coart, 
and  their  direction  to  the  jury,  that  if  the  jury  shall  be  of 
iGl|[MDlon  from  the  evidence,  that  Brotcn  was,  on  the  dDdi  of 
February  160^  seized  of  the  premises  mentioned  in  the 
declaration)  and  being  so  seixed  did  on  that  day  convey 
the  same  to  the  lessor  of  the  plaintiff  by  deed  duly  exeout*- 
ed,,  acknowledged  aad  recorded,  for  a  fair  and  full  pricoi 
and  that  the  said  deed  was  executed  and  delivered  to  the 
lessor  of  the  plaintiff  1^  Brmoriy  before  the  act  of  bank- 
ruptcy committed  by  Btownr^n  which  the  commiKsioo  of 
bankruptcy  a^unst  bim  issued,  and  that  the  lessor  of  the 
plaintiff  had  no  knowledge,  information  or  notice,  of  any 
act  of  bankruptcy  committed  by  Brwm  at  the  time  of  the 
axecation  and  delivery  of  said  deed,  that  then  and  in  that 
case  the  plaintiff  is  entitled  to  recover.  This  opinion  and 
direction  the  court  refosed  to  give.  The  plainliff  exceplmL 
The  verdict  and  judgment  beiug  for  the  defiuMtaats^  the 
plaintiff  appealed  to  this  court 

The  cause  was  argued  before  Chass,  Ch.  J.  and  Bucha.- 
K\K,  and  Earle,  J. 

'  Mrfdi  and  W.  Dorsey^  for  the  Appellant,  contended, 
1.  That  the  conveyance  from  Srotvn  to  the  lessor  of  the 
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. 1 810.      plaiatiflT  eould  not  be  deemed  e  Tcdontary  preference  en  fkcr 

part  of  Brown;  tnd  if  it  %vas  not  Voluntary,  it  was   not 

fraudulent.     And  2.  Thatif  it  ^asmadejncontemplatiott 

of  bankruptcy,  and  to  give  a  preference,  still  it  was  net  by 

that  circumstance  void,  because  it  was  made  on  the  pressing 

application  of  creditorsi     They  referred  to  the  act  of  ctm- 

gress,  to  establish  an  uniform  system  of  bankruptcy,  passed 

on  the  4th  of  April  1 800»  cA.  19.     Phcenix  vs.  IngrahamU 

CMsignees,  5  Johns.  Hep*  412.     Hartsliorn  vs.  JSlodden^  2 

Bos.  4-  Pxiil.  582.  Ex  Parte  Scudatnore^  S  Ves.  85.   TVorse-' 

Uy  vs.  Dt  Mattos^  1  Purr.  467,  480.     Harmon  vs.  fisbmr^ 

1  Cowp.  1 17.     SmaU  vs.  Dudley,  2  P.  Urns.  427.     Bmsi 

vs.  Cooper,  2  Coup.  629.      Hooper  vs.  Smith,  I  fFl  BIL 

Rep.  441.     Thompson  vs.  Freeman^  \  T.  R.  156,  (note.) 

Smith  vs.  Payne,  6  T.  Rep.  152.   Feolat  vs.  Groves,  I  Ves, 

jr.  aao.     Hopkins  ts.  Grey,  7  3Iod.  1S9.     Cock  vs.  G^oi- 

fellow,  10  Mod.  489,  497^  and  Sndlh  vs.  Hodson^  4  71 A 

211, £12. 

Harper  argned  fer  the  Appellees* 

.  Chase,  Chi  J«  delirered  the  opinion  of  the  coprtr  Tke 
court  are  of  opinion,  that  the  conveyance  froei  JlfstsU 
.  Rrown  to  William  M^Mechen^  the  lessor  of  the  plaint, 
is  not  fraudulent,  the  same  having  been  made  for  avalna* 
ble  consideration,  and  for  the  pnrpose  of  snbstiuitiallj 
complying  with  the  engagement  of  Brown  to.the  Mssara. 
Pleasants^  to  transfer  or  deposit  bank  stock  with  then,  fo 
secure  them  against  any  loss  they  might  sustain  bj  endm* 
iog  the  three  notes.  A9  Brown  could  not cQoiplj  wttkhb 
en<|pigement  to  ti^nsfer  or  deposit  bank  stock  witjk  tbe 
Messrs.  Pleasants^  wlien  applied  to  by  them,  and  as  Brawn 
ofered  to  convey  the  hoose  and  lot  to  them  aa  a  substitvtt 
lor  the  tiank  stock,  and  inasmuch  aa  the  conveyance  was 
made  to  M^Mcchen^  Jirith  the  concurrence  of  all  the  par- 
ties then  concerned,  on  his  engaging  to  take  np  the  notti^ 
Ibe  preference  acquired  by  the  Messrs.  PleasanU  was  cav* 
aeqi^ential,  and  nothing  more  than  a  substantial  fulfilmoit 
of  the  engagement  made  by  Brown  to  them  at  tbe  tine  of 
endorsing  the  notes. 

*  The  court  are  of  opinbn,  tlwt  to  render  a  payment  or 
transfer  by  a  debtor  to  his  creditor,  fraudulent  aa  to  tiie 
other  creditors,  under  tbe  bankrupt  law,  it  moat  be  apon* 
taneottsly  made  in  conaeqaence  of  a  formed  design  (oi^ 
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'  eome  a  1>ankrapt.    Id  this  case  the  conveyance  made  bjr      1810. 
jBrown  was  not  voluntary,  but  produced  by  the  applica^-     ^"Jj^^**^ 
tion  of  the  Messrs.  PiewtanU  for  a  transfer  of  bank  stock,  ^^^^^ 
which  they  were  entitled  to,  ami  the  refusal  of  Brown  to 
comply  with  his  engagement,  or  to  make  any  proviaion  to 
indemnify  them,  would  have  subjected  him  to  an  action  at 
law,  or  bill  in  chancery  for  a  specific  execution  of  his  con- 
tract, and  in  that  point  of  view  the  application  of  the 
Messrs.  Pkasanla  must  be  considered  as  importunate  and 
pressing. 

The  court  reverse  the  judgment  of  the  court  below,  this 
court  dissenting  from  the  opinions  expressed  in  both  of  the 
liiils  of  exceptions,  and  awarded  hprocedmdo. 

JUDGMENT   afiVKRSED,   &C. 


M'EvoY,  ff  dL  vs.  Tm£  Mayor,  &c.  OF  Baltimohx.     OBOEMBia; 

Appeal  from  Baltimore  County  Court.  This  was  an  u  ^jUh  m  « 
action  of  debt,  brooirht  in  the  name  of  7%e  Mayor  and}mJk^\^\J^J\tf 
Oity  Couneii  of  Baltimore^  at  the  instance  and  for  the  use  rrpUcaikM  ^  u>s 
of  7%e  Drusttea  of  Ike  Roman  Catholic  Church,  in  the  perfbrnMnSTiet 

out  the  otduuiMMi 

Tbum  of  Baltimore^  a<minst  the  defendants,  (now  appelMf«r  Uu?  adiuMiou 
fants.)  The  facts  as  agreed  upon  were  these:  It  Is  admitted  bwk«Mr.j  aiw  the 

,  ■  1  •       t        1      *  .  aRlMMMtmnit      of 

that  the  bond  stated  in  the  declaration  was  duly  executed  ^t^^  broker,  8m« 

■^  &  the  «cc  inoorpo* 

by  the  defendants  to  the  plaintiffs,  on  the  7th  of  Decern- 2jj|5J»^^„{J^ 
ber  1802,  reciting,  that  *•  whereas  the  above  bound  James^^'^^  ]jjy*  £; 


'3l*Evoy  hath  obtained  from  the  mayor  of  the  city  of  -^a/- 5Jr^,'*btII^hIr 
HmoTC  a  license  of  admission  to  use  and  execute  the  office  lb^,^«i^^ 
and  employment  of  a  broker  within  the  city  of  Baltimore.  ^^^l^Swi'^o^t 

'Now  the  condition  of  this  obligation  is  such,  that  if  the  Ifrti^Bi&ti^'i 
sbove  bound  James  M^Evoy^  do  and  shall  well  and  faith- S^^'Sf^fiSSy, 
fuMy  execute  and  perform  the  office  and  employment  of  a  Sioool  7he  mm 

^      ;  .    ^  '  ,  ,  .  •       .  1.        ,         ..      .         hyMm  for  the  he- 

oroker,  between  party  and  party,  without  fraud,  collusion,  neSt  of  uh*  m». 

-  .  ,.  ,,  ,  KnflC»t'Oi».  arrocA, 

imfK>sition,  or  any  crafty  or  corrupt  devices,  and  do  and  J|3^«  "Jj**  J^J 
BhaU  faithfully  execute  every  trust  committed  to  ^'"™  ^^■•5JJ*^gJ^ 
broker,   then  this  obli^tion  to  be  void,'*  &c.    The  bond  **"«•     wjw-d 

'  o  '  payment,  and  oa 

•was  thus  endorsed:  "Approved  Deer.  7, 1802.  Jos.  ^crf- id^u^'uiJt^J? 
ftOM/?,  Mayor,"  &c.  It  is  admitted  that  the  said  Jatiea^Xk^^^^^ 
Jtf'J5t?oy  received  the  tickets  expressed  in  the  following  Jl^JSiorr^tioiS 
receipt,  viz.  "Balto.  Sepr.  12,  1803.  Reed,  of  Frai.  "^^^Tt 
'  SeeHon^  one  hundred  tickets  to  the  Roman  Catholic  Cathe-  'i^x^lSl^x^^ 
dnd  Church  Lottery,  numbered  from  No.  10601  to  10700,  i«>t"i!i''&*iK>'tJ^ 

..            -  tXDrening      that 

tbe  iHrte  when  |Mud«  «h«t«tUI  be  eontkfered  at  a  Tan  iwyment  of  the  raoner  due  fbr  the  u/eken;  and  UaaC 
the  note  had  not  heca  pakl.   Hetd^  Uiat  the  plaiotilR  r""^ '-  '"' 


t  might  xeoorer  in  Uut  aeUuu. 
VOL.  lUU  115 
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CASKS  t^  toR  covnt  at  appeals 

^th  incladed;  for  which  t  promlte  to  be  accouofiAite 
Jmn^i  Ai^Evogi  firokfer.^'  That  thfe  nkM  Ai'Evoy  soTil 
tkb  said  tiekets  before  the  8th  of  October  1804,  for  tM 
itttti  d[  glOOd.  That  after  the  fiald  tickets  had  thus 
been  sold^  the  said  James  M^ivoy  gave  the  following  pro- 
missory note  for  the  t>ayment  of  the  said  sum  of  monej. 
••glOOO.  ^flWfrtor^  Octo.  *♦  1804.  thirty  days  after 
date,  I  promise  to  pay  the  Revd.  Fronds  fiefstan^  or  order, 
one  thousand  dollars^  for  value  received.  Jama  Bt&zoyy^ 
That  at  the  time  of  receivihg  the  said  promissory  note  the 
siid  F^ands  BeesUm^  who  was  the  agetit  of  tJVe  said  TVi/t- 
ieis  of  the  said  Soman  daholit  Churchy  gave  to  James 
M^Etoy  a  receipt  for  the  said  note,  expressing  that  the 
said  note$  ivhen  paidf  should  be  considered  as  a  full  pay- 
ment of  the  money  received  for  the  said  tickets;  and  that 
the  said  promissory  note  hath  not  been  paid.  The  county 
court  gave  judgment  for  the  plaintiffs.  Prom  that  judg- 
ment the  ddeodanfs  appealed  to  tins  court 

The  cause  was  argued  before  Cbase,  Ch.  J.  and  Be- 
CBAMAK,  Gantt,  aud  Earle,  J. 

Wmdtr^  for  the  Appellants^  contended,  that  taking  Ihe 
promissory  note  released  the  bond  entered  into  as  broter^ 
That  it  v^s  an  indulgence  granted  to  the  principal  nf  the 
bond,  by  which  the  sureties  were  released.  He  also  con- 
tendedt  that  the  act  of  1?'96,  ch.  68,  incorporating  the  city 
of  Baltimore^  did  not  take  in  the  case  of  brokers^  so  as  to 
entitle  any  person  to  recover  on  tlieir  l)onds. 

Haq^Sff  for  the  Appellees* 

JUDOMSVr  AFn&MlC^     • 


StCEMB&IU  K.KirSBDT  VS.  M^PaOOH  &  CaTOIT. 

a  «Ba  B,  inih     Appeal  from,  Baltimore  County  Court.    This  was  an 
finee.    deeru^,  action  of  assumpsit  for  money  had  and  received;  for  money 


TjI'ArtSntlro^!  laid  out  and  expended;  for  money  lent  and  advanced;  for 

tMMU.    m    many 

mrreAmfle  tdrnitnmuid  t^f^nlatittiM,  whMh  eontitnH^  Air  •ereml  ynrti  of  vbiHi  no  liqiridfttMa  ar 
•rtUemrot  bKwrf>n  ^Mm  bad  taken  placr,  and  araoii?  wbi^  Uiey  were  Jnint  ownan.  in  t£e  Mid  paa* 
poriiom«  of  a  hrif  and  earfo,  wfairh  w«re  captured,  and  bf  decr«r  of  flic  Vlcc-^dmanrtly  e«Mtitt 
were  restored  free  from  aalTaipBt  bat  an  apfieal  beinip  interpoacJ  by  4ic  castori.  It  vai  neef«arr,  'm. 
cn-der  to  retain  ttie  pfpuertr  *or  the  oamere.  to  Rire  teeurity  to  abide  tha  naal  decree  on  tke  aypeal^ 
Mid  O  and  P  becMoe  niteties  for  tkea.  The  Tvesel  and  cargo  r»>tinnied«  and  eaae  to  tke  pataeitiaa 
«f  B,  and  the  oth«>r  partner*,  wbn  dii|KMed  of  ike  Mme.  Alter  wkidi  the  «eiittne«>  of  the  Vice- Admi- 
ralty eoart  wa«  rererud  and  it  was  decrctsd  that  wlmiee  tlioiild  be  paid,  and  it  wa«  paid  by  OaM  r. 
wbo  broafbt  suit  affttnat  A  and  B,  and  the  other  pannen.  and  obuuned  ladftaeott  whleh  «•«  pail 


by  Afht  beinr  th**  only  lolrmt  partner,  the  othcn  harinf  been  dcelaced  liamirupl»     A  bmof!^  am 

*  .        1   _.  «>    _^ .»_.        rired  the  otb^"  pnrtnrn,  to  recover  uf  him  Ae  pt«pa^ 

» aotttribatc— Add,  that  A  w  mu  timaikd  l»  rcpgnr  Is 


•etion  «€iu**anpnt  afainit  B,  who  had  tunrired  the  ntb^  partnrn,  to  recover  uf  him  ifte  ptwpo^ 
tkmwhkhheoufhtBBJttttiMandaquiiyioi     -^'^   '       -  .^  -.   -  .  .....^ — ,- 
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woiic  Mi  labour  w  »ii  iigept,  $c«  imd  &  ft/on/tftn  menitt 
for  work  ami  laboar^  ^c.  brought  by'  the  plaintiff^  (now 
Al)|>ellant,)  against  the  defendantSt  as  survWiDg  partneri 
•  of  fFiliiam  M^Fadojh  ^  Co.  The  gene^ikl  issue  was  plead- 
ed; and  at  (lie  trial  tlie  plmotiff  offerad  in  eridence,  that 
Ihe  ciefeadants,  and  a  certain  H'Uliam  M^Fadon^  now  de« 
ceased,  and  a  certain  Richosfd  jMWson^tkiw  deceaaed,.  to- 
gether with  the  plaintiff  and  Jienr^f  ChUd^  Howell  Frie$ 
and  Riolmrd  Price^  were  the  joint  Qwtrners  and  proprietors 
of  the  brig  called  Tlio  Beiiy^  and  her  cargOi  in  the  fol- 
lowipg  .proportions,  to  wit:  Richafd  (^|<m one-fourth  partf 
John  M^Fadon  and  Ridvatd  l^awion^  new  deceased,  as 
copartners  in  trade  under  the  firm  of  Ji^hn  fl^Fadm^  & 
Co«  one-fourth  part;  WiUUan  ifFadon^  pow  deceased^ 
Richard  Lawsorij  also  deceased,  and  the  afor^id  John 
AfF(tdony  as  copartners  in  trade  under  Ae  firm  «f  WUH" 
am  M'Fadorif  &  Co.  one  other  fourth  part;  JSenry  CkUdf 
Howell  Price  and  Richard  Price^  as  copartnera  jn  trade 
under  the  firm  of  Child^  Price^  &  Co.  ono-^ighth  part; 
and  the  plaintiff  the  remaining  eighth  part,    Thp  pUi^tiff 
alao  offered  evidence,  that  the  said  brig  i?^/<y,  and  het 
eargOi  owned  as  aforesaid,  sailed  fVom  tlie  port  of  ^attU 
mote  on  a  voyage  to  the  Island  of  St.  DofrmgOf  w^er^ 
the  plaintiff  then  resided,  and  to  whom  the  said  vessel  and* 
cargo  were  consigned  for  sale  and  disposal  on  their  arriva!} 
that  in  the  prosecution  of  the  above  mentioned  voyage,  flief 
Tessel  and  cargo  were  captured  and  seized  as  prize,  by  t 
privateer  commissioped  and  authorised  to  <sraise  by  th^ 
French  government;  that  they  remained  in  the  potaesnon 
of  the  captors  for  a  few  days,  until  they  were  recaptured 
by  an  English  ship  of  war,  and  afterwards  carried  into 
KingnUm^  in  the  Island  of  Janmca;  that  immediatety 
thereafter  proceedings  were  instittited  in  the  vice-admiral*^ 
ty  court  established  in  that  island,  and  ^ere  cont^iued, 
nntil  by  a  final  decree  of  the  said  court,  tho  <^d'  vessel 
iLnd  cargo  were  restored  to  the  above  named  proprietora 
thereof,  free  frqn^  an<l  exonerated  ol  the  claim  of  salvage 
made  by  the  recaptors;  that  the  receptors  interposed  an 
l^ppeal  from  the  sentence  of  the  trice-admiralty  cour^, 
and  prayed  that  die  same  might  be  brought  before  the  lorda 
cemttiasionei>s  of  appeals  in  pri,9te  causes  in  Greai- Britain^ 
and  the  appeal  was  aceerdingly  allowed,  and  the  properQr 
deliberated  ordered  te be  restored  (a  the  propriatorsi  er 


IBlOi 


VFfeteileo* 


Digitized  by 


Googk 


190  CASES  IN  TIBS  COURT  OF  APPEALS 

1810.  tbeir  ageiit$  cltiaiiiig  OD  their  behalfi  on  giTing  fecttti^  It 
abide^  the  final  decree  of  the  lorda  tonunissioiiers  of.*a|^ 
peals.  The  plaintifTal&o  offered  in  eviclente,  i\mtJ0km 
CampbtU  hBd  Francis  IVhiltU^  of  the  Islandof  Jain«»c«t 
at  the  iDStanco  and .  request  of  the  above  mentioned  ownr 
era,  became  the  security  in  the  stipulation  .so  as  aforesaid 
awarded  to  be  given  bj  the  said  owners  on  the  restomtiov 
of  the  Betsy  and  her  cargo.  That  the  vessel  aiul  cacg* 
were  afterwards  sent  to  the  port  ofBaitimore,  and  caflMS 
to  the  hands  and  possession  o(  Richard  Caioti,  and  tWsaU 
John  M'Fadmi  and  Richard  Lawsorif  now  deceaaed^.wiui 
disposed  of  the  same.  That  the  sentence  and  proceeding 
of  the  vice  admiralty  court  in  Jamaica  were  afterwards  rt* 
versed  bj  the  lords  commissioners  of  appeals,  and  a  der 
cree  was  bj  them  made  that  saiv^  should  be  paid  to  tba 
recaptorSy  out  of  the  brig  and  cargo,  to  the  amoui  of  Sl^ 
COO.  That  Campbell  and  ffhUtU  were  compelled  to  paj 
to  the  receptors,  in  consequence  of  their  having  beco»t 
aecuritj  in  manner  above  mentioned,  the  said  sum  of  tnonaj^ 
being  the  amount  awarded  as  salvage.  That  Capipbelisjoi 
9VhiH!e^  after  having  paid  the  last  mentioned  sum  nf  moneji 
remitted  an  account  thereof  to  the  above  named  ownen^ 
requesting  the  reimbursement  of  the  sum  thej  had-tki^ 
been  compelled  to  pay  in  coosequence  of  their  having  bo- 
come  security;  that  not  being  able  to  obtain  the  payment  of 
the  said  sum  of  mon^y,  they  instituted  a  suit  in  the  cir- 
cuit court  of  the  UniUd  States  for  the  Ahryland  district, 
agninst  the  above  named  owners,  and  obtained  a  jadgroenf 
thereon;  that  in  tli^  internal  between  the  payment  of  the 
money»  by  Campbell  and  Wiiitie^  fur  the  decree  of  salv^ 
before  recited,  and  the  institution  of  the  suit  by  Can^Ml 
and  Whiiile^  for  the  recovery  of  the  said  sum  of  rooneyt 
the  defendants,  Richard  Caton  and  John  M^Fadoru  be-* 
came  bankrupts,  within  the  view  and  meaning  of  the  law 
of  the  United  ^ate$^  then  existing  on  that  subject,  and  ob- 
tained a  regular  certificate  of  discharge  of  all  debts  duebj 
them  antecedent  to  the  act  of  bankruptcy  on  which  the 
commissions  issued,  by  which  they  were  i:€;^pectively  de- 
clared bankrupts;  that  the  plaintiff,  in  pursuance  of  the 
said  judgment,  being  the  only  solvent  person  of  the  owners 
above  named,  paid  and  {satisfied  the  whole  amount  of  the 
aa'd  judgment;  and  that  the  present  suit  is  biooght  for  the 
recovery  ut  the  proportion  of  the  said  money  wbkb  th<^  ^e; 
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ffcndlDto  ettgbt  ID  jti«tf€e  and  eqtiity  to  c(mifll»te.  He 
ferdier  offered  in  evidence  to  the  jury,  that  there  was 
Dfething  dne  from  him  to  the  defendants  on  account  of  their 
joint  adTebtore  in  thV  s^d  brig  and  cargo.  The  defend- 
flots  then  offered  in  evidence,  that  at  the  time  of  the  sail- 
ilig  and  capture  of  the  brig  Bttsy^  they,  with  the  plaintiR^ 
€nd  the  o^er  owncrd  above  mentioned,  were  engaged  as 
efifyartners  in  the  above  mentioned  proportions,  in  manjr 
other  mercantile  adventures  and  speculations,  which  con- 
termed  for  several  years;  that  on  the  whole  of  these  specn- 
lattonsand  adventures,  the  defendants  have  always  claim* 
tf ,  and  ^H  do  cfaim,  a  considerable  balance  to  be  due  to 
ISiem  from  the  plaintilf,  and  that  no  liquidation  or  settle- 
ment between  the  said  joint' owners,  or  any  of  them,  hath 
yet  talten  place  of  tlie  said  speculations,  adventures  and 
claim,  or  of  the  business  of  the  brig  Betsys  her  cargo,  cap- 
ture or  salv^  aforesaid.  The  defendants  then,  by  their 
^ouqrsel,  prayed  the  opinion  of  the  court,  and  their  direc- 
tion to  the  jury,  that  if  they  believe  all  the  matters  so  of- 
fered in  evidence  by  the  plaintipT  and  defendants,  the 
plaintiff  is  not  entitled  in  law  to  recover  in  this  action. 
i)f  which  opinion  was  the  court,  [^Nicholson^  Ch.  J.  and 
WiollvngswoTtk^  A.  J.]  and  so  directed  the  jury.  Urn 
plaintiff  excepted;  and  the  verdict  ^ud  judgment  being  a- 
gainst  bim,  he  appealed  to  this  court. 

The  cauie  was  argued  before  Chase,  Ch.  J.  and  BucfiA« 
3ViJ9,  GAMTTt  and  £arlB|  J. 

Martin^  for  the  Appellant 
;  JEfciycrand  Windex^  forihe  Appellees.  They  argued 
that  tlie  plaintiff  and  defendants  were  partners,  and  thai 
one  partner  could  not  sue  another  in  a  court  ofcommoia 
law,  where  there  yras  no  liquidated  balance  ascertained  t# 
be  due. 

The  Cotjut  concurred  with  the  County  Court  iii  tlie  6- 
pinion  in  the  bill  of  exceptions* 

GantTi  J.  dissent^ 

JUPGMEKT  AFFIKm&« 


1810- 

Kennec^ 
inn 

STFAdoD,  Son 
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18tO..  T^i  Baltikobs  Iksijiuvok  Companst  t8«  TAnx»m. 

DxCEMBXAf 

y^tr^.*  Appkai.  from  BaUimore  County  Court  Covenant  cni  % 
\SSw^SSS^.  policy  of  insurance  on  (he  cargo  of  a  veaael  which  was  cap- 
T«7iw  turedt  ami  tho^  cargo  condemned  as  being  centraband  oC 
m^^^Twixitj^^^^'  Evidence  was  given  at  the  trial  that  a  quantity  of  tia: 
iJ^JJ^^^j^;  and  shot  were  shipped  on  board  the  Teasel  by  the  captain^ 
m^^  ^aiJSS^  which  were  not  mentioned  in  any  of  the  ship's  papers,  or 
mt!aA?'°*'7rtd?!docuroeoted  in  any  manner;  that  it  was  oil  board  when  tba^ 
£?^r  ^^  vemel  was  captured,  and  that  its  being  on  board  waa  not 
ti^Jf  anl^K  communicated  to  the  defendants,  (the  appellants,)  before 
JL  ra'  bomrd  or  at  the  time  of  executing  the  policy;  also,  that  tlie  plain- 
c»i>iata,  MT  «M  tiff,  (the  appellee,)  had  no  knowledge  of  it,,  it  beioc  €«o« 
MnttUvn  to  ihe  ctaled  ftow  oim  by  the  captaiUt 

er  vcsmI  or  c»ik* 

nTrl^iTiirt     ^ichohon,  Ch.  J.  directed  the  jury,  that  as  it  wasaei 
j!I<riIi^''tUmf  <>pc"  policy,  in  which  the  assured  could  only  recover  ac» 
ck!^!tiMr^i^%<^ording  to  the  value  of  his  interest,  and  as  his  interest 
^7!ri!f  prot^  was  proved  and  admitted  greatly  to  exceed  the  amount  in- 
mow  imJt^.hi  6ured ,  the  warranty  could  not  be  extended   by  implication 
M?«r"«i^'ina  £  beyond  the  interest.     If  the  tin  and  shot  had  been  the  pro- 
perty of  the  plaintiff,  then  being  a  part  of  the  interest  in- 
sured, it  would  have  been  embraced  by  the  warranty;  or // 
they  had  been  put  on  board  with  the  plaintiff's  knowledge, 
tl^en  it  woold  have  been  his  duty  to  have  had  them  regu- 
larly documented,  and  for  his  neglect  in    this  respect  tlie 
policy  might  have  been  vitiated;  being  put  on  board,  hew- 
ever,  by  the  captain,  with  a  fraudulent  view,  be  was  guU- 
ty  of  barratry,  and  this  barratry,  altho'  possibly  the  remote 
cause    of  the  loss,  cannot  exonerate  the  underwriters. 
Neither  can  they  be  excused  by  any  alleged  misrepreaenta* 
tion  or  concealment  of  facts.     The  representation,  which 
was  the  foundation  of  the  policy,  does  not  state  either  ves- 
sel or  cargo  to  be  neutral;  and  if  the  insurers  intended  that 
no  property  should  be  put  on  board,  but  such  aa  was  nen* 
tral,.they  should  have  insisted,  on  li  representation  to  thai 
effect,  or  should  have  included  it  expressly  in  the  wanan* 
ty.    The  defendants  excepted,  and  appealed  to  t)iia  court, 
but  fit  this  term  they  dUmused  their  appeal, 

APpmAJu  xnsMisasn. 


Digitized  by 


Googk 


KORWOOD  vs.  if  AH^N*  1810. 

BM6K  to  BuMmort  County  Court,  issued  on  the  50th      v.>s^v^ 
^f  Maj  1810,  for  (he  removal  of  a  judgment  rendered  io      '^^'J^ 
that  court  at  Mirch  term  1810,  for  ^^834  debt,  8500  da-       **'*^* 
Inages,  and  S7  93  j  costs*    The  damages  bj  (agreement^  error  eiite<«d  mm 
to  be  released  on  payment  of  interest  on  the  debt  from  the  i^  t?*ibe'*4al 
Jst  of  Jamiary  1809.     A  record  of  the  proceedinsrs  wascwbieci  w^ll 

^'  •••*  -r  .f-ifl  .     proved     by     tli^         , 

fransmittea  to  this  court  to  June  term  last)  with  the  wntebaiiefitor^sirttM 
of  error,  eDdorsed4  "Bond  filed,  and  securities  approved.  ^  »*>o»<    ^^  "«E 

court  of  appMic 

T.  BwJaman^  for  the  Ptaintiflf  in  error,  at  this  term,  wM^tm4.mM« 

I  ....     •  .  ^1  t   •     •<%*  •  the  aro«tt»t«rUi« 

«amibitod  a  petition  on>  the  part  of  the  plaintiff  in  error,  <trt)t«  ^e.   re^.- 

,       ^  .  .  *  ,  .  ♦«*«*^»  •>»«  defend* 

stating  tliat  he  bad  on  the  dOth  of  May  1810)  entered  into«»tio  e^ror  Mie<i 


oiii  t  ra.  Mu  •!« 


bond  with  sureties,  approved  by  the  chancellor,  for  P'^o*«-2lJ-^"J^;^5J''«J^ 
ctiting  a  writ  of  error  on  the  jud^ent  rendered  ^^'^st  J^^»^jj^^»n^*221 
him  in  Baltimore  county  court,  at  the  suit  of  the  defend-  ^l^^'j^"  ^^  i^;^ 
ant  in  error*  a  copy  of  which  bond  he  exhibited,  being  in  if*i^wf  foT".' 
the  penal  sum  of  8800,  and  in  the  usual  form.    That  a  Jj  ^,^"«^ 
transcript  of  the  record  of  said  judgment  had  been  trans-  e^uon^/rrM.TK^ 
niitted  to*  and  was  now  depending  in  this  court.    That  on  IJ^p^^Li,  m»* 
tlie  29th  of  November  1810,  the  defendant  in  error  soed****^ 
ctat  a  writ  of  capias  ad  satUfacUn<h(m  on  the  judgment 
from  Baliimpre  county  court,  under  which  the  plaintiff  ia 
error  had  been  arrested,  and  was  in  custody  of  the  sherifT 
lyf  that  county  under  the  said  pretended  execution;  from 
^bicli  he  prayed  to  be  discharged,  &c. 

And  on  the  motion  of  the  counsel  of  the  plaintiflT  in 
error,  it  was  ruled  by  the  court,  that  the  defendant  in  er* 
ror  show  cause,  by  Friday  the  4th  of  December  instant, 
why  a  writ  of  habeas  corpus  should  not  issue  to  Hn^  shcrifT 
of  Batlimorc  county,  to  produce  the  body  of  the  plaintiff 
in  error  before  this  court,  &c. 

Martin^  in  person,  now  showed  cause.  He  contended, 
tbat  as  the  penalty  in  tlie  writ  ot  error  bond  was  not  ia 
doable  the  amount  of  the  debt,  damages  and  costs,  the 
writ  of  error  did  »ot  operate  as  a  supersedeas.  He  refer- 
red to  the  act  of  1713,  c/u  4.  The  approval  by  the  chan- 
cellor was  •only  as  to  the  security,  and  has  nothing  to  do 
with  the  form  of  the  bond.  He  also  contended,  that  aa 
the  petitioner,  (as  was  the  case,)  was  then  present  in 
court,  and  not  in  tlTe  actual  custody  of  the  sheriff  of  jBo/* 
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Mt  f .  It  more  countj,  he  wu  not  entitled  to  a  writ  of  JuAeaseer^ 
pa.  He  referred  to  3  Bat.  Ah.  tit  Habeas  Corpus^  (B  3  ) 
427.  Rtx  va.  KesBtij  1  Burr.  637  He  further  insiKted 
that  this  court,  as  a  court  of  appeals,  had  no  aothorffy 
to  issue  the  writ.  It  can  onlj  be  issued,  if  at  all,  bj  tlie 
court  out  of  which  the  to.  <a.  issued,  or  bj  a  member  of 
this  court  out  of  court*  * 

RULE  DISOUARGEB. 


luiwt  (E.  S.)  Wbst^s  Ex'x.  vs.  Htlaiok 


u'livI^'^iSu  *^"^'  ^*'  a  CO.  wr.  issued  on  a  judgment  afSfmed  in  €hit 
3bi  ^  ijllllia^^"^  ®^  *^  appeal  from  Somerset  Count j  Court  The  dc* 
v'iSJ?litJ^*H^'lC!  fendant  was  taken  in  execution  under  this  ro.  $a.  ami  ap- 
£iIrt?r*„5?;i"Jhe  P«*r««*  '^^  cowrt  in  the  custody  of  the  sheriff 

•hcrffl^  or  harinr 

•^C^it  «i^  *^  J»  Bayly ^  for  the  Defendant,  moved  the  court  for  a  mie 
pT.tifrfhNntak.  on  the  pisiintiff  to  show  cause  whj  the  writ  of  en.  to.  ia 
fB. "  ^'^'  this  case  ought  not  to  be  quashed,  upon  (he  ground  that  the 
defendant  had  been  taken  in  execution  under  a  co.  so.  is- 
sued bj  the  plainttflfupon  the  same  judgment,  retomaUe 
to  the  last  term  of  this  court,  which  ca.  uu  "ras  retuaMd 
by  the  sheriff,  endorsed  cepiy  and  to  wliich  the  defendant 
appeared  in  this  court  at  the  return  day  of  the  writ,  but 
the  plaintiff  did  not  move  the  court  to  have  the  defendant 
committed,  nor  did.  he  call  on  the  sheriflf  to  bring  into 
court  the  body  of  the  defendant,  nor  did  he  do  any  thing 
therein,  but  that  ecu  $a.  stands  open  upon  the  docket  of 
the  court  under  the  sheriflPs  return  ofeepU  and  the  present 
CO.  80.  is  a  renewal  of  the  said  former  writ  He  contended, 
that  the  defendant  was  released  from  the  debt,  by  the  plain- 
tiff^s  neglect  to  enforce  the  former  oo.  ao.  by  defaultinf; 
the  sheriflf,  committing  the  defendant  to  the  custody  of  the 
aheriff,  or  having  the  co.  so.  entered  not  called  with  the 
consent  of  the  defendant;  and  that  he  could  not  be  again 
taken  in  execution  under  a  new  ea.  $a.  whilst  the  former 
atood  under  a  ccpt,  and  not  acted  upon. 

Martin^  and  fF.  B.  Martin^  against  the  rule. 

Chase.  Cli.  J.  delivered  the  opinion  of  the  court  to  6i€ 
following  eflTect  (a.)    That  the  return  of  cepi  to  the  former 

(a)  BccaAirA3r,NiCBOL902raad£Aai.B,  J.  coacurred. 
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ca.  9a.  and  the  plaintiff  not  proceeding  to^enforce  that  writ       1811. 
bj  having  the  defendant  committed,  defaulting  the  sheriflTy 
or  ao  entrj  of  not  caliedt  did  not  preclude  the  plaintiff 
from  again  taking  out  a«new  co.  aa. 

BULE  REFUSED* 


Walters  et  oL  vs.  Walters.  June  (E.  S.) 

Appeal  from  Queen-^nn^s  County  Court  This  was  j^^^j^'^y^^ 'jjf 
an  action  of  ejectment,  brouglit  by  the  plaintiff  below,  J;;%%;^„JSS;; 
(now  appellant,)  to  recover  a  tract  of  land  called  Dun(Ue.  f!^^^t!^j!i^, 
.The  defendant  (now  appellee,)  took  defence  on  war  rant  w^,  TJlw^"^  iJi^ 
and  plots  werfi  made.  At  the  trial  the  plaintiff  read  lu^t'l"*  l««iw 
evidence  a  patent  for  tiie  tract  of  land  called  />mu/6e,  ?df  ^'?^V£^.*» 
granted  to  i?o6er/  IVaUera  on  the  18th  of  March  1746.  jci^^iMi^oi 
>Ie  abo  read  in  evidence  a  copy,  under  seal,  of  the  will  ^ii  Lh»i  iaj-i  uf  « 
m  Robert  JralUra^  the  patentee  of  the  said  land,  dated  ^  ^\  *ber«Hi  i 

^  now  4(m,vU,  st?rari:l 

the  14th  of  January,  1763.  The  parts  of  the  will  which  i^f.^J 'i*'i^;^;^^j; 
are  material  are  these:  ^^and  as  for  my  tvorldly  gooda  ^^'^^J^  ^,.!T^^J^ 
which  it  hath  pleased  God  to  bless  me  within  thisHfe^  ^«,irlH{s*^ 
give  and  dispose  (^  in  the  following  manner  and  form:  t^^J^^i^^"^ 
'Item,  I  give  and  bequeath  to  ray  son  John  Wallers^  «//?«"  w?  %^ihi 
that  pari  of  a  tract  of  land  called  Dundee^  whereon  I  now  Ji«,^'I/*?,»ifc 
dwells  according  to  the  division  which  I  have  o/recic^  hu^ndMs^R  w^ 
'marked,  I  likewise  siye  and  bequeath  unto  my  aforesaid iraSErir»n%'^fMC 
son  John  fr alters,  one  negro  boy  named  Limus^  and  one  j^^^^^  ^"^  <a» 
jie£ro  &:iri  named  Pkillis,    Item.  I  irive  and  bequeath  unto  a  /t;  and  my-nui 

*^      .        .      «r  .  ...  .    .  ^     ,      i*,  that  my  son  A 

ray  son  Benjamin  Wmers^  all  the  remaining  part  of  ^®i!r<jJ^tJ3*iS^£ 
aforesaid  tract  of  land  called  Dundee  that  lyeth  on  the  a^'f^ntSS!u 
north  side  of  the  maiti  road  that  leads  from  (he  narrows  i^^'i^nliSj?  ^SiS 
of  Kent  Island  to  church.  I  likewise  give  and  be-  5JJ»i'^J^J„i,^^: 
queath  unto  my  aforesaid  son  Benjamin  Walters^  one  ne-  Jj  "X^^  ^^ 
gra  woman  named  JRumseyy  one  mulatto  girl.named  Greece,  JJJSnyJVidJd^ 
one  negro  girl  named  Sue,  all  the  cattle,  all  the  house- ^10.^";^  "^^^ 
hold  furniture,  and  half  the  hogs  on  the  plantation  wh&re^i^y\tt 
he  now  lives,  all  which  he  has  in  possession  Item,  \  ^ive  an^utcreJ^?^. 
and  bequeath  unto  my  grandson  Robert  IValters^  all  ih^xnA'"  *^^  a^u^bL 
part  of  a  tract  of  land  called  Dundee,  that  lyeth  on  the«o«..oiiur  umnd- 


d/auerol  c 
tiiatJ  W,i 


the  remttimier  f/'my  e*tate  1  gn^  and  bemttath  unto  my  ton  J  W  **'-Held,  tiiat  J  W,  ib«r  m»i  W  the  iv»- 
lasbr.  cook  univ  an  ««(ate  Tut  )n^;'Aod  uiat  Uie  lealduary  devuecouid  Bui.&e  coiMtrucd  to  |iaa»  any 
ttarc  of  the  real  vtiate;  thet-eforvf  that  Uke  revcrtiaa  ia  fiwt  i»  wa  Uad  caUul  D,  not  btang  ditvgti.d  oi' 
Rj  wiU,  daiaciided  to  ilM!  li«ir  M  Jaw. 
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1^811.        floutb  side  of  the  main  road  that  leads  from  the  narrows  of 
Kent  Island  to  the  church  on   Kent  Island     I  likewist 
give  and  bequeath  unto  my  grandson  Bobtrt  tfaUers  a- 
foresaid,   one  tract  of  land  called   Walters*  Addition  to 
Kirby^i  Preveotion^  laying  on  Kent  Island  in  Queeri  Annt*t 
couhtyj  my  cforesaid  grandson  Bobert  Walters  not  to  in^ 
herit  his  lands  aforesaid  until  the  death  of  his  father  jSlexan-- 
def  Waiters;  and  my  will  is^  that  my  son  Alexander  iri' 
herit  the   lands  aforesaid^   itnlH*   the  benefits  of   them 
during  his  natural  life.     Item.  I  give  and  bequeath  unto 
tby  son  James  Wallers^  one  tract  of  land  called  Jafnatca^ 
knd  fifty  acres  oi  land,  part  of  a  thact  of  land  called  Hope^ 
both  adjoining,  laying  on  a  branch  of  Hamilton's  creek  in 
Chester  Forest,  ^aeen-Anne'^s  county,  both  wliich  tracts  of 
land,  and  part  of  a  tract,  I  give  unto  my  aforesaid   son 
James  Walters.     Itern,  I  give  and  bequeath  unto  my  three 
granddaughters^  daughters  to  my  son  James  Walter s,  name- 
ly Jfuthj  ilary  and  ^n'n  Wallets^  one  negro  woman  named 
Dinah^  and  all  her  increase,  to  be  equally  divided  among 
them  at  the  death  of  their  falhhr  JanXes  Walters^  flu  said 
James  Walters  to  hate  tht  ust  of  the  aforesaid  negro^  and 
increase^  during  his  ndturaltife.     Item,  I  give  and  be- 
queath unto  my  grandson  Jacob  Tf  alter s^  son  \q  Jume^ 
Walters^  one  hegrO  boy  named  Sam,     Item,  I  give  and 
bequeath  unto  my  granddaughter  ^nne  Blunts  one  Degr6 
boy  named  Csesar.    Item,  I  give  and  bequeath  unto  my 
granddaughter  Susanna  Walter%^  daughter  to  my  son  Alex^ 
ander^  6ne  negro  girl  ruimed  Moll;  and  if  site  dies  tcithout 
heirs  lawfully  begotten^  then  1  give  the  aforesaid   negrs 
Molt  to  my  grandson  Alexarifier  Walters,    Item,  I  giv^ 
and  bequeath  unto  my  daughter  Susanna  Lathram^  one 
negro  ^oman  nanled  Dinnti^  and  all  her  increase,  which 
negro  and  increase  she  has  in  possession.     Item.  I  give 
unto  my  daughter  Bachel  kirby^  one  negro  woman  named 
MutreaSt  and  all  her  increase,  to  be  egualtif  divided  among 
her  children^  which  negro  and  inctease  she  has  in  posses- 
sion.   Item,  I  give  and  bequeath  unto  my  son  Jacob  Wat- 
iers^  one  hegro  man  named  Jo^  to  be  delivered  to  him  at 
the  death  of  his  mother  Elizabeth  W*alters,     Item.  ^  give 
iinto  my  aforesaid  son  James  Walters^  one  good  feath^  bed 
and  furniture,  and  one  oak  desk*     Item^  It  ift^y  will  that 
my  dearly  beloved  wife,  Elizabeth  Walters^  have  the  use 
of  the  four  following  negroes  during  her  natural  life;  that 
^Probably  and. 
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U  to  say^  /a,  PhilliSf  Darkey  hnd  Dofhney^  wht^li  said  tStl. 
four  negroes  /  vnll  i^y  wife  during  her  natural  life^  and  ^"^TJ^^ 
after  her  dece^e^  th^n  I  §,ive  and  bequeath  the  aforesaid  four 
negrot9  unta  t^e  pet^on^  lureafter  t^entipned^  that  is  to 
6{ij,  Phillis  to.  pnjr  son  Benjavfiin  TfaUers^  Joe  to  mj  soa 
Jacob  Walter s^  and  Baphney  to  mj  son  Alexander  W^Hern^ 
and  Darkey  to  mj  granddaughter  Anne  Walien^  daughter 
to  Jamet  Halters.  Aewi.  After  aU  tnjjusi  debts^  legacies, 
wifeU  thirds  a^xd  funeral  ahargeSj  U  paid  and  discharged^ 
th€  remainder  of  m^  estate  I  givei  aad  bequeath  unt9.  qhj 
eon  John  Walters.  Lastly.  I  coastitutet  make  and  oe- 
dain*  my  dearly  beloved  mb  Elizodeilk  Walters^  execu* 
trix,  and  my  son  John  WaHtets  e^cecutQi:,  of  this  my  last 
will  and  testament,  utterly  reyokiog  all  otiier  wills  here* 
tofore  made  by  me,  ratifying  ^d  confirmi(ig  this,  and 
Done  other,  to  be  my  last  will  and  testaqikent,  \x\  the  pre« 
sence  of  us  whose  names  ar^  h^re  ^ub^crib^d,''-  The  wil^ 
was  duly  execqted  and  proved.  The  plaiutifirth.^i^  proved^ 
that  Alexander  Halters  was  the  eldest  soa  ^P^  ^^^f.  at  law 
of  Robert  Halters^  the  patentee  and  testator;  s^nd  pro.Te4 
a  regular  descent  down  from  Robert  Walters^  the  patentee 
ai^d  testator,  and  from  Alexander^  his  eldest  son  and  heir 
at  law,  to  the  lessors  of  the  plaintifT.  The  defendant  then 
proved  that  John  Halters^  the  son  oi  Robert^  the  patentee^ 
and  testator,  mentioned  in  the  said  will,  was  the  father  of 
John  Walters^  the  defendant;  and  that  at  the  death  of  Ro" 
berti  the  patentee  and  testator,  John^  his  son  and  deviaeQ 
under  the  will,  entered  on  the  lands  mentioned  in  the  de« 
claration,  and  was  possessed  thereof  until  his  death,  which 
happened  in  the  year  1796^  when  the  defendant,  his  son, 
entered  into  the  said  lands,  and  was  and  is  now  possessed 
thereof  The  plaintiff  then  moved  the  court  to  instruct 
the  jury,  that  by  the  will  of  Robert  Halters^  the  patentee 
and  testator,  the  fee  siu^ple  to  the  lands  mentioned  in  the 
declaration,  and  devised  as  aforesaiJ  to  John  Walters^  did 
BOt  pass  the  said  John,  If  alters^  the  son  of  the  said  Robert 
WaltetSf  the  testator,  and  that  the  fee  pimple  ic)  the  said 
lands  ha^  not  been  disposed  of  by  the  said  testator  by  any 
part  of  his  will,  consequently  that  tjie  same  descended  to 
Alexander  W^dters^  the  son  and  heir  at  law;  and  thf 
same  having  been  regularly  transmitted  down  to  the  les- 
sors of  the  plaintiff,  the  plaintiff  is  entitled  to  Recover* 
ISttt  the  court  being  divided  i|i  opiQion,  no  direction  was 
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1 811.  y  ven  to  the  juiy.  The  plaintiff  excepted;  nnd  the  ▼erdict 
and  jadgment  being  against  him,  he  brought  the  present 
appeal. 


IValien 
WtMtm 


The  caufle  was  at^ed  in  this  court  before  Chase, 
Ch.  J.  and  Polk,  Bucbahak^  Nicholson,  Earlk,  and 

JOHNSOV,  J. 

Martin  and  BuUUl^  for  die  Appellant,  upon  Ae  Jttsi 
^pU9tUm^  as  to  what  estate  passed  to  John  WaUert  in  Dtm* 
dte^  cited  llogan  vs.  Jack$omj  Cowp.  306.  BoioH  vs.  Bladk* 
eft.  Ibid  2S8.  Loveaerei  w.  Bright^  Ibid  S55.  Denn  ©a. 
Gnskin,  Ibid  657,  661.  koevi.  Bolton,  fi  Bik,  Rep.  1045. 
Eight  v$.  Sid^HJiham,  Doug.  759,  761.  Dot  «a.  ^'righi^ 
8  71  R  64;  and  Doe  vs.  Mm,  Ibid  497. 

Upon  the  second  quesU&n^  wliether  John  Walters  took 
the  reversion  Hwder  the  residaarj  clause?  thcj  cited  Ttwe- 
trdlvs.  Perkins,  %  Mk.  lOd.  Boe  vs.  JIvis  eial.  4  T.  R. 
^5.  Markantvs.  Thi^sden,  1  Eg.  M.  211,  212.  Doe  vs. 
Jhickner^  6  T.  R.  610|  and  Canfield  vs.  Oilbert,  S  ISasl, 
516. 

Carmichad  and  Thrriwn^  for  the  Appellee,  upon  the 
^et  question,  cited  Hardacre  vs.  Nash,  5  T  R.  716. 
Gilb.  Dev.l7.  Baddely  vs.  Leppingwelln  S  Burr.  15SS. 
Evans  vs.  ^»/%,  Ibid  1682.  h'incliesier  vs.  TUgkman, 
1  Hair.  If  M^ben.  452.  9,Feame  4.  FrogmorCon  vs.  Ho- 
l^lay,  S  7?t/rr.  1618.  Oates  vs.  Cooke,  Ihid  1686.  Zore- 
acrts  vs.  BliglU,  Coivp.  S52.  Denn  vs.  Gaskin^  Ibid  657; 
mnd  Right  vs.  Sidebotham,  Doug.  759. 

Upon  tlie  second  question,  they  cited  Holdfast  vs.  Mar- 
ten,  1.  T.  R.4\),  414.  Bridgewater's cuse,  6  A/od.  10& 
Co.  Z47/.  144.  b.  Roe  vs.  Jvis.  ei  ah  4  T.  R.  605.  Gilb. 
Dev.  22.  Doe  vs.  Buckner,  6T.R.6\0.  TroU  vs.  Vernon, 
£  Vem.  708.  Hardacre  vs.  Nash,  5  T.  R.  716;  and  the 
act  of  1729,  cA.  24,  s.  10. 

Chase,  Ch.  J.  delivered  the  following  q>inio»,  which 
was  concurred  in  by^  the  other  judges.  I  am  of  opinion 
that  John  Walters,  under  the  will  of  his  father  R(^>ert 
Walters,  took  only  an  estate  for  life  in  the  lands  in  ques- 
tion. The  devise  to  John  is  general,  without  words  Jl 
limitation  or  perpetuity,  and  there  are  no  words  in  tlie 
will  connected  with  the  devise  to  Johi^  or  relating  to  the 
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«vi^ect  matter 'of  it,  denoting  an  intention  in  llie  tcatafor        1811. 
to  create  a  greater  estate  than  for  life.    The  introductory      *^         * 
clause,  although  it  raanifests  an  intention  in  the  testator 
to  dispone  of  the  whole  of  his  estate,  and  not  to  die  intes-* 
tate  as  to  anv  part,  is  not  so  connected  with  the  devise  in 
question  to  John^  as  to  enlarge  the  estate  for  life  into  aa 
estate  of  inheritance;  and  ihe  rule  of  law  is  too  firmly 
cstoblished  to  be  shaken,  that  a  general  devise,  without 
^brds  of  limitation  or  words  equipollent  or  tantamount^ 
will  not  pass  a  greater  estate  than  for  the  life  of  the  devi- 
see.    In  expounding  wills  the  intention  of  the  testator  is 
the  polar  star,  and  must  prevaiU  if  consistent  with  the 
tiiles  of  law,  and  that  intention  must  be  collected  from 
the  words  of  the  will,  which  are  applicable  to  the  devisa 
under  consideration.     The  intention  of  the  testator  infer- 
rable, or  to  be  conjectured  by  the  court  in  this  case,  from 
a  general  view  of  his  will  and  the  circumstances  of  his  fa- 
mily, cannot  be  effectuated,  becauie  it  stands  opposed  by 
the  rule  of  law  just  mentioned,  and  becaiise  there  are  no 
words  in  the  will,  connected  with  the  devise  under  discus- 
sion, indicating  an  intention  to  enlarge  the  estate  for  life. 
As  to  the  residuary  clause,  the  words  "all  the  remainder 
of  my  estate,"  are  full  and  comprehensive  enough  to  piiss 
the  whole  of  his  estate,  real  and  personal,  remaining,  to 
bis  son,  John  fVaUera,  if  the  generality  of  these  words 
lire  not  restricted  by  the  antecedent  words  in  such  manner 
as  to  confine  them  to  the  personal  estate.     In  deciding  on 
the  operation  and  effect  of  these  words,  the  court  must 
consider  the  whole  of  the  will,   for  the  purpose  of  ascer- 
taining the  intention  of  the  testator.    In  the  introductory 
clause  the  testator  manifests  an  intention  of  disposing  of 
his  whole  estate,  and  he  does  it  most  effectually  if  these 
'  words  are  taken  in  their  most  comprehefisive  sense.     He 
devises  both  real  and  personal  estate,  and  has  given  a 
great  many  legacies;  but  it  is  contended  that  these  worps, 
being  connected  with  the  preceding  words,  '^after  all  my 
just  debts,  legacies,  wife's  thirds,  and  funeral  charges,  are  . 

paid  and  discharged" [Wq  regret  that  the  remaining 

part  of  the  opinion  of  the  court  has  been  mislaid*  But 
the  result  of  it  was,  that  the  general  residuary  devise  to 
John  Walter 8^  when  taken  in  connexion  with  the  other 
parts  of  the  will,  was  to  be  confined  to  the  testator's  per- 
tonal  estate.  3 

^V2>OM£2rr  R£T£IIS£D^  AND  PROCEDEirDO  AWAEBED. 
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FlTZqVGH  Y8«  FtEtLEK. 

EftKOR  to  Calvert  County  Cmirt    On  the  7tb  of  May 
^*J;^(^      1807,  a  writ  of  attachment  on  warrant,  under  the  act  of 
\795y  ch.  56,  was  issued  by  the  defendant  in  error,  {the 
dirfiflrtoawrkorplaintift'below«)  against  the  goods  and  chattels,  lands  ami 
WM|»<  vu>^i  tenements!  of  the  plaintiff  in  error,  (the  defendant  below^ 
Jjj  '•^Jj^n^the  writ  was  returned  bj  the  sheriff,  « 'attached  as  per 
2iu!J*jSl*riS *^'^**''*^^'"     '°  *^*  schedule,  among  other  property  of  tbo 
5JLSi*io 'hi  'Ui  *J«f«D<l*nt  below,  included  therein  and  appraised^  was '^bis 
SbT*  muJlf*  *ili  *'f®  eatatf  in  all  tha  lands  got  by  his  wife,  supposed  to  be 
tSnbInt'"  JSl  450  acres,  at  18«  9d  per  acre,  £414  7  6.V    The  defend- 
p|a«»^Bt.^tmjn*  ^^^  ^^^  appearing,  judgment  of  condemnation  was  entered 
i^*!rkc!?fb!!n£  for  the  whole  of  the  property  included  in  the  schedule,  to- 
imttr  tJSkS-  wards  satisfying  the  plaintiff's  claim.    To  rev^fse  tbafc 
"*'  judgmefit  the  present  writ  of  error  ytm  brought 

The  cause  was  argued  before  Chase,  Ch.  J.  and  Bucha* 
NAN,  Nicholson,  aiid  Earle,  J.  by 

T.  Buchanan  ^ml  AAqgruder^  fo^  the  Plain^ff  in  error  (a)j 
and  by 

Taney,  for  the  Defendant  in  e:rrov» 

Chase,  Ch.  J.  delivered  the  opinipn  of  the  court  Tba 
court  are  of  opinion,  that  the  return  of  the  sheriff  to  tbo 
writ  of  attachment,  is  defective  in  not  describing  with  suf- 
ficient certainty  the  land  attached,  so  as  to  lay  a  legsl 
foundation  for  the  judgment  of  condemnation* 

JUDGMENT  aSVSftSBO. 

(a)  Tbey  referred  to  WUUamam  m.  ParkifUt  1  Uarr.  U  Mm, 

449. 


June.  D'Anjou  &  Ball  vs.  DsAGLa. 

i«mB  Rctioiif     Appeal  from  Ballimort  County  Court     This  was  an 

Uttnit  a  votiimon  •' 

SLTiitiffTdilwi^  *^''^**  ^^  ^*^®  ^**®  •S^^'^®^  ("^^  appellee,) 

uL**^ftW^'f"V**  *  common  carrier  of  goods  and  chattels  from  Baltimore 
rtWfkf  ir,r*l£p  10  Norfolk^  for  negligence,  &c.  The  general  issue  was 
SSTr/i^pIdl^t!  pleaded.  At  the  trial  the  piaint'^ffs,  (now  appellants,) 
f?  ^"pbmiii^^,  gave  in  evidence,  that  the  defendant,  on  the  20tV  of  April 
HiilkfrnhhJtde*  1903,  and  before  and  afterwards,  was  the  proprietor  and 

livered  on    buard  •.  ^  ■       w  .     , 

tbe  Bhtckot  ttf  the 

cabin  tw),  tu  order  t^t  it  durLc  W  nrriH  u  NrJ^  ud  d^rn  dehrered  to  the  plabrti^  hm 
u  uerct  «u  deliver. d  u>  fh<^  i»Uintiff««  »fi<i  tlirv  rrtniiied  certaiu  roeneyt  of  J  L  ia  Uieir  han«H,  Kri«4r 
IroOi  ibe  sale  of  but'i  r  cuLtiemd  lo  iheni,  lo  the  ■mount  of  tbe  price  of  the  biiUs  ol  h»udkc»rlhc^ 
M  and  t»i'  Mtufwcuon.  £vid«.ii«e  «r«t  g^ren  that  the  MCOtcry  fal  tU»  CUue  V«f  t«  be  let  the  «w« 
i  L— IteM,  ihM  .k«  If  UMi  ev«4d  be  Muyt^wd* 
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owner  of  a  packet  or  vesseU  which  he  employed  in  carrj-        1S1 1. 
ing  and  transporting  passengers  and  merchanilise  from  the  .  ,^'TVJ^^ 
port  of  Baltimore  to  the  port  of  Norfolk  in  Virginia^  and  ^     ^jf»^ 
^ence  back  to  Baltimore^  for  hire  and  reward.    That  the 
|iiain tiffs  had  directed  J,  and  R^  iSI  Lowry  of  Baltimore^ 
\o  barter  certain  chairs  of  the  plaintiffd  for  a  bale  of  Ma* 
^drass  handkerchiefs  of  the  value  of  S^OO,  and  to  ship  tbe 
same  for  their  account  and  risk,  on  board  the  said  packet, 
in  order  to  be  transported  to  Norfolk^  and  there  delivered 
to  (he  plaintiffs.     That  J.  &  R.  K  Lowt'y^  pursuant  to 
ther  instruction^  (^  the  plain tiflfs,  committed  the  bale  of 
handkerchiefs  to  one  Cannon^  their  clerk  and   asnistanti 
with  direction  to  put  them  on  board  the  packet  belonging 
to  the  defendant,  in  order  that  they  might  be  carried  to 
Norfolk^  and  there  delivered  to  the  plaintiff.     Tl%at  Am- 
ikon  went  On  board  the  packet  with  the  bale  of  handker*- 
chiefs,  and  not  finding  (he  captain  there,  he  delivered 
the  same  to  a  boy  named  Ptler  Ftorey^  who  was  tlieir  in 
the  employ  of  the  defendant,  and  whb  was  called  cabia- 
boy  of  the  vessel,  but  who  was  proved  to  hare  usually  re- 
ceived small  packages,  or  bundles  of  goods  or  merchandiz.e, 
sent  on  board  the  vessel  to  be  forwarded  to  Norfolk^ 
when  they  were  of  a  size  sufficient  to  be  stowed  away  in 
the  cabin,  and  requested  him  to  take  particular  care  of  the 
same,  and  that  th«y  belongied  to  (he  plaintiff,  to  Whom 
they  were  to  be  delivered  en  the  arrival  of  the  vessel  af 
Norfolk,     They  also  gave  in  evidence,  that  small  packages 
of  merchandize,  which  were  intended  to  be  sent  to  Norfoik 
in  the  vessel  of  the  defendant,  had  been  frequently  com- 
mitted to  tlie  care  of  Peter  Florey^  employed  as  aforesaid, 
in  the  presence  ahd  view  of  the  defebdknt,  and  that  he  ne- 
ver Countermanded  such  delivery,  or  in  any  way  complain- 
ed that  the  same  was  irregular.     That  the  bale  of  hand- 
kerchiefs never  was  delivered  to  the  plaintiffs.    The  de- 
fendant then  gave  in  evidence,  that  the  plaintiffs,  finding 
that  the  handkerchiefs  did  not  come  to  hand,  afterwards 
retained  certain  moneys  of  J.  and  jR.  K,  Lotort/^  then  ia 
their  hands,  arising  from  the  sale  of  a  quantity  of  butter, 
consigned  to  the  plaintiffs  by  J.  and  R.  K.  Lowry^  to  the 
amount  of  the  price  and  value  of  the  handkerchief,  and  as 
and  for  satisfaction  and  payment  thereof.    He  also  gave 
in  evidence,  that  the  recovery  in  this  cause  was  to  be  for  the 
use  of  J.  and  R.  £  Lowrj/j  and  that  they  had  ordered  the 
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1811.       suit  in  this  behair  to  be  instituted  and  conducted^     He 

then  prayed  the  CQort  to  direct  the  jury,  that  if  the  j«ry 

should,  from  the  evidence,  be  of  opinion  that  the  plaindifi 

applied  the  proceeds  of  the  butter,  consigned  to  them  bj 

X  and  R.  K,  Loxvry^  to  satisfy  and  pay  themselves  for  the 

handkerchiefs  which  were  not  delivered,  and  that  J*   nd 

S.  K.  Lotcry  have  assentetl  to  that  act,  then  that  the  plftin- 

tifls  upon  the  record  are  not  entitled  to  recover  in  this 

form  of  action.      This  opinion  and  direction  the   coert 

[NidwUoriy  Ch.  J.  and  HolUng$worth  and  Jones^  A.  J.J 

acconlingly  gave.  The  plaintiflfs  excepted;  and  the  verdict 

and  judgment  being  against  them  they  appealed   to  this 

court 

The  cause  was  argued  before  Polki  Buchanan^  and 
Earle,  J.  by 

ff  tm/er,  for  the  Appellants;  and  by 
Sleplien^  for  the  Appellee. 

JUDGMENT  REVERSSD,  AHD  PROCEDBKDO  AWARDED^ 


JuiTE.  BRAYnELD  VS.  BrATFIELD. 

will  "^WrttiS  Appeal  from  a  decree  of  the  Orphans  Court  of  Prede- 
J.*i^ri5l^yl'^*if '^'^'^  county.  The  nuncupative  will  of  Samtid  BrayJUldf 
Jlfdwd'^JSiinSJi  pronounced  by  him  in  the  pres^^jce  of  three  witneaaess  o& 
S^ll^*n««^J53i5S  the  22d  of  April  180r,  two  days  before  his  death,  he  beii« 
^A  nnncopa-  theo  in  his  last  sickness,  at  his  own  house,  and  aAer« 
ShT  t»»r«^*  **»'>' wards  on  the  28th  of  April  1807,  reduced  to  wrttiag,' 
whom    vat  uie  and   sl^ned  by    the    three    witnesses    in    the    toresenct 

witVurotMof'he    p    ,  .,  «.tj.  .  .* 

ieff«t«^,       but  of  two    witnes«4cs,  was  offered   for    probate   m  the  or- 

whieh  If trtrter  Imtl  ^  *.    ,  .  JT    .  ... 

wietrtcdHiihUinphans  couit.    One  of  the  witnesses  of  the  will  was  the 

tere»t,  8te  to  cer-  ' 

****" 'ut^''  Jf**ihc  ^*^*^  ^ ^^^  ^^  ^^^  legatees,  but  which  legatee,  by  a  release 
?bJShth"eiea'i^"*y  exccuted  on  the  28th  of  April  1807,  releafiied  to  John 
5*u»r,i.kS^u  Brayfield^  (the  appellee,)  and  his  sister  JUiliey,  a  brother 
JSii'^Ht.J?  «.S^nd  sister  of  the  wirole  blood  of  the  deceased,  all  his  right, 
i5jiiJ*JiJJi!d***  claim  and  interest,  under  the  will.     The  other  property  of 
the  deceased,  amounting  by  an  inventory  thereof,  to  S32S6 
48,  he  bequeathed  to  his  wife  and  her  two  children,  S  and 
•7.  Pancoast^  then  living  with  the  deceased,  and  to  whom 
be  was  guardian.    Citations  issued  for  the  persons  related 
to  the  deceased,  none  of  whom  but  Jane  Broyfitld^  (the  ap- 
pellant,) the  widow  of  the  deceased,  were  aaminoned«  She 
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appetred,  w^i  not  objecting,  the  probate  of  the  wilt  wat  or*  1 81 1. 
dered  bjr  the  court  to  be  take  a  and  recordedi  and  piHibate 
tvie  accord  iogi J  taken  before  the  orphans  court  on  Ao 
91h  of  lone  I80f  ,  of  the  thrte  witnettes  of  the  niincupa*- 
five  will  of  S.  BrayJkU^  to  redttced  to  writing,  and 
-oagned  bj  thaois  and  letlera  of  adminiatnation,  with  a  co« 
py  of  the  said  will  anneied,  ware  granted  to  Jane  Bray-- 
fiM.  On  the  petition  of  John  BrpyfidiU  the  brothcMr  of 
the  deceased,  the  court  proceeded  to  rehear  the  caae>  and 
caused  sundry  depositions  of  witnesses  to  be  taken.  After 
which,  they  decreed  that  the  will,  purporting  to  be  the 
nuncupative  will  of  Samud  BrmfiM^  ought  not  to  preraily 
nnd  that  the  letters  of  administration  he  revtdoed.  Front 
that  decree  Jam  Bfoiyfidi  appealed  to  tiiis  court. 

The  cause  was  argued  before  PolK|  BvcHAirAiry  EabuBi 
and  JoHNsoHi  J. 

Shaaff  and  Tamy^  fer  the  Appellant,  contended*  that 
ihe  release  by  Davisy  was  a  good  release,  although  it 
was  not  accepted  by  the  releasees.  They  cited  Shaffkr 
vs.  Corbdiy  S  Barr.  f  AfiHen.  513;  and  PeakeU  Evid. 
159. 

Brooke^  for  the  Appellee,  referred  to  fho  act  of  1796, 
th.  101,  «ufr  d^.  8,  s.  13,  and  oonteoded  that  the  will 
must  be  proved  by  three  d'lsinterested  witnesses.  That 
the  release  by  Dovtt  was  not  accepted,  and  that  it  hid 
not  been  given  to  all  of  the  representatives  of  the  decfased» 
and  of  course  it  bad  no  operation. 

Thb  Court  reversed  the  decree  of  the  orphans  court, 
and  decreed  that  the  nuncupative  will  of  Samuel  Bray* 
fidd^  stated  in  thelrecord,  be  confirmed,  and  that  it  bje 
admitted  to  probate  by  the  orphans  court,  and  that  the 
letters  of  administration,  granted  to  Jane  Brayfield^  be 
also  ratified  and  confirmed. 

DBCKKX  REVK&SXD. 
VOL.  IIK  37 
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JIIO  '  CASEfe  IN  T^E  COURT  Of  APPfeAtS 

Kaen's  Lessee  vs.  IIvokbs. 


Af PEAL  from  WaiMngion  CovDtj  Court.    Tliift  wis  nl 
ftctioD  of  fjectmeot  to  recover  a  tract  of  hiDd   called  Wid- 
HngU  Mttakei    The  defendant,  (now  appellee^}  took  0e« 
a  twa  B  «uraf  fence  on  warrant,  and  nldts  were  made. 

cd  the  Mme  Isbo  " 

«»<>«»  ^tSriJIJ  *•  '^'*®  plaintiff  at  the  trial  pi-odhted  in  evidence  a  grant 
S^«j;j^^^^for  the  tract  of  land  called  HaUing^h  Mistake,  dated  the 
dtn"Sr^;  ^^  ®*  ^^  March  \756,  to  JlU^tandet  M^tuthmii  for  25 J  acres 
^^a^S^^  of  land,  which  grant  recites  a  common  warrant  granted  6tt 
^JJ^cSoSSr'dthe  5th  of  March  1755,  to  the  ftaid  At'CW/om,  for  25f 
i!^i7M.utdul^  acres  of  land,  and  a  certificate  of  survey  made  the  8tb  of 
S^MSrFeimui'!?  March  1755.  He  also  offered  evidence,  from  the  records 
u^itm  ^  fl^  of  the  land  office,  that  the  warrant  issued  on  the  3d  of  Fe- 
^i^  In  •■*««.  bruary  1755,  that  the  survey  was  made  on  the  8th  of  March 
kcoofiit   by  ibe  1755,  and  was  examined  and  passed  on  the  10th  of  Decern- 

leiwe  of  K^Beld^  x  .  «      • 

^twd  v^  '*"*  *^^  \755,  and  that  the  gi-ant  issiued  thereon  on  the  8th  of 
Sit  to^£tu%  March  1755.  He  also  offered  in  evidence  a  deed  from 
EjlSlu  CO  B?*"  M'CtMom  to  the  lessor  of  the  plaintiff,  for  said  land,  dated 
the  22d  of  March  1802.  He  also  proved,  that  in  March 
1754,  M^Cuttom  lived  on  the  land,  and  always  claimed  it 
The  defendant  then  ofibred  In  evidence  a  grant  to  Jama 
Wailing  for  TeagueU  Litppointment^  dated  the  8th  of 
March  1755,  for  SO  acres  of  land,  reciting  a  warrant  dcted 
by  renewment  the  29th  of  October  1754,  and  a  certific^e 
thereunder  returned  the  Bth  of  March  1755,  and  which 
was  examined  and  passed  on  the  SOth  of  June  1756.  He 
also  offered  in  evidence  a  deed  from  ^Falling  to  John  M^ 
son  for  the  last  mentioned  land,  dated  the  £9th  of  October 
1765.  He  also  proved,  that  30  years  ago  one  Kearsly  lived 
upon  the  said  land,  and  afterwards  one  Stiffk/y  both  of 
whom  claimed  under  the  defendant;  that  afterwards  one 
Ffb^  lived  on  it,  and  claimed  under  M^ChUlom^  who  sold 
his  right  to  one  Mytrs,  and  after  Myers  left  it,  M^CSdhm 
sold  die  same  to  the  plaintiff's  lessor  by  the  deed  before 
mentioned.  He  also  proved,  tliat  on  the  28th  of  April 
1791jr  a  warrant  of  forcible  detainer  was  issued  against  M^' 
ertt  and  when  the  jury  met  the  dispute  was  agreed^  and 
Myers  became  the  tenant  of  the  defendant,,  and  that  fVoif 
was  present  at  the  time,  and  that  the  defendant  has  ever 
Since  remained  in  possession.  The  plaintiff  then  prayed 
the  court  to  direct  the  jury,  that  if  they  were  of  opinion 
from  the  evidence,  that  the  certificates  of  surveys  for  WiJ- 


Digitized  by 


Google 


OF  MARYLAND.  jtli 

Tinf^t  Mi$tqke  ancj  ^eague^s  Disappoinimmt^  bear  date  on  1 8 1 1. 
the  game  daj,  bat  t}jf»t  the  grant  for  H0%nf9  Mistake  ac- 
tually iflsued  before  th^  grant  for  Teagut^u  DisappoM* 
tnenti  that  then  the  pl;fintiff  was  entitled  to  recover* 
Which  direction  the  court,  [^Clagelt  and  Shriver  A.  r\rer 
(ttaed  to  give.     The  plaintiff- eicepted. 

2,  The  defendant  then  prayed  the  court  to  direct  the 
jurj,  that  under  the  evidence  offered,  the  plaintiff  was  not 
entitled  to  recover.  This  direction  th^  court  gave  to  the 
jurj.  The  plaintiff  excepted^  and  the  verdict  and  judg- 
ment being  against  him,  he  appealed  to  this  court 

The  cause  was  argued  before  Polki  NioHOLso^f,  ^nd 
Barlv,  J.  by 

7^f  Buchanan^  for  the  Appellant;  and  by 
Brocket  for  the  Appellee. 

JUDGMENT  AFFlBM]>:o. 


P^ER  ys,  ScHUftY's  Lessee.  Juxe." 

Error  tp  Frederick  County  Court  Ejectment  to  re-  ^I^^J^vi^t, 
cover  a  leasehold  interest  in  a  tract  of  land  called  Loei  flwrfjj^f  ^,J^^ 
Fovind.    Defence'  was  taken  on  warrant,  and  plots  ^^rtj^^^^^^J^ 

muflp  anaaaf    rent     of 


&llee«)  reail 
in  evidence  a  grant  to  Jifieph  BeaU  for  the  i 


1.   At  iht  trial  the   plaintiff,    (now  appellee,)  read  iJ Jjjf 8j»  JJJ*; 

the  tract  called  S  i^JSiSi^S^I 


Lost  and  Ibund^  containing^  85  acres,  dated  the  $3d  of  MhlL^"^*!^, 
April  ir48,  and  also  a  grant  to  said  BeiaU  for  a  tract  called  ^r  '^okn^ 
Cfutice  Improved^  containing  649  ac'res^  dat^d  the  8th  of  irno,^  ^^^v^ 
November  175^  and  also  a  lease  from  the  patentee  for  Si7t£'"rMida^ 
part  of  said  lands  to  John  Beallf  dated  the  £8d  jfone  1765,  eiaine!^rMtrrt 
and  a  lease  from  John  Beau  to  Jacob  ffannan,  dated  thetopoj  thermuor 
1st  day  of  April  1775.     The  last  lease  waf  as  follows: ««.««.  wMTITSir 

''  ^  -  2  1.  '   .'       vcnamto  pay' the 

** Frederick  county,  in  Maryland^  to  wit  This  indenture,  JSf'Jf /f^^ 
made  tKc  eleventh  day  of  April  in  the  year  of  our  Lord  SSeridTi  ^rm 
aeveti^n  hundred  and  seventy-five,  between  «/o/m  "^^^flAuuTlviTtilSi 
of  the  one  part,  and  Jacob  Harmon^  millwright,  of  thci*'^^f^"«* 

setsioii'o^  20tEor 
FelMiiary  ITt*,  etaiminr  under  tke  letMr  of  flie  ptatntifR  and  3^0/  bnnr  nniiaid  to  J  B,  he 
tfcm  eucerrd  fccaiifier  the  kase  oflhe  Jltb  of  April  :77l,  and  powession  vasrjnren  up  to  Irioi  by  J  R. 
On  file  tltb  of  April  1791.  J  B  ieased  lo  the  defendant,  who  entered  on  the  prennset.  improved  (He  laraete 
and  paid  taxes,  tee  ever  tinet .  Htid^  that  it  %vas  optionaJ  in  J  H  Co  pay  tke  ttipuhrted  rent  aeeonhar 
«o  the  lea«f,or  to  vacate  the  prettai«rt  Th**  inteivkt  vkich  i  H  luid  in  the  lease  cvtild  not  be  Tacatr^ 
or  trnmtW-nNl  to  J  B,  by  the  taefs  stated  His  tntereti  in  iliv  laiid  beinp?  lor  a  term  cxceedtnr  aeveo 
yeaT%  eould  not  be  transferred  1>y  him  othervrise  than  in  the  «» ay  prv»vrib«d  by  the  act  of  17p6,  hh  14« 
and  uo  acu  in  pai*  were  eoropeteut  to  that  purpose  His  liabiihy  to  pay  the  rest  would  Coutinve 
iMttil  tome  act  was  done  by  him  legally  dperative  to  Tacate  the  premises 

Where  the  feets  stated  were  not,  fn^the  opinion  of  the  eourt,  a  raeation  of  the  pr«mkes,thc  pow«r 
e^«th*^  court  is  ni^t  to  be  transferred  }o  the  Jury  to  make  %  kfftl  dcdodioii  ttvm  Qie  rvadeiMn:,  «oa^;a« 
r3r  to  Um  opinittu  cxprtMed  by  Uie  coun  «&  time  flMtt 
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1811.  fiW  imrt,  boA  raiNtoBtt  ef  the  ceunty  mi  province  j 
^<^^"^  said,  witnessed,  th«t  tlie  stM  JaAn  BwH  aod  A£«6  i&r- 
VMOit  for  and  io  censiderftlioA  of  the  rent,  lenrkeft  and 
corenants,  hereiii  after  nentioiied,  coDtained,  and  to  be 
performed  4Mi  Ike  fiart  and  behalf  of  the  aaid  John  BttR 
and  Jacob  Harmon^  their  executors  adminietratorft  nad 
as^ilpSt  he  the  eaid  John  Statty  far  hiniaeil,.  his  heira,  ese- 
tutora  and  adminiairatora,  hath  deiniaedt  kaaed  and  to  &rm 
let,  and  by  these  presents  doth  demise,  lease  and  to  €um 
let,  unto  the  aasd  Jiieob  HmmMn^  his  executor?,  admnm- 
trators  aifed  aasigns,  aH  (hat  tract  or  part  of  a  tract  of  land 
^tuate,  lying  and  being  in  the  county  and  province  afeve- 
aaid,  upon  great  BmntlVu  creek,  which  was  dewised  to 
him  the  said  John  BoaU  by  a  certain  JoMtph  BealL,  for  a 
term  that  is  yet  unexpired,  containing  one  hondred  ncres 
of  land  more  or  less,  contained  within  the  metes  and 
bounds  expressed  in  a  deed  of  lease  from  Joneph  BeaU  to 
the  said  JohnBeaU^  which  aaid  lease  is  enrolled  aoMmgrt 
the  land  records  of  Frederick  county,  reference  thereanto 
being  had  will  more  fully  and  at  large  appear,  together 
with  all  and  singular  the  dwelling-houses,  oat  houses,  pia- 
tured  enclosures,  easements,  and  appurtenances  whatever^ 
hereby  leased,  transferred  «nd  conveyed,  by  tfiese  |iee- 
aents,  for  and  during  the  term  of  sixty  years  from  Aaguat 
next,  commencing  from  the  ^th  day  of  March  last  past; 
yielding  and  paying  for  the  same,  during  the  said  term 
hereby  demised,  unto  the  said  JoJm  BeaU^  his  execntor!^ 
administrators  and  assigns,  yearly  and  every  year,  com- 
nencing  from  the  (aforesaid  twenty-fourth  day  of  liaidi 
last  past,  the  annual  rent  following,  to  wit,  the  anm  af 
one  hundred  pounds  commoii  currency  for  every  year  an« 
til  twenty-fourth  day  of  March,  which  will  be  in  the  year 
of  our  Lord  seventeen  hundred  and  seventy-nine,  and  the 
sum  of  fifty  pounds  common  currency  for  one  year's  ttiki 
commencing  the  twenty-Cuurth  day  of  March  seventa^ 
hundred  and  eighty,  and  ffom  thence  and  thejBcefbrth, 
nntil  the  expiration  and  completion  of  the  term  here- 
by demised,  the  yearly  rent  of  one  pepper  com,  if  the 
same  should  be  demanded;  and  if  it  shall  happen  that  the 
rent  before  reserved  in  this  indenture  of  le^se,  or  any 
part  thereof,  should  remain  unpaid  at  any  time  seven 
days  after  the  twenty-fourth  day  of  Marcli,  which  k 
the  day  the  anuu^  rent  is  heceby  resef¥«d,  payable  en  the 
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,  h^ng  lai^AiII J  demanded,  that  then  and  from  thence*  181  !• 
ftrlh  it  shall  and  may  be  lawful  to  and  for  the  said  John 
J^ealif  hi»  executors,  administrators  and  assigns,  into  the 
said  demised  preivises  to  re- enter,  and  the  sane  demised 
pi*emises,  and  every  part  thereoft  to  have  again,  hold,  pos« 
aess  and  enjoy,  as  in  his  and  their  former  and  ]>roper  es- 
tate, right,  title  Mid  interest,  and  the  said  Jacob  Hoftnan^ 
}iis  executors,  administrators  and  ass^ns,  thereout  and 
therefrom  to  expel  and  put  out;  and  the  said  John  B^M 
hereby  covenants  for  himself,  his  heirs,  executors,  adminis- 
trators, that  he  has  good  right  to  lease  the  said  land  for 
the  term  hereby  demised;  and  the  said  Jacob  Harmdn  also 
covenants  for  himself,  his  heirs,  executors,  administrators 
and  assigns,  that  he  will  pay  the  rent  reserved  at  tlie  sti- 
pulated time,  or  vacate  tha  premises.  In  witness  whereof 
llie  parties  have  hereunto  interchangeably  their  bands,  and 
affixed  their  seals,  the  date  above  written.  And  farther 
more,  the  said  Jacob  Harmon  engages  for  himself,  his 
heirs,  executors  and  administrators,  to  pay  unto  Joseph 
JkoQ^  his  heirs,  executors,  administrators  or  assigns, 
the  sum  of  five  pounds  currency  yearly  a»d  eveiy  year, 
from  the  above  date,  during  the  term  of  the  above  leasei 
toeing  the  original  annual  rent* 

Sealed  ]|nd  delivered  in  the     r 

presence  of  Jlrch4,  Boyd,     \     ^^^^  Hapman,  (seaL) 

Than,  Rke.''  L     ^^^'^  ^^^^  («eal. 

The  lease  was  duly  acknowledged  and  recorded,  and 
was  troJy  located  as  the  claim  and  pretensions  of  the  plain* 
liff.  He  afeo  gave  in  evidefice  the  admissions  of  the  de- 
fendant's counsel,  that  the  said  granted  and  leased  lands 
are  truly  located  on  the  plots  as  locatwl  by  the  plaintifi*. 
He  further  read  in  evidenpe  letters  of  administration  grant* 
ed  on  the  estate  pf  said  Ifarnum,  (then  dead)  to  the  lessor 
of  the  plaintiff,  dated  the  IHh  pf  March  1796.  The  de- 
fendant then  offered  evidence  to  prove  that  Jacob  Harman^ 
lessee  of  JoAn  Btdl,  enter^  on  the  Leased  land  soon  after 
his  lease  in  1775,  and  ojntiijued  on  the  premises  until 
1780,  and  then  left  the  premises,  weqt  to  jJUegany,  re- 
turned to  Ihiderick  county,  and  lived  off  the  premises, 
then  went  to  Virginia^  and  died  there,  not  having  legally 
assigned  his  interest  therein,  And  that  a  certain  Ram^ 
sotMrwasin  possession  of  the  leased  premises,  by  what 
HtJe  Aot  jgM)wji«  on  the  36th  February  lYnj,  but  ciaimin; 
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1 8t  1 .       the  possession  under  the  lessor  nf  the  plaintiff;  and  ihat  JK^BO 
^'^^^^'**^      of  the  rent  being  unpaid  to  John  Beally  he  on  the  even- 
ing of  that  day  entered  on  the  premises,  demanded   pay- 
ment of  his  rent  in  arrear,  of  Ramuower^  no  other  person 
being  in  possession,  and  tlie  same  not  being  paid,  he   tooir 
possession  of  the  premises  as  his  own,  under  the  lease  of  (be 
3  Ith  April  1775.     That  no  ^e^and  of  the  rent,  or  anj  en- 
iry  was  made  by  the  said  John  Beally  or  by  his  authori(r, 
before  the  said  26th  day  of  February  1785.     That  the  said 
possession  was  given  up  to  BtaU  by  Fafnsower,    Thf 
plaiintiflf  then  offered  evidence  to  prove,  that  Jacob  Harmon 
was  in  possession  of  the  said  lease,  claiming  under  the 
said  lease.    That  Bet^jamin  NiehoU  went  on  the  land  a- 
foresaid  after  Harmon  left  it,  claiming,  8{  he  said,  posees- 
sion  under  ^arman^  and  that  when  Nichols  left  the  land, 
Mam  JRamsoteer  went  on   it,  and  staid  there  until  Johm 
BtaU  took  it,  and  that  after  the  said  Beall  left  \t^John  Pt- 
ttr^  deceased,  took  possession  and  retained  it  until  his 
death.     The  defendant  tWn  read  in  evidence  a  lease  exe- 
cuted by  John  Beall  to  a  certain  John  Peier,  for  the  s:iroe 
lanrl,  formerly  leased  to  Harmon^  dated  the  13th  of  April 
1791 ;  and  further  gave  in  evidence,  that  the  said  John  Pe* 
ier^  in  virtue  of  said  lease,  entered  on  and  was  possessed  of 
the  premises  from  the  date  of  his  lease  to  the  timeof  brin^g 
f)f  this  action,  without  cl^im,  let  or  molestation,  and  built 
and  made  considerable  improvements  on  the  said  demised 
prembes;  and  further,  that  the  assessment  and  taxes  on  the 
land  in  question  were  paid,  for  1780,  by  Bepjamin  Nieh* 
W^,  for  1781,  by  the  same  person,  and  (br  1782,  1783  and 
1784,  by  the  lessor  of  the  plaintiff.     But,  from  th^  entry 
made  by  John  BeaUon  the  26tl)  of  February  1785,  the  said 
John  Beall,  and  since  his  demise  to  Peter,   the  said  Peier^ 
hath  paid  all  taxes  and  county  charges  arising  due  on  said 
premises;  and  further,  that  John  Peter  the  defendant,  is 
son  and  devisee  of  John  Peier^  assignee  of  John  BtaU* 
The  defendant  then  prayed  the  opinion  of  the  court,  and 
their  direction  to  the  jury,  that  if  they  find  thut  Harmafi^ 
the  lessee  of  the  premises,  left  the  same  in  or  before  the 
year  1780,  leaving  the  sum  of  i^S80  rent  due  and  inarrf^ir, 
and  removed  out  of  the  state,  not  having  legally  assigned  or 
transferred  his  interest,  and  died  out  of  the  state,  and  that 
John  jPea// afterwards,  in  1785,  entered  on  the  premises, 
^|)4  deipanded  pf  a  pertain  liamiawtrjX^ing  thereon,|tl^e 
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Jteuts  due,  and  none  was  paid  tohim,  and  that  he  then  took  18ll« 
possession  of  the  same,  and  afterwarda  leased  them  to 
John  Peter f  who  entered  thereon^  and  made  valuable  im- 
prorements  thereon,  and  that  no  claiiti  or  demand  of  the 
prehiises  was  made  bj  Harman  until  after  his  death,  the 
same  was  demanded  bj  his  representative,  the  lessor  of  the 
plaintiff-— that  such  acts  of  Harman^  nonpayment  of  rent, 
removal  out  of  the  state^  and  non-assignment  of  the  lease 
and  entry  of  BeaH,  amount  to  an  abandonment  and  vaca- 
tion of  tiie  lease  by  Harnn^n,  and  the  plaintiff  is  not  enti* 
tied  to  recover.  Which  opinion  and  direction  the  courts 
[^Buchanarif  Ch.  J.  and  ClageU  A.  J.]  refused  to  give* 
The  defendant  excepted. 

2.  The  defendant  further  prayed  the  opinion  of  the 
court,  and  their  direction  to  the  jury,  that  if  the*  jury  find 
the  facts  stated  on  the  part  of  the  defendant  to  be  true, 
that  then  they  are  evidence  to  them  of  an  abandonment  and 
vacation  of  the  lease  by  Harman^  according  to  the  stjpv- 
lation  of  his  covenant  But  the  court  refused  to  give  the 
direction.  The  defendant  excepted;  and  the  Terdict  and 
judgment  being  for  the  plaintiff,  the  defendant  brought  the 
present  writ  of  error* 

The  cause  was  argued  before  Chass,  Ch.  J.  and  Polk, 
Nicholson,  Earle,  and  Johnsox.  J^ 

Key^  for  the  Plaintiff  in  error,  referred  to  Co.  Lil/.  SSI, 
h.  S38.  20  Viru  w^6.  tit  Surrender,  139,  137;  and  Jmck- 
son  V9.  Demareil,  9,  Caine^s  Rep.  382. 

Shaaff,  Taney  and  WnrfieW,  for  the  Defendant  in 
error,  referred  to  3  Coin.  Dig.  tit  Conditionj  (A.  6.)  86. 
Co.  Litt.  Q04,  211,  337.  b.  6  Com.  Dig.  tit.  Surrender , 
(F.)  315.  Rob.  on  Frauds,  247,  250,  253,  254,  260. 
Jkfackubin  vs.  Whetcrofl^  4  Harr.  4^  M^Hen.  135;  and  Eld- 
ridge  vz*  Knotty  Louj).  216. 

Chase,  Ch.  J.  delivered  the  opinion  of  the  court.  The 
court  are  of  opinion,  that  it  was  optional  in  Harman  to 
pay  the  stipulated  rent,  according  to  the  lease,  or  to  va- 
cate the  premises. 

The  interest  which  Harman  had  in  the  lease  could  not  be 
vacated  or  transferred  to  John  BeaU  by  the  facts  stated 
in  the  bill  of  exceptions,  and  offered  to  be  proved  by  the 
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181 1  •  derehdtnt.  His  raterest  in  the  land  being  for  a  term  ct* 
ceecliog  seven  jears,  coilld  not  be  transferred  bj  Mm 
otherwise  than  in  the  way  prescribed  by  the  act  of  1766, 
cA.  14,  and  no  acts  tn  pais  were  competent  to  that  pur* 
pose  His  liabflitj  to  paj  the  rent  would  continue  until 
ooroe  act  was  done  by  him  legally  operative  to  vacate  the 
premises. 

As  the  facts  stated  were  not,  in  the  opinion  of  the  covrt; 
a  vacation  ot  the  premises,  the  court  did  right  in  not  trans- 
ferring their  power  to  the  jury  to  make  a  legal  dedocti- 
on  from  the  evidence,  contrary  to  the  opinion  expressed 
by  the  court  on  the  same  facts. 

This  court  concur  in  opinion  with  the  court  below  oa 
both  of  the  bills  of  ezceptkMis. 

JUDGMEKT   AVPIBMBIK 


Junk.  Noland  vs.  Rikggold. 


i^Jiei'to^'SJbJ  Appb\l  from  WaMhmgUm  County  Court*  This  was  an 
Jj»  •  JSil  '^^•^'action  of  assumpriij  brought  by  the  endorsee  (now  appe^ 
JJJjJjJJnJKJ!  lant,)  against  the  maker,  (now  appelkef)  on  the  followtng 
lv*^i*'*ir*^  promissory  note: 


•r  wo^r*^  **8«500.  BaUimore,  10th  July,  1801. 

!^'-d*!!rthl  ml^     Sixty  days  after  date  T  promise  to  pay  to  Simon  WUmeff 

TldilrdT^^Jl^No.  £8Cheapside,  BaUimort^  tweoty-five  hundred  del* 

MffiiimT^imt  lars,  for  value  received. 

jl^yt^wKB^or  Samk  BmgfgoU.'* 

The  'wonh  •r  trl     Thus  endorsed,  *^S.  TFUmer.^^ 

•r  io  imporuinee     The  decUrstion  contained,  besides  a  count  upon  the 

}b  a  salt  bnrticliC  '  ■ 

^TW Jir?tor  the  ^^^^^  counts  for  money  lent  and  advanced,  for  money  had 

K  oiSr?/u«!5  *"^  received,  and  for  money  laid  out  and  expended.  The 

J?SV«^««5waiS  8®"®"^'  ^**"^  ^*'  pleadedi  and  at  the  trial  sundry  bills  ef 

2S?.r^iIthi**fc^^^P*'^^' ^^'^^  taken  on  the  part  of  the  defendant,  to 

Jiir^'^iloS"^  the  opinions  of  the  court,  and  a  verdict  given  in  favovr 

ijoij,  whitii  are  ^f  ^^^  plaintiff.    The  defendant  moved  the  court  in  arvest 

of  judgment,  and  among  other  reasons  assigned,  one  was 

because  it  did  not  appear  that  the  note,  set  forth  in  the 

declaration,  was  a  negotiable  note,  and  that  therefore  the 

plaintiff  was  not  entitled  to  support  an  action  thereon  in 

his  own  name.    The  county  court  at  rested  tte  judgment 

and  the  plaintiff  appealed  ta  thb  court* 
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The  cause  was  argvAd  before  Caiae^  Qh  J.  mA  7^vk^       f  8IK 
Nmholsom,  EajilBv  anil  Johnson,  J.  v>»^\rs^ 

VoHhiiI 

fr.  Dorsey  and  Taney^  for  the  AppeHant,  contemled,  »«»i««'* 
1.  That  (he  iiate  was  a  negotiable  note  under  the  statute 
of  3  and  4  Ame^  ch,  9,  and  that  fVilmer  had  a  right  to  cn« 
dorse  it  so  as  to  enable  the  holder  to  bring  the  suit  thereon 
Jn  his  own  name.  They  referred  to  that  statute,  and  to 
Smlih  V8.  Kendall^  1  Esp,  Rep.  231.  BurcJiell  vs.  Sh- 
coc.k^  2  LiL  Raijm,  1545  Moore  vtt.  Page^  Ca,  temp. 
Tafb.  288.  Kyd  on  BUU^  63,  64.  Brown  vs.  Harradm^ 
4  T.  R.  148;  and  Cliilty  on  BUls,  165.  2.  That  there 
being  several  counts  in  the  declaration,  besides  that  oa 
the  note,  all  defects  are  cured  by  the  act  of  1809,  clu  153, 
*fur  the  amendment  of  judicial  proceedings. 

T.  Buchanan^  for  the  AppeHee,  cited  Smith  m.  Xm* 
didf.e  T.  7?."  123.  Bvam^s  Ess.  139,  126.  Downing 
vs.  Backenstoes^  3  Caine*s  Rep.  isr.  Lex.  Met.  4U 
Dawkes  vs.  De  Ijorane^  3  Wlls.  211.  HUl  vs.  Lewis^ 
Salk.  132,  133.  Gerard  vs.  La  Coste,  1  DaV.  Rip.  194. 
Cftitty  on  Bills^  59,60,  90,  91.  Jossdyn  vs.  Jimes^  $ 
Mass.  Rep.  275;  and  Bfwriert  vs.  NairaCn  2  IkUL  Btp. 
249. 

Chase,  Ch.  J.  delivered  the  opinion  of  the  court.  The 
court  are  of  opinion,  that  to  e&able  the  assignee  to  main* 
taiu  a  suit  in  his  own  name,  on  a  promissory  note  against 
the  maker  of  the  note,  it  is  essential  tlmt  the  words  ^^or 
order y'^*  or  ^^bearer^"  or  words  equivalent,  should  be  insert- 
•ed  m  the  note. 

Prior  to  the  statute  of  3  4'  ^  --^N  c^'  9?  ^^  ^^i^  could 
be  maintaiQed  on  a  promissory  note,  as  such^  by  the  payee 
against  ^  maker.  In  assun^sit  to  recover  money  doe 
on  a  promissory  note,  the  plaintiff  must  have  set  forth  the 
consideration  for  which  it  was  given;  and  the  plaintiff,  al- 
though he  could  give  the  note  in  evidence,  could  not  enti- 
tle himself  to  a  recovery  without  proving  the  consideration 
60  which  it  was  given.  Lord  Holi  resisted  frequent  at- 
tempts, which  were  raafle,  to  declare  on  the  note  as  such, 
and  to  make  it  evidence  without  proving  tlie  consideration, 
«od  hb  persevering  in  that  opinion  is  supposed  to  be  the 
cause  of  enacting  the  statute  of  3  4*  4  ^nn,  ch.  9. 
VOL.  III.  28 
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1811.  *  That  itfttttte  cooiaias  two  proyi«ioQ»^The  first  cwpiv 
ere  the  payee  to  sue  on  the  note,  and  makes  it  sufficieDt 
evidence  to  support  his  action  without  proving  the  consi- 
deration. The  words  of  the  statute  are,  **the  money  men- 
tioned in  such  Dote  shall  be  construed  to  be  by  virtue  there- 
Iff  due  and  payable  to  the  person  to  whotii  the  same  is 
made  payable."  l1ie  second  provision  empowers  the  as- 
signee to  sue  in  his  own  name  if  the  note  is  made  payable 
to  A  B«  or  order,  or  bearer.  l*he  inseitiun  of  those  words 
makes  the  note  transferrable,  by  giving  authority  to  the 
payee  to  assign  it.  A  note  of  hand  being  a  chose  in  ac- 
tion^  is  assignable  only  Under  the  statute,  and  no  notes 
are  within  the  statute  for  the  purpose  of  assignment,  bat 
SDch  as  are  made  payable  to  A  B,  or  order,  or  bearer. 

Tlie  words  or  order^  or  bearer^  arc  of  no  import  or  sig* 
Hi&eation  as  to  a  suit  brought  by  the  payee,  because  as  to 
him,  tlie  only  thing  essential  was  the  enabling  him  to  soe 
on  the  note,  and  to  make  it  evidence  without  further  proof. 

All  the  cases  which  have  been  citcfl  are  suits  by  the 
payee,  or  the  administratoi'  or  executor  of  the  payee,  against 
the  maker,  in  which  the  courts  deciiied  the  notes  were 
within  the  statute— "because  as  to  him  it  was  of  no  conse- 
quence whether  the  note  was  assignable  or  not.  The  case 
of  Burchell  vs,  Siocock^  2  LcL  JRaym.  1545,  was  a  suit  by 
the  administrator  of  tlie  payee  against  the  maker,  and  tbe 
court  decided  the  note  was  within  the  state,  altbou^  not 
made  payable  to  order,  or  t^earer,  and  veiy  rightly,  for 
the  reasons  the  court  have  suggested.  The  court  know  of 
BO  case  in  which  it  has  been  determined  that  an  assignee 
ean  maintain  a  suit  in  his  own  name  against  the  maker,  en 
a  note  in  which  those  words  are  not  inserted. 

The  court  are  of  opinion,  that  the  act  of  assembly  of 
November  1809,  cL  153,  does  not  take  in  this  case. 

JVDGUJSST  AffFiaMKJ). 


June.  Lodge  vs.  Books. 

^Sl!^"m4,  Appeal  from  Montgomery  County  Court,  from  a  judg- 
I?Si*'»awi,  ^  "*^^  ®^  nonsuit  in  an  action  of  oMsumpiU  for  money  had 

JI,tottay  pro«cei*- 

ingt  on  ft  jadnient  recnwred  n^iiat  J  by  B.  whieh  bond  wm  Akw4  m4k  «ea1ed  liy  L,  tet  In*  mu* 
ivM  anertr«r««  enMtfd.and  Uie  name  of  H  subititmed  in  tu  plaee:  On  t^  dhsolniimi  of  ihe  inj«ne« 
turn,  a  warrant  from  a  jattice  of  Uie  peace  was  ohfaimnf  on  the  bnad  by  B  air»i««t  L,  and  the  insnra 
cxpremng  hw  ofnuion  that  L  was  boand  to  pay  D*»  claim  un  th«  bond,  L  paid  the  money,  and  aftw 
wards  bromt  an  aetton  of  tuntmpfU  for  money  liail  and  nfceiried,  aic»>H*t  B,  to  reeorer  it  back* 
^eUL  ttuit  if  L  did  «t|m  and  teal  Uie  bund,  biit  that  hi«  name  wa«  enued  tke««fruA  belbre  the  deifvwT 


ther««f  to  Um  elerk  of  the  eonrt,  and  before  the  injanstinn  wa«  rranird  by  Uie  court,  and  thar  the 
bond  wa«  aMrercd.  and  the  iniiination  was  c»nted  a»  the  bond  of  J.  H  and  O,  Uien  fi  had  no  right 
to  recoTW  Che  before  neniioned  iMuey  of  1«,  aud  Uui  L  wmeutnied  to  rtoover  tte  emmtj  back. 
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wni  received.  Non  as&wnpni  and  limitations  were  plead-       IS^f  1. 
cd.    At  the  trial  the  piainiifi;  (now  appellant,)  ofiisred  ia      ^"^^^ 
evidence^  that  the  defendant,  atwut  eight  or  ten  years  ago, 
obtained  a  warrant  against  him  the  plaintilT;  that  they  both 
appeared  before  a  jqstice  of  the  peace  for  Montgomerxi 
county,  to  whom  the  warrant  was  returned,  and  before 
whom  a  trial  was  then  had  between  the  plaintifif  and  de^ 
fendant«  up(m  which  trial  the  defendant  claimed  of  the 
plaintiff  ^18.     This  claim  was  made  against  the  plaintiff*, 
as  security  of  a  certain  JoAa  Salli  in  four  bonds— The 
first  in'  the  name  of*  and  executed  by,  ^ohn  Ball^  Henry 
O^Nealc,  (the  plain tifPs  name  $rat  inserted  and  afterwards 
stricken  out,  and  Henri/  O^Neale^s.  name  inserted,)  and 
John  O^Neale^  to  Isaiah  Boone^  (the  defendant,)  dated  the 
J2th  ot  June  ir9r,  reciting  a  judgment  obtained  by  Boone 
against  Ball^  in  Montgomery  county  cQqrt,  in  an  action  oC 
debt,  to  be  released  on  payment  of  £^%  IQ  Q,  with  inte* 
rest  from  1st  Nov.   1792,  and  from  whi^rh  jMdgment  Ball 
had  prayed  an  appeal  to  the  said  court  as  a  ^oi^rt  of  equity. 
The  bond  was  conditioned  to  pay  such  suin  ^a  the  said 
court  should  adjudge.  &c.    The  witnesses  to  the  bond 
irere  WUUam  O'Nealejnn.  lyUiiam  Bay  ]ux^  Basil  fieck^ 
tpilhj  and  Samuel  Dyson.     The  other  l^nds  were  ezecttt- 
cd  as  the  first,  and  for  the  same  purpose,  upon  other  judg'* 
ments  in  other  actions  of  debt,  for  sums  of  the  same  amount, 
"With  interest  from  difierent  periods.     They  were  execut- 
ed and  witnessed  by  the  same  persons  as  the  first  bond* 
That  upon  tl>e  said  trial,  the  magistrate  declared  that  hft 
considered  the  plaintiff  liable  to  pay  the  defendant  the  a* 
mount  of  his  claim  on  the  t>ond8  aforesaid,  and  upon  the 
magistrate's  expressing  this  opinion,  the  plaintiff  paid  the 
amount  of  the  claim  to  the  defendant.     The  plaintiff  also 
4)ffered  in  evidence,  that  in  March  1806,  in  a  conversation 
between  himself  and  the  defendant,  he  told  the  defendant 
that  he  ought  not  to  have  paid  him  the  money,  as  he  had 
found  that  he  was  not  in  the  bonds,  (alluding  to  the  bonds 
above  mentioned,)  and  that  the  defendant  said,  that  if  that 
Tvas  the  case  he  must  repay  him  the  money.  He  also  offer- 
ed in  evidence,   that  the  name  IVillian^  I^odge,  signed  to 
the  said  bonds,   was  erased  and  obliterated.     It  was  ad- 
mitted that  the  name  signed  JVilliam  Lodge^  was  in  the 
proper  handwriting  of  the  plaintiffy  and  that  the  bonds 
>ad  continued   ii^  the  custody  of  the  clerH  ever  since 
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1811.       tfk«  Injunction  WIS  granted.    The  defendant  then  offefeA 
10  evidence  the  fuur  bonds  referred  to  bj  the  plaintHK.  ati4 
prored  by  ffiiiiam  (PJ^eale^  junior,  the  subscribing  wtlneM 
to  them,  that  he  signed  the  same  as  a  witness.     He  farther 
gave  m  evidence  the  declaration  of  the  plaintiff,  noatle  at 
different  times,  that  he  had  signed  the  bDuds  as  one  of  the 
obligors,   and   was  liable  to  paj  the  defendant  his  propor* 
tioD   thereof;  and  furUier,  that  on  the  trial  before  the  ma- 
gistrate, in  which  the  bonds  were  the  foundation  of  iha 
warrant,  by  the  defendant  against  the  plaintiff*,  long  after 
the  t>ond8  were  filed  in  court,  and  after  the  injunction  was 
dissolved,  the  plaintiff*  did  then  acknowledge  he  was  liable 
to  pay  to  the  defendant  one  half  of  the  money  arising  oo 
the  costs  secured   by   such^  bonds.      He  further  offered 
evidence  to  prove,  that  the  plaintiff*  was  a  connexion,  by 
marriage,  of  BaWn  wif^,  and  acted  as  their  agent  in  the 
suits  l»etweeo  Boone^  the  defendant,  and  BaU.     It  w^s 
admitted  that  Hmry  O^NeoU  and  Jehn  (PNrale^   w  hose 
flames  appear  to  be  signed  to  the  bonds,  were  the  brcrthers 
of  BcdPs  wife,  and  the  name  John  O^Neult^  subscribed  as 
an  obligor  to  each  of  the  four  bonds,   was  in  the  hand- 
writing of  the  said  ff'iUktm  O^Neale^  the  sobscribir|r  wit- 
Bess.     The  said  fflUiam  Ctffeal^^  junior,  also  proved,  that 
he  did  not  recollect  any  thing  about  the  execution  of  the 
bonds,  and  that  he  did  not  remember  ever  io  have  scctt 
Oiem.  until  a  year  or  eigliteen  months  before  he  was  swort 
on  this  trial.     The  plaintiff*  then  prayed  the  opinion  of  the 
court  to  the  jury,  that  if  the  jury  should  find  from  the 
evidence  that  he  the  plaintiff'  did  sign  and  seal   the  bonds 
aforesaid,  but  that  his  name  was  erased  therefrom  before 
the  delivery  thereof  to  the  clerk  of  JIfontffomery  county, 
and  before  the  ijijunction  was  granted   by  the  court,  and 
that  the  bonds  were  approved,  and  the  injunction   granted 
by  the  court,  as  the  bonds  of  Bail  and  the  two  0*AeoieU^ 
whose  names  were  signed  thereto,  then  the  defendant  had 
DO  right  to  recover  of  him  the  plaintiff*  the  iSlS  aforesaid. 
But  the  Court,  [CAffW,Ch.  J.  and  Harwood^  A.  J.]  refused 
to  give  this  direction,  being  of  opiniop,  and  so  directing 
the  jury,  that  if  tiiey  ffud,  on  the  whole  of  the  evidence 
produced,  tliat  the  plaintiff*  did  sign,  seal  and  deliver,  the 
"bonds,  before  the  razures  appearing  on  the  bonds  were 
made,  and  that  the  razures  were  not  made  by  the  obligee, 
or  with  his  privit j  or  consent^  and  that  the  bonds  were  aot 
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in  4ihe  cvstoilj  aiwi  keeping  of  <He  oWigce  subsfqueut  to  1811. 

the  ^IWery  thereof,  that  then  the  plaintiff  cannot  recover  ^^^^^ 

in  this  action.    The  plaintiff  excepted;  anil  the  verdict  and  ^^ 
jud^ent  being  against  hiin>  he  appealed  to  this  court. 

The  cause  was  argued  before  Polk,  Buchakan,  and 
Njcu OLSON,  J.  by 

Taney,  for  the  AppeHanfCa;^  and  by 
F.  S.  Key^  for  the  Appellee. 


JUDGMENT  RKVERSED,  AKD  PHOCEDENDO  AWARDED. 


(a)  He  referred  to  (yNealt  t».  Xo»i^,  4  Crnneh,  60/ 
w  Sim  va.  Uden,  2  Harr.  £ff  Johns.  108,  fnotc) 


West's  Ex'x.  vs.  Hall.  June. 

Appeal  from  a  decree  of  the  Court  of  Cliancery.  The  ^e^.^thl.^i'S! 
canse,  which  is  fully  stated  in  tl\e  opinion  delivered  by  this  JShfimpL"",: 
court,  was  argued  before  Chase,  Ch.  J.  and  Buchamax,  w*LndT  w'ir**i,5 

^-  I  M  T  vxecMlors.  S  W«o. 

PVICKOXSOK,  and  JSARLE,  J.  tt-it  n«  such  execu- 

tor, fiiul  ros^vttcd 
hii;i!»«iraf  tlie  pfr- 

Aiar/in  and  Shanff^  for  the  Appellant,  contended,  1.  H'i;lo?y"w;wTi 
That  the  bill  ought  not  to  have  been  taken  pro  conjesso.  tS!'^  ^'i^ui 
£•  That  the  bill  though  taken  »ro  confew,  affonls  of  it»eU 'Zie  i^SIcUmS 

HilhWH  H*«  i 

no  ground  for  relief.  On  the  first  pointy,  they  i-eferied  to  Rucy  m  oue  th« 
hawkins  vn.  Crooks  2  F.  lima.  556*    S*  C.  2  Eq.  Ca.  Ak*  iKIJlhr  be  «i?fid! 

•   *\  r>>/ii  y-vi  >  '^'•*'    *  ^  Merer 

]  r9;  and  D&vt9  rt.  Davi9.  2  Mik.  21 .    On  tlie  second  pointy  pa>»''(1    •»>    ae* 

count  or  (lif  iierio* 

they  cited  2  Bac*  M.  405*  406.  Hot^e  4-  Downs  vs.  Lord  ""^  "•»•«••  w  h  ir 
Pe/re,  1  Saik.  3l\.  AiOrgan  vs.  Slade,  et  ux.  ^  Harr.  f  [*>'»»•» I'ff*^. bwt 
Jo/iM.  S8.  JLfi//:  40,  (noie;J  and  Uxbridgevs.  Slavdandj  £,?;«atTiiLSS: 
1  r£«.  56.  "•*!;  J*  ^  *•  *'*»^ 

*    r  Ko.  wv.  „,(l  by  hw  Will  ip* 

pniiited  H  W  bit 
»-'»^M»Hx,  who  ne- 
t(Nf«9  such,  and  posiwtedhwrw'fof  the  pertonnlMtatoofSW  more  thai*  saHiricnt  to  |»»y  W  H  HM<n- 
«y.  Birt  in  ehHWcerj  by  W  H  H.  »BninM  H  V  rxecutrix  of  S  W,  «iul  S  W  J,  i-h»rj;.iip  cbc  at>o%'e  fteii. 
and  thnt  W  H  left  m  largf  rra/  and  pemnal  r&t:ite  more  ihan  kufRrient  in  puy  all  ine  debu  and  Icnl 
ctt^  Tbe  biM  «bs  \i»U.*-\\ prv  conftttQ  agait.^l  H  W^and  sh«  appralfd  to  thf  cnart  ot'upprtrls.  Rrtd 
that  it  tfav  fiicis  siaUrU  in  nie    hill  ar»*  not  »ufl^<-it  ii(  to  eniiite  th«  r(int|)lflii>nnt  to  the  rt* liff  itrAvitL  ha 


el' the  d«<:ta»ed  to  a  coA»u'n-«(6/£ainount«,  but  it  did  not  state  thai  ptr^onai  estate  ot  W  H  eaine  tvtJM 
ImimIs  of  the  executor  »uWcient  to  poy  the  debts  «nd  It-Racit-a.  If  did  n*'t  »taie  tJiat  S  W.the  exe«uior 
waited  or  misapplied  the  pei'MHinl  assets.  m>  as  Ut  cnaica  Imbili  y  on  bin  i-x<  cwti ix  la  the  anHHint  au 
i^ttted.  and  to  make  hii  pet'Minni  est.otf  the  fund  o*ii  nl  which  it  wos  :o  be  iiaid  It  did  not  start*  ibat 
any  part  ol  ibe  pergonal  etatiof  W  H  c:iine  u>  tlu  b»i.d«  ofH  Vf  txecuuix  «l  S  W,  Every  hill  in 
ehanccry  munt  state  sufHcit^nt  facts  toiniule  tin*  cor)  •  plain  aiit  ti)  the  rtH>frt'pr»)td,  or  relief  under 
the  txuerU  praytr.  1  h«  re  were  not  fnvis  ebnr^d  m  ilit-  bili  sufficient  to  make  K  W,  exevuinx  of 
B  AVTlkbW  to  pay  the  conipluiiiant*s  ict^ucy    '1  he  bill,  to  make   her   liable,  ouKht  to  liafc  charred 

the  facK  herein  before  stated,    'i  he  bill  bt-ing  substantially  deft'ctive,  tke  (hanct:llor.on  appiivarkio. 
'iMNiM  hwr  fH'Anted  leave  to  amenrf,  andthe  dvfemlam  mutt  hare  MMW«rt»l  tlte  ameadett  bilU    It 

1Y,is  czMUtrix  of  S  W,  via*  nut  tht-  iegii  rt^i.u;£tativtf ol*  W  a. 
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ISIt.  71  Iluchanan  and  Jifcgruder^  for  Ihe  Appellee,  reremdl 

to  Dep.  Com.  Guide^  69,  and  1  /om^/.  S19. 

Chase,  Ch,  J.  delivered  (hfi  opinion  of  the  court.    T!ic 
bill  in  this  case,  xvliich  was  filed  by  the  complainant,  (vnvs- 
appellee,)   agcinst  tl»e    executrix  of   Stephen  ITestj  and 
Stephen  fFesthh  son,   states,  that  HiUiam  Hall  did}  ia 
September    1770,  having  first  made  his  will  in   Vrriting, 
wherein  he  bequeathed  £500  sterling  to  the  complainant, 
TfWiam  Ila/l;  that  he  appointed   Stephen  fVcst^  executor, 
-who  acted  as  such,  and  poRsessed  himself  of  the   personal 
estate  of  the  deceased  to  a  verj  large  amount.     That  f/(i/- 
liam  Hall,  the  testator,  dc\i8ed  to  the  defendant,  SUplen 
TFest,  sundry  lands  and  tenements,  and  other  real   estate, 
Mhich  he  made  chargeable  with  the  complainant's  legacy 
in  case  the  personal  estate  should  be  deficient.     The  com- 
plainant refers  to  the  said  will,  nnd  makes  it  part  of  his 
bill  of  complaint.     That  Stephen  Hesfy  the  executor,  never 
passed  any  accounts  of  the  pei-sonal  estate  of  Jfll/ictn  BaS^ 
60  (hat  the  amount  of  the  personal  estate  could  not  be  as- 
certained, or  whether  the  same  was  suflicient  to  discharge 
the  legacies,     Tliat  the  complainant  brought  a  suit  in  (he 
general  court,  which  was  dismissed  at  May  term  1T96,  the 
complainant  not  being  able  to  prove  personal   assets  came 
to  (he  t'XPf  utor's  hands  sufficient  to  pay  the  legacy.    That 
Stephen  }Vestj  the  executor,  died  in  ir9C,  wiiliout  having 
aettled  r.ny  account  viith  the  orphans  court  respecting  his 
said   p.dministiation.  having  made  his  ^*lll,  and  Oj>pointcd 
Ilanf\(th  ircst,  (one  of  the  defendants,)  his  sole  executrix, 
who  aoted  as  such,  and  who  possessed  herself  of  the  per- 
fonal  estate   of  Stephen  West,  deceased,  more  than   soffi- 
cifnt  to  pay  the  complainant's  legacy.     That  the  com- 
plainant applied  to  Stephen  ffest,  Hannah  JFest^  and  (he 
defendant  Stephen   ff  p*/,  for  (he  payment  of  the  legacy, 
and  they  nil  pretended  that  IVilRam  Hall  died  insolvent. 
Tlie  complainant  charges,  that  11  ilUatn  Hall  left  a  large 
real  and  personal  estate,  more  than  sufficient  to  pay  all 
bis  debts  and  legacies. 

It  appears  by  the  will  of  lliinnm  Hall,  referred  to  and 
wade  part  of  the  bill,  that  Stephen  /fr^^  (he  defendant, 
was  made  an  executor  with  his  father^  Stephen  fFegt. 
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■  flf9l  ^tMfflon-— Whedieron  the  death  or  St^hm  HtsU  1^1 1* 
the  fatlier,  the  executorship  of  the  estate  of  William  Hall ' 
'  liifl  oot  devolve  on  Stephen  IVe$l,  the  defendant?  And  if 
BO,  secondly  9  whether  the  present  bill  can  be  supported  a- 
gainst  Hannah  fPest,  executrix  of  Slephcn  Wesl}  And  if 
it  can,  thirdly^  whether  the  bill  ought  not  to  charge  posi- 
tively and  directly  that  personal  assets  belonging  to  the 
estate  of  fVUliam  ftall  came  to  her  liands  sufllcient  to  pay 
the  debts}  and  legacies  of  Williain  IIulL^ 

The  bill  is  taken /iro  confesso;  and  if  the  facts  stated  in 
the  bill  are  not  sufficient  to  entitle  tlic  complainant  to  the 
relief  prayed,  he  cannot  resort  to  the  answer  of  the  de- 
fendant, the  proof  taken  in  the  case,  or  any  extraneous 
matter,  to  supply  the  defects  in  the  chains  contained  in 
the  bili. 

The  personal  estate  of  fViItiam  Hall,  after  payment  of 
debts,  was  to  be  applied  to  the  payment  of  the  legacies^ 
and  if  deficient,  the  real  estate  devised  to  Siqjfien  fTesf^ 
the  defendant,  was  chargeable  with  ihe  payment  of  them. 

Tlie  bill  does  not  charge  that  the  personal  estate  of 
fVilliam  Hall  was  sufficient  to  pay  the  debts  and  legacies. 
It  charges  that  the  reo/and  personal  estate  were  sufficient. 
It  charges  that  Stephen  Westy  the  executor  of  fVilllam 
Hall^  possessed  himself  of  the  personal  estate  of  the  de- 
ceased to  a  considerable  amount,  but  it  does  not  state  that 
personal  estitc  ot  WUiiam  Hall  came  to  the  hanJs  of  the 
executor  sufficient  to  pay  the  debts  and  legacies.  It  does 
not  state  that  Stephen  IVeaU  the  executor,  wasted  ot  mis- 
applied the  personal  assets  so  as  to  create  a  liabiftty  on  his 
executrix  to  the  amount  so  wasted,  and  to  make  bis  person* 
al  estate  the  fund  out  of  which  it  was  to  be  paid.  It  does 
not  state  that  any  part  of  the  personal  estate  of  ffilUam 
Hall  came  to  the  hands  odumnali  fVest^  exeevtrix  of  Stc- 
phen^  one  of  the  defendants. 

Every  bill  in  chancery  must  state  sufficient  facts  to  eB- 
title  the  complainant  to  the  relief  prayed,  or  relief  under . 
the  general  prayer.  There  are  not  facts  charged  in  the 
Bill  sufficient  to  make  Hannah  V/est^  executrix  of  Stephen 
Hentj  liable  to  pay  the  complainant's  legacy.  The  bill,  to 
make  her  liable,  ought  to  have  charged  the  facts  herein  be- 
fore stated  to  be  necessary.  The  bill  being  substantially 
defective,  the  chancellor,  on  the  application  of  the  com- 
plainant's  solicitor,  would  have  granted  leave  to  amend*, 
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161  f.       and  the  defettdftftts  must  have  anawertfl    the  nmrnicd 
bill. 

The  court  are  of  opioiQii,  that  Hwf^ah  FPttt^ /m&  esecv- 
trix  of  Stephen  fVest^  is  not  the  legal  repreaeRtmltve  of 
IVVHam  HafU  ami  that  there  are  not  sufUcient  CmxIs  istatcd 
in  the  liitl  to  charge  Hannah  JVestj  ag  executrix  of  St^Am 
TTcst,  with  the  payment  of  the  said  l^cj. 


JuKK.  The  Statiu  use  or  Eckmaw,  ts  Wolfe,  ei  id, 

Upon Uhs  dwwinc     AppRAL  from  Frederick  County  Court.     Tliis  wa«  anac- 

•r  a  ta»fiery  a  cew-  •^ 

•»;nUiketiiv;-rrtH  {\^^  of  debt  bnwffht  at  the  instance  and  for  the  use  iif  ia- 

«wn(<«l  by  J  K,  for  ~ 

T'***' "**L!!*"_J*^  co6  A'c^ijow,  on  a  bond  executed  by  the  defendants  as 
*^nth?«!ilii«ri-'"^"*?*''*  ®^*  ^**^^^ry>  &c-  The  defendants,  (now  appel- 
rtt^'ll^ii^«ir.S  ^*^*»}  pleaded  general  peiTorn»ance,  to  which  there  was* 
whcih^'jAuilK  replication  of  non-performance,  assigning  the  breaches,  &c. 
IJ^inu  ^h!ci  At  the  trial,  the  plaintiff  offered  in  evidence  an  office 
I^ipml«!ir"^^-  copy,  under  seal,  of  the  bond  of  the  defendants,  as  managers 
lt'*'Hr"'i>.e!;of  the  lottery  therein  mentioned,  dated  the  4th  of  April 
Tiw\T}^ne^  1804,  and  which  was  Uken  agreeably  to  the  act  of  I  SOS, 
I^T*  '(h^wi.  iT.  cL  35.  The  plaintiff  also  offered  in  evidence  the  scheme 
were  txiuj^i'l^d,  of  a  lottery,  which  is  admitted  to  be  the  scheme  proposed  bj 
Zl%   •  «Mm»^d,  the  managers.     Also  a  lottery  ticket.  No.  3626,  and  \vb\ch 

und  the  nitnajccr*  t     •         i         i  r     i        •    i  •  ■  ■         > 

di«r«M>tiuue(t  'he  was  admitted  to  be  one  of  the  tickets  issued  by  the  mani- 

•ecntMl     Urawiinf,  rM,  ,    •      •«.     ,  . 

th>irjrr"?t'i*^**oIl  »*'*•  ^"^  plaintiff  then  proved,  by  the  testimony  of 
vKich  thr  bfHMiw  Charles  BaltzelU  that   the  drawing    of   the  lottery  wis 

and     j>n«r»    and  '  o  J 

J?^***^n'llHih"r^®'"*^^'**^^*^»  *"**  ^****  ^*®  ^^  present  when   part  of  the 

thfi^d.'aii'Hif^wHi  nunahers,  blanks  and  prizes,  were   put  in  the  wheels  by 

V^Pi;**;;!S^  but  does  not  recollect  whether  he  saw  the 

SS'^I^S'wJld  whole  of  them  put  in  or  not;  that  at  that  time  he,  the 

M4  be  wuiitaitt-  ^fjjness,  heard  of  no  error  in  counting  or  patting  into  the 

wheels  the  blanks  and  prizes.     The  plaintiff  further  pn»v- 

ed,  that  the  managers  proceeded  to  draw  the  lottery,  anJ 

that  after  some  days  drawing,  the  number  of  the  ticket 

abovementioncd  was  drawn  against  the  prize  of    SBOO 

mentioned  in  the  scheme.     The  plaintiff  further  proved^ 

that  Jacob  Eckinanj  for  whose  use  this  action  was  broo^t^ 

presented   the  above  ticket  to  Jacob   fVolfe^  one  of  the 

defendants,  and  demanded  payment  of  tlie  prize,  and  that 

Woife  refused  to  pay  it,  and  tliat  this  demand  was  mada 

more  than  two  munths^  and  within  six  months  after  the 
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it^winv  6f  the  lottery  was  completed.  The  defendants  18tl 
then  proved  by  a  competent  witness,  that  at  tUe  conclusion 
of  the  di^wing  of  the  lottery,  there  was  found  in  one  of 
the  wheels  fourteen  blanks  and  prizes  against  which  there 
Were  no  cor  res  ponding  numbers  remainiug  in  the  other 
wheel;  that  the'  managers  then  concluded  to  draw  the  lot* 
tery  o?er  again.  That  on  the  second  drawing,  before  the 
wheels  wefe  exhausted,  several  mistakes  were  detected  in 
the  second  drawing  by  them,  there  being  duplicates  of  tlie 
numbers  drawn  from  one  of  the  wheels^  That  the  mana- 
gers discontinued  the  second  drawing,  and  commenced  a 
third  drawing;  on  which  third  drawing  the  blanks  and 
prizes  and  numbers  came  oat  even,  and  that  neither  on 
the  second  nor  third  drawing  was  the  prize  claimed  by  the 
plaintiff  drawn  by  him.  The  plaintiff  then  prayed  the  o<* 
pinion  of  the  court  to  the  jury,  that  if  they  shall  find  from 
the  evidence  that  the  numbers^  and  blanks  and  prizes, 
were  all  put  in  the  wheels  before  the  drawing  commenced, 
and  that  the  drawing  of  the  lottery  was  regularly  begun  ac- 
cording to  law,  and  that  the  said  ticket  No.  S6£6  drew 
the  prize  of  £800,  that  then  the  plaintiflT  is  entitled  to  re- 
cover. Which  opinion  the  court,  [^Bucltanan^  Ch.  J.  and 
Clageit  and  Shriver  A.  J.]  refused  to  give.  The  plaintift* 
excepted;  and  the  verdict  and  judgment  being  for  the  de- 
fondants,  the  pUintiff  appealed  to  this  court. 

The  cause  was  argued  before  Polk,  Eable,  and  Joh.v- 
soN,  J.  by 

Taney  and  Brooke^  for  the  Appellant  j  and  by 
Warfidd^  for  the  Appellee. 

JUDGMSNT  AFFIRMeo. 


Burgess  vs.  Gui?.  Ivmn^ 

Appeal  from  Baltimore  County  Court    This  was  an    in  reptenn  ftr 
action  of  replevin  for   110  hhds.  ot  tobacco,  marked  C.  ^  SSt'in*?)^^ 

t>«i        I    ^       I      X     /  ..  V      .       -     .  fh9:n%  WM  entered 

rhe  defendant,  (now  appellant,)  pleaded  property.  The  Jjjj  *h  o*?»^. 
facts  were  admitted  at  the  trial  to  be  these— .^/fijpanrfer*^*'«'***«^'p*'" 

ty  fbr  a  vntri*  tlie 

from  B  ti»  A,  but  which  chnrter  party  was  never  executed.  That  H  O  put  on  board  th^^vwwftbe^lSre-* 
ro^and  aflferwarils  fold  the  sa.nf  to  the  ptaintiC  and  gnw  an  order  for  It  on  the  deliiiulaiH,  who  ro. 
ftned  to  dilirer  it.  l>ui  insMied  that  the  ear^  «hould  be  eoinplrt^d,  ana  the^veufl  »lHMiid  pmcecd  la 
perform  th«  voyaTN  and  that  the  fhnsfhl  fhwild  be  paid,  both  of  which  H  Q.  and  the  plaintiff,  refin- 
ed to  do.  HeUl^xhW  the  det'endint  had  no  lien  on  the  tobaoco  far  freight,  nn  fnnrhT  beinirlnlkec 
diie  beforr  the  comneneement  of  thf  ^ya^t  and  that  if  an  injary  had  been  tQKatned  by  the  owner 
or  the  reaaei,  m  eontequenee  of  a  Yiolation  of  the  a«(raci  «u  iiM»  imK\  uC  H  O,  ia«  pniper  rtsiuedy 
vaiiobeaoashtbyaMutioABSaiiisChim.  ,  — »  r-  i- 
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18tt.       ilAK/fh*)  on  the  ITth  of  Mdj  1800,  at  th^  city  of    Bokl- 
w^v^^      ffiore^  entered  into  an  ^greeroeot  whh  ^finoet  (jroUMb^romgk, 
"'**"       tbat  a  charter  party  ihonld  be  drawn  between  them  te- 
the  Snow  Afaryfand^  Capt.  T!ios.  BurgH$^  from   2^«fii- 
iTiore  to  Amaterditm^  for  and   in  consideratien  of  6,500 
Spanish  milled  dollars,  payable  on  her  delivering  tiie  car- 
go at  the  said  fiort.      In  porsaance  of  thia  agreeineii^ 
GoliUbonmgh  afterwards  put  on  board  the  8oow^  »t  te 
city  of  Baliimorti  the  tobacco  mentioned  in  th«  dedan* 
tion,  and  after  lading  the  tobacco,  to  wit,  on  the  30th  of 
May  1800,  sold  the  same  to  the  plaintiff,  and  gave  an  ar- 
der  on  the  defendant,  who  was  the  master  of  the  Snow,  to 
deliver  the  tobacco  to  the  piaHidfll     This  order  (he  de- 
fandant  refused  to  comply  with,  and  the  plaintii'taed  forth 
the  present  writ  of  replevin.    Ih  porauance  of  aalcl  agree- 
ment a  charter  party  was  drawn  up  and  approTod  by  \mA 
parties,  who  agreed  to  sign  it.     Gcldabofough  afiterwardi» 
and  after  the  lading  the  tobacco  on  beard  the  Snow,  in  por- 
auance of  said  agreement  sent  for  the  charter  party  so 
drawn  up,  and  had  it  in  his  custody  with  a  view  to  «ga 
it,  but  instead  of  signing  it,  he  afterwards  wholly  refased 
to  sign  it,  in  consequence  of  his  having  failed,  and  iram- 
ferred  as  before  stated,  tlie  tobacco  to  the  plmtit;  and 
destroyed  the  charter  party;  and  that  the  charter  party  was 
never  executed.     Before  and  after  tlie  sale  of  the  taibaoco 
to  the  plaintiff^  Alexander  Mactier^  and  the  defendant,  aad 
the  Snow,  were  at  all  times  ready  to  take  on  board  aoj 
cai*go  which  GohUborough  might  chuse  to  put  on  board) 
but  that  afler  having  put  on  board  tite  tobacco,  and  cerfm 
other  goods,  he  wholly  refused  and  neglected  to  pot « 
board  any  further  cargo.     The  Snow  was  in  all  respects 
prepared  to  sail  her  said  voyage,  as  related  to  tfie  part  ta 
be  performed  by  Mactier,  except  the  shipping  of  her  bands, 
and  her  clearance,  both  which  Mactier  was  ready  and  wil- 
ling to  have  done  as  soon  as  Goldsborough  should  com- 
jrfete  the  lading  of  the  cargo;  and  that  it  was  always  the 
practice  in  the  port  of  BaUimore  to  ship  hands,  and  clear 
out  the  vessel,  after  the  cargo  is  put  on  board.     The  goods, 
which  had  been  put  on  board,  were  not  a  full  lading  for 
the  Snow,  and  were  not  the  whole  of  the  cargo  intended 
to  be  put  on  boani  by  Goldahoraugh^  and  that  he  did  not 
order,  nor  wish  the  Snow  to  sail  on  the  said  voyage  with 
the  cargo  then  on  board|  and  that  he  assigned  the  tobacco 
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ta  <fte  plaintiff,  in  pajmeot  of  a  debt  contracted  for  the       181t. 


piirchaae  of  th#  same  tptn^eco  froro  the  plaintiff,  and  aban- 
doned  alti^ther  any  flarther  connexion  or  concern  in  said 
intended  voyage,  or  the  property  lacfefi  on  bo^rd  the  Snow, 
and  refused  to  complete  t|)^  lading  of  the  Snow,  which 
•  was  to  have  been  performed  by  him  previous  to  her  saiU 
ing;  and  that  the  Snow^^^as  prevented  from  sailing  ctn  said 
▼oyage,  for  the  purpose  ef  delivering  the  cargo  at  Amster^ 
dmn^  solely  by  the  acts  of  Goldiborough  and  the  plaintiff; 
tnd  that  the  defendant|  as  master  of  the  Snow,  and  the  a« 
gent  of  MucHeff  did  refuse  to  deliver  the  tobacco  in  pursu* 
ance  of  the  herein  before  recited  order  of  Goldsborougkl 
bat  insisted,  that  the  cargo  should  be  completed,  and  the 
vessel  should  prcfceed  tq  perform  the  voyage  according  to 
said  j^^reement,  and  tliat  the  freight  afiould  he  paid;  both 
of  which  Chldsborough  and  the  plaintiff  absolutely  refused 
on  their  part.  I'he  Snow  never  sailed  on  the  said  voyage. 
After  the  tob«icco,  was  ta^en  under  the  pr^^t  writ,  out 
of  the  Snow,  and  GMsborough  and  the  pUinti9'  had  so 
refused  tp  permit  her  to  proceed  on  her  voyage,  JHfactUr 
did,  on  the  Idth  of  June  1800,  sell  th^  f>now  to  Robert 
GtUm^MT  &  Sons.  MaciUr^  before  the  ^^jpreement  herein 
before  stated  betweei[i  him  and  Q^Jidzbi^ough^  expended' 
a  eonsiderable  sum  of  money  in  preparing  the  $now  for  a 
foyage  on  the  fa'^h  sea9-  Upon  these  facts,  the  plaintiff 
prayed  the  opinion  of  the  court,  and  their  direction  to  the 
jury,  that  he  was  entitled  to  recover*  Thia  direction  the 
coujrt,  [^Nichohan  Ch.  J.]  gavei,  being  of  opinion  that  the 
defendant  had  no  lien  on  the  goods  for  freight^  no  freight 
being  in  fact  due  before  the  commencement  of  the  voyage; 
and  that  if  injary  had  been  sustained  by  the  owner  of  the 
Snow,  in  consequence  ot  a  violation  of  tbe  contract  on  the 
part  of  Ooldsborough^  the  proper  remedy  waa  to  be  sou^t 
by  an  action  against  him.  The  defendant  excepted;  and  the 
verdict  and  judgment  being  against  him,  he  appealed  to 
thiscourt 

Tlie  cause  was  argued  before  Polk,  Buchakah,  Earie, 
an(j  JoHNspx,  J. 

Harper  and  Winder^  for  the  Appellant,  cU^  1  B9p* 
Dig.  146.  Bow  VM.  Beteh^  3  Lev.  244.  fVinter  vs.  Fow- 
eracres^  2  Soil.  Rep.  S9.     Co.  Lift.  209,  $.  Jturford  vs. 
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Pettr^  Cro.  Jae.  483.  Tnttmg  Vi.  HtAhwrd^  S  Bm.  f* 
PuU.  895,  £96,  (nott;)  and  I  Om.  on  UmL  554»p. 
Lawrmc€f  J. 

Martin  anJ  FT.  Dotsey^  for  the  Appellee,  cited  Smith 
V8.  fVilaon^  8  Ea$t^4S7.  MoUoy^  SrO;  and  Curling  r*. 
Xon^,  1  iBo«.  4^  Pti//.  634. 

JUDGMENT  Airi&MXI^ 


Deo.  (E  8.^         Roseberrt  &  Stevens  va  Seney,  c/  a/.  Lesseip. 


trnwurmofa     Appeal  from  Quem-Annt'^t  Covnty  Cimrt.    Ejectoeat 
•kintKM  umn  ae-  foT  t  tnict  of  Und  ctlled  Notlaf^i  DtHTt^  coBtainiiig   198 
UpiiTd  nvtufTck*  acres,  on  a  joint  demise  bjr  the  lessors  of  the  pltiDlif^ 
«M«i  in  tke  MNirc  (now  appellee.)  for  six  years  from  the  1st  of  March  1801. 
■MtititmoM«uus  Defence  was  taken  on  warrant,  and  plots  were  made. 
^ui'luirrSii      ^'  ^^  ^^^  ^'''*^  ^"^  October  1809,  the  plaintiff;  in  deduc- 
5t3krr*iJnSb!L*  ing  his  title  to  the  land  for  which  the  action  was  bnmgbt, 
S^!'^y*5!ulnce  offered  in  evidence  the  certificate  of  the  tract  of  land  call- 
A.^\««^yK  g^j  Kotlar'M  Denrt,  containing  198  acres,  made  for  J^ieho- 
tM^%U^'illaH  Chudi,  on  the  4th  of  July  1685,'withoiit  showing  a  ps- 
V^JZn^i^'^teni  for  the  tract  called  NotiarU  Desire.     He  then  oTered 
S!r!Sihid!^'?!rtt^!^  in  evidence  an  instrument  of  writing,  purporting  lobe  a 
ltu!U^**^«<£r;«!deed  of  bargain  and  sale  from  Richard  CUmda  to  Mitkad 
N  c'S  \^^m\^  FUng^  dated  the  5th  of  August  1729,  for  38  acres,  deacrib* 
UMt'iiHrih*  US;  ed  by  metes  and  bounds,  being  part  of  a  tract  called  Not- 

amo  a  drvA  fiMii  '^         ,  11..  /.  II  v«.  I 

KctoMF.dated /fy« /)f fire.  Thc  defendants,  (tho  appellants,)  (»»|ectea 
^»  «««»«'}«!*  to  the  reading  of  this  paper  to  the  jury,  and  prayed  Ae 
gwf^j;;--^  court  to  reject  the  same.  But  the  Court,  \Pumdltni 
Hr^iS^i^^^  ^^^^^f  "A..  J.]  was  of  opinion  that  it  was  proper  and  le- 
H*fo  N'foTV'irt^wf  ^^  evidence,  and  admitted  it  to  be  read.    The  defendants 

M   imvc  of  hud,  n'm^mnit^l 
bM   been  located  «*C*P»eO. 

•  diSdttl^H^JS  ^  '^^^^  plaintiff  then  gave  in  evidence  sundry  mesne 
mh!?  iin*^  tt^ conveyances  from  NichoUu  CUmdSj  for  whom  the  survey 
^'^'!lk!r'te  of  NoiiarU  Desire  was  made,  to  Joshua  Stney^  the  father 
of  the  lessors  of  the  plaintifl^  and  from  whom  it  was  admit- 
ted that  they  claimed  by  descent.  The^  plaintiff  had  locat- 
ed on  the  plots  in  the  cause. the  deed  from  Richard  Gouds 
to  J^iicfiael  Fling,  Jie  had  also  located  a  deed  from  Tho^ 
mas  Hamer  to  David  ^eviU^  dated  tlie  17th  July  1783,  for 
three  and  a  half  acreH,  described  by  courses  and  distances, 
part  of  a  tract  called  Notiey^s  Desire^  but  liad  not  located 
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<he  deed,  under  wMch  the  ptaintiflf  claims  title,  from  Ttid^  1811. 
-fitcr^  Htmer  and  David  NeviU  to  Joshua  Seney^  dated  the 
126th  of  February  1785^  for  the  same  part  of  the  tract  called 
JVbiiej/^s  Desire^  as  mentioned  in  the  deed  from  Homer  to 
JVevi£/.  The  defendants  took  defence  for  certain  lands  de- 
signated on  the  plots,  and  claimed  the  same  as  part  of  a 
tract  called  Broi1ierhood\  and  thej  prayed  the  court  to  di- 
rect the  jury,  that  the  plaintiff  was  not  entitled  to  recover 
any  part  of  the  premises,  unless  the  deed,  under  which  he 
ifel aimed,  from  Homer  and  ^eviU  to  Joskno  Seney^  was  lo- 
cated on  the  plots.  Bat  the  court  refused  to  give  this  in- 
'Straction  to  the  jury,  being  of  opinion  there  were  suf* 
ficient  locations  on  the  plots  to  entitle  the  plaintiff  to  re- 
cover, The  detendants  excepted;  and  the  verdict  and 
juflginent  being  ^g^iBst  tbem,  they  appealed  ii^  this  court. 

The  cause  was  a^ed  before  Polk,  Nicholson,  and 
Johnson,  J. 

Hammond^  for  the  Appellants,  contended,  that  as  the 
term  of  the  demise  laid  in  the  declaration  had  expibed  be- 
fore the  trial  in  th^  court  below,  no  judgment  ought  to  have 
.been  entered  for  the  plaintiff  below.    If  the  term  expires 
pending  the  suit,  tbft  plaiutiff  cannot  recover  the  possession. 

Onthc/r«f  bill  of  exceptions,  he  contended,  1.  That  the 
certificate  of  sun^ey  gave  no  title  without  a  patent  for  the 
land;  that  a  patent  cannot  be  presumed;  unless  possession 
of  the  land  has  gone  with  and  under  the  certificate  of  sur* 
vey;  and  that  an  action  of  ejectment  cannot  be  supported  ' 
upon  a  certificate  of  survey,  where  no  patent  had  been 
granted.  He  cited  Seward^s  Lessee  vs.  Btcksj  1  Harr.  & 
Af'Hen.  22;  and  SoUars^s  Lessee  vs.  Bowen.  Ibid  198. 

2.  That  if  an  action  of  ejectment  can  be  maintained  on 
the  ceVtificate  of  survey  without  a  patent,  yet  the  deed 
from  Clmds  to  Flings  for  part  of  a  tract  of  land  called 
Notley^s  Desire,  cannot  be  evidence  of  a  title  under  a  cer*- 
tjficate  of  survey  for  a  tract  called  NotlarU  Desire. 

CarmiehaeU  for  the  Appellee.  1.  1  he  demise  laid  in 
the  declaration  U  mere  matter  of  form  and  not  substance. 
As  the  courts  do  not  require  proof  of  the  lease  stated  in 
the  deqlaiaiioni  so  this  court  will  not  require  proof  of  its 
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1611.  continaance.  fttmn.  Ejeei.  106.  At  the  plamtiflT  might  W«^ 
fore  f  erdtct  have  am^oiled  anU  enlarged  the  term  of  the  da* 
miaet  80  the  verdict  will  core  the  defect  of  the  fictitioMtf 
lease  having  expired.  The  act  of  1809»  eh.  153,  cares  tli« 
defect*  if  there  be  anj« 

2.  The  objection  tn  the  Jirsi  hill  of  eT<;eptioiiB  to  ti»« 
deed  from  C'owi$  to  FUng^  was  not  to  tta  sufficiency*  b«t 
to  its  being  read.    The  deed  might  not  have  been  soffioi^ 
ent  evidence  of  itself;  but  if  with  other  evidence^  which  the 
]>Uintiflr  might  have  produced,  it  conld  have  been  made  oaf- 
ficient,  it  ought  to  have  been  read  to  let  in  such  other  eri* 
dence.     If  the  patent  had  been  lost,  how  was  the  I099  ts 
be  supplied,  except  by  permitting  the  various  conveyaxces 
to  t>e  read,  and  proof  of  possession  accompanying  the«? 
And  yet  how  can  that  be  made  to  appear,  except  by  tak- 
ing il\e  different  conveyances  in  saccewion?     NoUeafi 
Desire^  4ind  NotlarU  Detirty  were  the  samo*    But  if  it  was 
doubtful    whether  the  land  was  the  same,  yet  the  deed 
<»ught  to  have  been  read  to  enable  the  plaiotiffto  prove  it 
was  the  same.    The  deed  and  the  certificate  of  survey  da 
not  correspond  in  the  description,  because  the  deed  is  ooij 
for  part  of  the  tract  of  land  included  in  the  certificate. 

S»  The  iecond  bill  of  exceptions,  in  addition  tt  the  evi- 
dence offered  in  X\\zfir$t^  states  tliat  sundry  mesne  eonvey- 
ances  were  produced,  deducing  the  title  down  to  the  an* 
cestor  of  the  lessors  of  the  plaintiff.  These  deeds  were 
all  located  on  the  plots,  except  that  from  ilmn^  and  NmU 
to  Seney^  which  was  for  the  same  part  of  the  tract  as  that 
conveyed  from  Homer  to  Ntvitl,  and  as  tlie  la^t  mention- 
ed deed  was  located  on  the  plots,  the  court  below  very 
properly  permitted  the  deed  from  JIumer  and  Nmnil  to 
Smey  to  be  read,  as  there  was  a  sufficient  location  on  the 
plots  of  the  part  conveyed  by  that  deed. 

HammomU  in  reply,  1.  If  the  lease  stated  in  the  decla* 
ration  U  matter  of  form,  still  it  is  a  form  which  roust  be 
pursued.  The  circumstance  of  the  plaintiff*s  being  forced 
to  enlarge  the  term  of  the  demise,  if  it  has  expired,  shows 
that  the  form  must  be  adhered  to.  If  the  defendant  refuses 
to  confess  the  lease,  entry  and  ouster,  the  plaintiff  is 
forced  to  take  hin  judgment  against  the  casual  ejector.  The 
act  of  1809,  cA.  155,  does  not  embrace  this  case;  for  as  the 
court  below  could  not  amend  after  verdict,  neither  can 
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Urn  ctHtrt.  S.  Thi^  coirt  most  decide  bo  th^  facts  stated  1811. 
ID  the  bill  of  exceptions.  If  the  tfact  bf  (aod  h^  aequir-  'jjJJD^]]]!^ 
i»l  by  reputation  atlifferent  liame  from  that  ^ven  in  the 
certificate  of  survey,  the  plaiti tiff  should  have  described  it 
ms  Noilar^a  Desire,  otherwise  called  NMty^e  Besire;  and 
not  having  doAo  so,  he  must  be  coafined  to  the  name  men* 
tioDed  in  his  declaration*  Although  the  deed  from  Clouds 
to  P/ing^i  with. other  evidences  of  titie,  mi^t  be  proper  to  . 
be  read,  yet  without  them  the  deed  conld  not  be  proper 
evideoce.  /There  is  nothing  to  ihow  why  the  court  dis<» 
)^ensed  with  a  patent  for  the  land,  except  the  certificate  of 
fturvey,  lind  the  deed.  The  court  are  not  bound  to  permit 
io  be  read  in  evidence  any  deed  or  paper  the  counsel  may 
require  to  be  read^  but  the  counsel  must  show  the  rele* 
vancy  of  the  deed  or  paper  to  tite  case  before  the  court 

TitE  Court  were  of  opinion,  that  there  was  error  in  the 
judgment,  because  the  term  of  the  demise  stated  in  thede- 
claration  had  expired  before  the  trial  in  the  court  below, 
'iliey  dissented  from  the  opinion  of  the  court  below  in  the 
JiTBt  bill  of  exceptions,  but  concurred  in  the  opinion  in  the 
second  bill  of  exceptionsi  and  they  awarded  a  procedendo^ 
being  of  opinion,  that  wl»en  the  record  went  back  for  a  new 
tinal,  the  court  below  could  enlarge  the  term  of  the  de- 
inisp. 

JUDGMEKT  REVERSED,  AND  PROCEDENDO  AWARDED. 


Williams  vs.  Oalx.  Dec.(E.  S.) 

ApIpeal  from  Somerset  County  Court  This  was  an  ac-  wMi.r''^SrT"r^i 
tion  on  the  case,  brought  by  the  appellee,  (the  plain  tiff  be -J/n^„VD!.^*A 
low,)  against  the  appellant,  (the  defendant  below,)  for  li!,Ju'«n  hil 'i^ 
making  and  erecting  a  dam  and  bank  of  earth  in  and  across  IS"''' thr^'^SawJ 
an  ancient  stream  of  water  which  ran  through  the  lands  of  ?b?"quJSJ^***"r 
the  plaintiff  and  defendant,  so  as  to  overflow,  drown,  and  down  the  omr^^ 
cover  with  water,  the  land  of  the  plaintiff,  &c.  The  de- u»'mi,  b>^o5^rflow! 
fendant  pleaded  not  euilty,  and  issue  \\ra8  ioine<l.  jlJuiimc  n.e  wtiter 

_,,,',  .  ''  .  count^HeM,  that 

The  defendant  at  the  trial  moved  the  court  to  direct  the  » >•«»  ""."^t'  *• 
jury,  that  although  it  should  appear  to  the  jury,  from  the  Jj^''^,^^^;^^'; 
evidence,  that  there  was  a  natural  water  course  running  and  ^^JJii*'  *^***iiJJ 
leading  through  the  plaintiff's  land, and  through  the  defend- J?Jir«\*".«^i'r- 
ant's  land  below  the  laud  of  the  plaintiff,  >'et  if  it  should  ap-  t^iihow  i'iTJ^i 
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1811.       pear  to  the  jury^  from  the  evidence,  that  the  plaintifl;  bj  cfit- 
y-y*^     ting  ditches  cm  his  own  land,  contiguous  to  the  water  coiirsetf 
and  making  banks,  and  clearing  and  cultivating  the  land, 
in  the  occupation  and  use  of  bis  land  increased  the  quanti- 
ty of  water  which  flowed  or  run  down  the  water  course,  m 
a  greater  degree  or  quantity  than  what  would  have  natu- 
rally run  or  flowed  down  the  same  water  course,  to  the^ 
injury  of  the  defendant's  land,  by  overflowing  the  de- 
fendant's land    adjoining  the  natural  coursel    and    that 
the  plaintiff  by  the  said  means  increased  the   veloci- 
ty  of  the  current  of  the  water  which  came  down   the 
water  course,  to  the  injury  of  the  defendant's  land,  that 
then  and  in  that  caae  the  defendant  had  a  right  to  erect 
any  necessary  bank  on  and  within  the  limits  of  his  own 
land,  and  across  the  water  course,  to  obstruct  the  watn* 
course,  and  to  prevent  such  injury,  and  for  the  enjoyment 
of  the  use  and  benefit  of  his  own' land,  although  the  plain- 
tiffs  land  should  be  damasked  thereby^  and  that  under  8i*cli 
circa mtitances  the  plaintiff  cannot  support  the  present  acti- 
on, but  that  the  jury  should  find  a  verdict  for  the  defen- 
dant    This  opinion  and  direction  the  court,  [^Polkf  Ch.  J. 
and  Done^  hndJiobinSf  A.  J.  3  refused  to  give  to  the  ju- 
ry, but  were  of  opinion,  and  so  directed  the  jury,  that  un- 
der the  above  circumstances  the  defendant  had  no  ri^t  to 
erect  the  bank  to  stop  or  obstruct  the  said  water  course. 
The  defendant  excepted;  and  the  verdict  and  j  udgment  be- 
ing for  the  plaintiff,  the  defendant  appealed  to  this  court. 

The  cause  was  argued  before  Nicholson,  Earlb,  and 
Johnson,  J. 

TFIiittingtont  for  the  Appellanti  contended,  that  if  the 
water  was  increased  on  the  defendant's  land,  by  the  ditch- 
ing of  the  plaintiff  on  his  own  land,  the  defendant  had  a 
right  to  dam  it  out;  or  if  the  velocity  of  the  water  was  in- 
creased, he  had  the  same  right;  for  the  conduct  of  the 
plaintiff  caused  a  private  nuisance,  which  the  defendant 
could  sue  for  or.  abate.  He  referred  to  3  BIL  Com.  5, 
£18,  220.  I  Idorg.  Vad.  Mec.  178,  J  80.  2  Morg.  F.  M. 
168.  ffigfordve.  Gill,  Croke  Eliz,  269.  I  Bae.  M.  54-, 
and  Ricliards  vs.  Gunby,  (in  the  late  General  Court). 

J.  Batfh/y  for  the  Appellee,  referred  to  the  act  of  1790| 
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TewAWTVS.  itAMBLEtOl^i  18U. 

Deo.  (K.  S.) 

AippftAL  from  Taibot  County  Court,    'f  his  was  an  ac- 

tioa  of  trespass  gitare  clauntm  /regit.     The  land,  upon 

vrhich  the  trespass  was  alleged  to  have  been  committed^ 

was  called  Knave  Deceived,     The  plaintiff,   (now  appel-  k>«Atum  tnd  tur- 

%  V  L         .   t  ••  1  .*.  V  vey  of  •  tract  i.if 

laiit,)  at  the, trial  gave  in  evidence  the  certiacate  and  pa- ^ndc•lJil^ru^lle- 
"         ^  ^  "^       pn  ftc  the  aiifl  of 

tent  of  Knave  Deteived^  surveyed  on  the  lOth  of  March «?« ^  *'••  ♦**;• 

'  -  of  •DoOief'  tract* 

i  roa  for,  and  granted  to  the  plaintiff,  on  the  ?'th  of  April  J*t,Ji^  "SiSJ 
iryr*  'Mying  on  the  south  side  of  Soini  MichaePa  river,  JJ*/j\  u^"t 
aud  be^iniiiag  at  a  sa>all  white  oak,  marked  with  six  ;;j;iiJ"p,,'J.^]: 
ii4itches«  standing  in  the  woods  at  tlie  end  ot  the  17th  o^  JJouT^paS  e?^ 
N  W  course  of  75  perches  of  a  tract  of  land  called  Fid-  v^J?,  wiJj  uhST 
demands  Diaeooen/^  which   oak  bears  N  77  degrees   15  lur^ye^hetnec 

•   .  of  land*  WM  ad« 

minuter  El,  distant  45  perches  from  the  divisi6n  post  be- mitred  at  lesal 
tween  Daniel  Fiddci^an  and  John  Rolle^  and  running  with    if  cv-min  traeti 

^  of  IhimI  Culled  lor 

JFiJUe4}uta*s  Discover u  N  K  167  perches,    to  a   tract  of  »»r  •  juuwr  wr- 

•'  r  '  y^j.  ^fgf^   Mirror- 

land   called  EUiottU  /b%,  then  with  said    ^^w)«>  ^o^- SiiJ^STn^hl 
(y  reversed  S  25  degrees  W    iGfi  perches,   to  the    l6thij;j^",'j;^,{'2; 
course  of  Fiddeman's  Discovp-jj,  then  tJierewith  S  W  23  Si;;*ii"iytiiS 
perches  to  the  end  of  said  line,  then  with  the  i7th  course  ;j,"f^;ii''i'*t5 
aforesaid  to  the  firAi  mentioneil  tree*  containing  and  j^id  *****"**"'*^' 
out  for  57  acres.'*    The  plaintiff  also  gave  in  evidedce  the 
several  certificates  and  patents  of  the  tracts  of  land  called 
Cambridge^  (surveyeil  the  6th  of  October  1662^  for  f^VU-- 
Ham   Hambleton;)  Marlingham  Enlarged^  (surveved  the 
Sd  of  May  1790  for,  and  granted  the  5th  of  June  1793  to, 
William  Hambleion;)   The  Meadows^  (^surveyed  the  25th 
*  of  May  1778  for  3/al(hew  Tilghtnan,)  and  Elliotts  lU- 
ly^  (surveyed  the  26th  of  November  1685,  for  Edward 
JSUiott^)  in  support  or  illustration  of  the  several  locatiobs 
made  on  the  plots  returned  in  the  cause.     The  defendant 
then  gave  in  evidence  the  certificate  and  patent  of  the 
tract  of  land  called  Neglect^  also  located  on  the  plots,  sur- 
veyed the  20th  of  July  1795  for,  and  patented  to    f^^ilUam 
Hambleton,  on  the  29th  of  May  1797,  **lying  on  the  S. 
Side  of  Saint  MidhaePs  river,  beginning  at  the  end  of  200 
perches  on  the  S  E  line  of  AJarlingham  Eidarged^  he\n^ 
the  2d  line  of  said  lanl,  and  runs  from  thence  S  B  1/ 
perches,  till  it  intersects  the  N  E  line  of  a  tract  of  land 
called  Elliott^ s  Folly ^  then   with  said     line   N  E   48| 
perches  till  it  intersects  the  first  line  of  a  tract  of  land  ' 
called  77ie  Meudowd,  then  with  said  line  S  86  degrees 
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1611 «      SO^ImiMltlM  Mr  38  perdies.  thea  ](^  N  B  wHli  the  nme  Umi 
^^"^'''^     tfS  perches,  to  the  laii4  ctlkd  Jbfor/mg&oiw  Enlmtgtd,  the« 
*"^       with  said  laAd  K  78  degrees  50  miautes  W  5i  perches* 
then  with  a  strsi^  line  ts  the  irst  beguuihig»  tootainitis 
ievea  a^itSi^    Th^  defendant  alsogare  in  evideiice,  in 
support  of  the  ietation  thereof  made  by  him  ob  the  plota* 
the  ceHtficate  and  pateftt  of  the  ttact  of  land  called  FUdt>^ 
frni^M  DUdotery^  survejed  on  the  4th  of  December  1730 
ior^  and  granted  on  the  5th  of  August  1742  to^  Sidmrd 
JUihmmii    The  pltrntiff  then  offered  Evidence  to^proirc^ 
that  tbe  ckfendant  was  the  saneyor  who  originally  locat* 
ed  and  SHrreyed  the  tract  called  Nm^bH*  for  WiUuM 
JSamblei0n  ^e  patentee  ^tieof;  and  for  ^e  purpose  of 
proving  the  original  location  and  sunrey  of  that  tracts  and 
^t  it  began  at  the  pkee  described  M  the  plots  by  tbe 
Mack  letter  F,  and  from  thence  ran  to  the  place  described 
on  the  plots  by  black  letter  €^  to  the  tract  of  land  called 
£UioaU  /b%,as  located  by  the  plaintiff;  and  from  thence 
run  with    EUtotVM  thlfy  to  the  place  described  on  the 
plots  by  black  letter  H,  to  the  tract  called  7%e  Meadows^ 
as  located  by  the  plainttif,  and  from  tlience,  &C  &c.  he 
offiered  to  read  in  evidence  the  following  wiitteo  deposji- 
tion  of  Edward  N.  ffatnbieion^  the  defendant^  which  ha4 
been  before  sworn  to  and  subscribed  by  him,  and  taken 
hj  the  sheriff  of  Talboi  county  on  the  5th  of  April  1799, 
in  an  action  then  depending  in  the  county  court  between 
I^Uiiam  Bambkton,  plaintiff^  and  Smnuel  Temmt,  de- 
ftndant,  viz.    The  witness  summoned  and  sworn  at  tbe 
request  of  the  defendant,  **deposeth  and  saithf  that  he 
tiie  deponent  sometime  past  run  out  a  tract  of  land  called 
Negkct^  but  the  deponent  cannot  tell  at  this  time  tfte  ei- 
act.  spot  where  he  b^n  the  land  called  Aegiecf^  tmt  for 
further  information  refers  to  the  certificate  on  the  snrvey. 
And  tbe  deponent  further  says,  that  he  cannot  recollect 
what  allowance  was  made  on  laying  down  the  tract  of 
land  called  Martingham  Enlarged^  and  for  further  infor- 
mation refers  to  the  certificates  of  said  lands  called  Mtr- 
iingham  Enlarged  and  Neglect,      Queationr-^tM  yon 
measure  the  first  line  of  NegiecU  snd  find  that  17  perchetf 
intel-sected  the  K  B  line  of  MioW$  FoUy  as  joa  then 
YoctiitA  EUiott^B  FbUy?  *  The  deponent  answers,  be  did. 
Qufs^icm— I>id  you  measure  the  second  line  of  Ni^eei 
along  with  EiHeitU  FoUt/^  aa  you  then  located  EiUaifi 
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9hify^  mi  ftid  tkit  #1  perches  intenKcMI  the  ttsi  ihM      t8»« 
of  the  tand  calM  TYit  MeacUnpsi  ag  you  tfaeii  loctUd  7%e 
Meadowaf    l*he  deppnent  answers,  be  did.     Qii«</u>n*~< 
t>i<l  yoo  meagre  the  third  line  of  Jteglect  i^ith  the  first* 
line  of  The  MeadoW9y  and  find  it  32  perches  t6  the  ehd 
of  this   first  line  of  The  SjeOffowa?    'fhe  deponent  an** 
ewers,  he  did.     QuestUm^^Hid  you  measure  the  fourth 
line  of  NtglecU  stiU  with  TVie  Mudowi^  and  find  it  5J^ 
perches  to  the  lan^  called  Jhwrtingham  £nlarged?    The 
dep<ment  answers,  he  did;  ^ud  that  the  abuve  answers  are 
intended  to  correspond  with  the  certificate  of  Aegitct^  as 
he  cannot  charge  his  mepiory  with  any  ef  the  above  qnea<> 
tions,       Queation-^Htrw  did   you   locate  SIR^fz  JPalhf 
trhen  you  made  this  survey  caUcd  ^egfecff  did  you  Uy  it. 
down  course  and  distance  merelyfroin  the  firSt  boundary? 
The  disponent  answei^s,  he  doth  not  recolfect;   ^tstioft'^ 
Wad  you  governed  by  any  other  bdup'dary  but  the  begin- 
ning boiindary  in  laying  down  £UiottU  Fdlh/9    The  de- 
ponent answers,  he  doth  not  kno^  the  b^i^ning  boondst- 
ry  of  EUloWs  Folly,     §t/c«rion-^Wft$  ypu  not  shown  ia 
boundary  of  Ullioti^a  Folly?     The  depopeftt  answers,  Mt 
v&»  shown  a  boundary  of  ^iatiU  F^Uy^  bq^  h<^  doth  not 
recollect  by  whom.       Que»rttm— Was  yon  directed!  in 
tvhat  manner  to  lay  down  ElRcftt^i  Folly  by  th^  plaintiff 
in  this  cause?    The  deponent  is  not  certftifi,  but  t^elieVefS 
he  was.     Queslion — Did  you  run  to  ahy  inore  thi^n  Ortc 
boundary    when  you  laid  dpwn  EUioWs  Foih/f    T^  de- 
ponent cannot  recollect,  tmt  refers  Xq  the  certificate  <5f 
JKeglt4^,     Qiie8iion--^Who  were  your  chain -carriers  when 
you  made  the  survey  called  NegUct?    The  deponent  spya 
Francis    Sinclair  and  James  Harrison*    Questionff^VM. 
you  give  a  tract  of  land  called  iuldtmah*s  Discovery  any 
location  at  alt  when  you  made  this  survey  called  Neglect^ 
The  deponent  answers,  not  that  he  recollects.   Question^* 
tiave  you  iny  knowledge  of  a  comer  free,  or  any  other 
roaVk  of    n  tract  of  hin*  called  €anibridge^  t§te  first 
bdundary  excepted?  The  ;inswer  is,  he  hath  not**    The 
defendant  objected  to  the  readii^g  of  this  deposition,  al- 
TegSn^  that  it  was  illegal  and  incompetent  evidencoy  and 
Ihat  it  was  in  the  nnture  of  parol  evidence  tepding  to  coR* 
iradict,  or  i^ubstantially  vary,  the  legal  op^ratiw  oftlifl 
patent  of  the  land  called  Neglect.    The  County  Oovrt, 
{Eark^  Cb.  J.)  sustained  the  (^ctitu)}  and  re|e(;ted  thai 
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18H.       evidence.     The  pWnliC  excepted f  .and  the  Terdict  aaf 
jadgroent  being  against  him,  he  appealed  to  this  court. 

Tlie  cause  was  argued  before  Polk,  Nicholson,   and 

loHVfONy  J* 

Btdlin  and  Goldsborough,  for  the  Appellant,  paid  that 
ihe  question  depended  on  the  true  location  of  the  lard  call- 
ed Negfectj  that  there  was  a  latent  ambiguity  m  the  grant 
of  that  land,  and  therefore  that  the  parol  evidence  oflered 
ought  to  have  been  recpived  to  explain  it.  Thejr  referred 
io  Peake's  Evid.  115,  123. 

Hammond  and  Keru  for  tlte  Appellee,  refem^  to  $ 
fVoodei.  32r,  328.  2  Eitp.  Dig.  506,  507,  521,  593.  5ei5, 
527.  Mferes,  et  al.  v$.  J^mell.  et  oL  S  Tfiia.  275.  Pov, 
0n  Cant,  431,  432,  435.  Brown  vs.  Selwyn^  Ca.  temp. 
Talb.  240.  Lee  vs.  JHddit,  1  Doll.  Hep.  175.  D<md  vs. 
fiaas^s  Ex'rs.  2  Dall.  Rep.  133.  Ciarke  vs.  rusae/l^  3 
J)aU.  Rep.  415.  Jackson  vs.  Shearman^  G  Johns.  Bep.  I9L 
Spalding'* s  Lessee  vs.  Retder.  I  Ihrr.  Sr  M^Hen.  1ST. 
Rich  vs.  Jackson^  4  Rrown^s  C.  C.  514.  Land  Ilo/d.  Jiss. 
402.  Jackson  vs.  Cator^  5  Ves.  €88.  Jackson  r*.  Bowen^ 
1  Caine's  Rep.  358.  2  Bac.  Jib.  tit.  Evidence,  (G),  Buff. 
JV:  P.  296,  297.  Finney  vs.  Finney.  1  nVs,  54.  Mease 
«f .  Mease^  Courp.  47.  Preston  vs.  Alorcratt,  2  Jf.  Bfk. 
Rep.  1249.  Butcher  vs.  Bvtcher,  4  Bos.  fy  Pull.  1 15, 11 G. 
Lord  Irnhamvs  Child^  1  Brown- s  Ch.  Ca.9S^bnd  Dougk' 
trty  vs.  Benny,  3  Harr.  ^  M^Hen.  430. 

Thr  Couht  were  of  opinion,  tl^al  if  the  different  fracfe 
ofland  called  for  by  Neglect,  were  survey rd  by  course  and 
distance,  when  that  survey  was  made,  tliat  (he  grant  of  that 
tract  passed  no  other  land  than  was  included  in  the 
survey  as  so  made,  and  that  the  prrol  evidence  in  relation 
to  the  survey  ought  to  have  been  received. 

JVDOMENT  REYBRSBD,  AND  PROCEDE^.PO  AWARDED.    . 
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OF  MARYLAWB.  IWf 

Makk  vfi.  Thet  State  use  of  Thomas.  1811. 

Dp.r.  (E.  S.) 
Appeal  from  Eeni  Count j  Court.     Debt  on  bond,  dat-      v— -yl.,^ 

ed  the  lOlh  of  April  1802,  executed  to  the  state  by  thede-        '•JT** 
fentlant.  (now  appellee,)  as  administratrix  de  bonis  non  oif     '^*»*^«** 
m^nn  Smiths  deceased.     The  writ  isf^ued  on  the  26lh  of   in »«  wctHw  «n 
February  18C3.     J  he  dorendant  pleaded  general  perfor- '•"<*  *^''«««^  »»f 

•^  *  ^  '  an     9duiiiii'itnitor 

mancc.     The  replication   set  forth  that  w9;m    Smitlu  de-^-^J^  broucbt 

»  to  rewiTcr  n  »«•»;;«-  • 

ceased,  by  her  will  bequeathed  to  her  granddaughter,  Eli-  ^••„lJ;t^*'*;hi\'^?hJ 
zabeih  lldbdall,  now  Elizabeth  Thomas^  (at  whose  instance  ,';,7iVi'i?.iilJnT5 
and  for  whose  use  the  original  writ  in  this  cause  is  endors- "g'7Jil*'''»f*'hiJ 
«dO  the  sum  of  £20,  to  be  paid  to  her  at  her  day  of  n)arn.  i^^'irnr Vd^m"!!: 
age.  That  Mn  Smith  appointed  George  VansarH  3raTin^rJtJ*'^.  '^ 
*iince  also  deceased,  her  executor;  and  after  his  death  let-  ii/jrvAque^" 
ters  of  administration  de  bonis  nciu  with  the  will  annexed,  w.*tJ*S^pIiilr»Q 
were  granted  on  the  lOlh  of  April  1802,  to  the  defendant.!."'  **" nlrrriil!?. 
That  assets  caroe  to  the  hands  and  po8sessi<»n  of  G,  V,  m  iht  ref»duniy 
Jflann,  the  executor,  in  his  life-time,  and  to  the  hands  and  cutor,  i»i.i»i«-»iirii, 

<d»u  inv«'iit«.n' in 

possession  of  the  defendant,  the  administratrix  </<  5o->'7N  ••nd  ••.tiie*! 
TIM  non.  sufiicient  to  nay  and  satisfy  as  well  the!'^*'*»''»'^"'"*<:"'^» 
debts  of  ^nne  Smith,  as  also  all  the  legacies  bequeath- }*^";:;^,^,^.f"*^,.,;j 
€d  by  her  will.  That  fHiznbefh  WoodaH,  the  granti-Jl^'^Hl'JS 
danghter  of  •^n/i  Smithy  and  |e|.'atec  aforesaid,  after-j^,;„f;a^'o  aaT. 
wards  interTOarned  with  PVilham  Thomas.^wcc  deceased;  h,*^nSryI""*nflf 
and  that  the  said  legacy  bequeatbed  to  her  as  aforesaid,  or""nf,C^»  "i 
any  part  thereof,  not  having  been  paid  and  satisfied,  eitlieriTli^gi!7«i«vlT, 
to  the  said  Elizabeth,  whilst  she  was  R(»le,  or  to  Milliamu.y^nto%  t?iur'!^ 
Thomas  in  his  life-time,  after  their  intermairiagey  or  t«w»«i*ia^^«'»«ne^ 
either  of  them,  became  due  and  payable  to  the  said  Eliza-  '^•-  ^""'n  »ct«*H« 
beth  ThomoJt.    The  defendant  rejoined  io  the  rcolicatinn.  M'w.VrTdmVpi«- 

.1      .    .1  •    •       1         .^  .        .  .  '  irauon     b«iici    to 

thtt  the  original  writ  in  this  cause  was  sued  forth  before  r*'^*•^^*'^*'«^7 
the  end  or  expii-ation  of  twelve  montl.s  from  the  date  ^frt^■;;i''''';;'';^n.n* 
the  letters  of  administration  of  the  defendant.  To  ihis*i£};,*^H''^^^^^^ 
rejoinder  there  was  a  demurrer,  which  the  court  rukd  i';^*;;;!,';^" 
good,  and  the  defendant  was  ordered  to  answer  over.  'Jhe  nu^^wl^"*^*  *^ 
defendant  then  rejoined  payment  of  the  legacy;  and  also 
that  no  assets  came  to  her  hands;  upon  whicii  issues  were 
joined. 

At  the  trial  the  plaintiff  produced  the  will  or  Jinn  Smith 
dated  in  1775,  whereby  amongst  other  things  she  bequeath- 
ed to  her  granddaughter,  Elizabeth  JVoodaU,  £30,  to  be 
paid  to  her  at  her  day  of  marriage,  and  she  appointed 
George  V.  Mann  her  executor,  and  made  him  residuarT 
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1  SI  t.       legatee.    TIm  pUmtHT  id»  prodwatd  the  Mtm  testemoN 
^^^''^'^       turjr  gnmted  to  Qeorgf  V.  Mann  on  «l»e  said  estete,  to- 
gether with  the  inyentorj  returned  in  \77^  amoonting  ta 
S5%5  10  4,  and  proved  by  witneaaes  that  avndry  oej^roes, 
included  in  the  inventoryf  were  hi  the  handa  of  Muun  at 
tlie  time  of  his  death,  and  that  said  negroea  are  now  \m  tbe 
bands  and  possession  of  the  defendaitt.    The  ^efewiaot 
then  produced  the  testameiUarj  bond  on  t]M  estate  ^f  Jtm 
Smithy  given  by  Mann^  dated  the  lat  of  March  1776.  Also 
an  account  passed  on  the  estate  of  Jinn  iimUh  bj  Aumm^ 
leaving  a  balance  duo  the  estate  of  £35$  0  S.  And  proved 
by  the  register  of  wills,  that  no  other  account  appeared  ia 
his  office.     She  alsp  proved  by  the  register  ot  wills,   that 
no  inventory  was  returned  by  bar  on  the  estate  of  Jbi 
Smithf  and  that  G^rgt  T.  3fwm  died  in  190^     She  dM 
prayed  tlie  court  to  direct  the  jury,  that  the  teatimoaj 
produced  was  not  sufficient  to  support  the  last  issoe  joined 
in  this  cause.    3ot  the  Court,  [WorreUy  A.  J.]  refused  to 
give  such  instruction.    The  defendant  excepted;  and  t^ 
verdict  and  judgment  being  (or  the  plaintifl^  the  defendaat 
appealed  to  this  court. 

The  (uiasa  was  argued  before  Polk^  NicfiOLso-s't  and 
Johnson,  J,  by 

Borroll  and  Carmthael^  for  tbe  AppeHat|t|  and  by 
Jame9  Scott  and  Hauuton^  for  the  Appellee, 

JUnCUKKT  AFFIRMSDw 


I>Ec.  (E.  S.)  The  Stat«  uae  of  Thomas  vs.  Manx. 

beqJa^^uTA  ^"^K^^  ^^^  ^^^  County  Court  This  action  was 
Jil^3t'j;^/,f,^  similar  to  the  preceding,  and  on  the  same  bond.  The  re- 
hS  if  Iil!.*'^c"rcrt  plication  to  the  plea  of  general  performance  stated,  that 
IS^^Ttl^^^Jy]  ^nn  Smith,  by  her  will  bequeathed  to  her  granddaughter 
w  to^s^^yJr^nn  Woodall,  (who  is  since  deceased,)  the  suui  of  d§50, 
and  *»^ »»*;•<>  j;;.^tQ  \^  paij  fo  her  at  her  day  of  marriage)  but  if  she  should 
r,*!iln<4'4^A«i^,  die  without  lawful  issue  of  her  body,  that  then  and  in  such 
Thiee     dc«?«tdl^  case  the  testatrix  did  bequeath,  order  and  direct,   that  the 

InHrsttte,         oimI  •iiiirii  ji.  'i^        \  'j. 


i«"««^  legacy  aforesaid  sliould  fall  over  and  be  paid  to  the  said  ' 
«j;;'ri"^T«H  in  A  ^nti  H'oodaWi  §isier,  a  certain  Elizabeth  Woodad,  bow 

W,  NiiU    fh«l   iIkj         ^  ,  '  . 

—  £l^2atcth  Thomas^  at  whose  instance  and  for  whose  wh^ 
this  action  was  bi%>ught.  That , jtpi  Smith  appointed  Ot&rgir 
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P:  jAxw/^.fHtiee  ako  A^teaied^  her  exectitor,  &c.  That  l^U. 
%^n  9f^oo«M/ afterwaMs  inttrmarried  with  Vreorge  Jack-  ^^^"^ 
^on^  liince  deceascdv  that  the  said  -^hn  hith  aincc  died  in-  «^,j;[^ 
Restate,  lUid  witlurat  isdue;  and  that  the  said  legacy,  or^njr 
y«rt  thereqT,  not  havii^  beaci  (Miid  and  sAtiafied  either  to 
tiie  aaid  Jinnj  whiiat  Mie  was  sole,  or  to  George  Jackson  ia 
hta  \ih'  timet  after  thetr  intermarriage^'  or  to  either  of  them, 
bscame  das  and  pa]wUe  to  the  aaid  Elizabeth  TJimnas^- 
The  defendant  r^oiued  to  the  replication,  that  the  origioat 
T^i4  in  this  cfemae  waft  ^M^d  forth  before  the  end  or  expira- 
t&On  of  tweW^  o\ooths  from  the  date  of  the  lettem  of  ad- 
ministration granted  to  tlie  defendant  on  the  estate  of  ^im 
Smit/u  To  this  rejoinder  thei^  was  a  demurrer^  which 
^le  court  orerrakd,  and  gaye  judgment  for  the  defendant* 
Tha  plaintiff  Appeals  (o  this  court. 

The  cause  was  argued  before  Vqlk,  Nioholsok,  and 

JoiINSOSf^  h  bj 

Jame3  Scoit  mnd  Bmistony  for  the  Appellant)  and  by 
<:uttmchaelf  for  the  Aptietl#e> 

The  questions  were,  that  if  the  legacy  vested  in  ^fnn 
U^oodalU  then  the  limitation  oVer  was  void^  or  if  the  auit 
\vras  brought  before  it  ought  to  hare  been^  then  the  judg- 
ment ought  to  be  affirmed.  The  decision  H'as  up5n  the 
gi-ound  that  the  limitation  over  was  void. 

JUDGMENT  AFFIRMED. 


BowNBs  VS.  The  State,  use  of  Tilden,  et  ine.      Dec.  (E.  S.) 

Appeal  from  Queen-Arme^s  Couhty  Court  Debt  on  in  m  aetion  on 
an  administration  bood^  executed  to  the  state  on  the  90th  hTmd  |it<»i^by  i 
nf  October  1790,  by  Jatob  Clauland,  as  administrator  c/f  lu'r*/)  ii  jvTf  j'qj 
bonis  nonn  (Elizabeth  Costing  deceased,  having  been  the  "?"i»*»*»^''^«i    ^r 

■       ^  EC,  to©   lonnev 

executrix,)  of  John  Coatin^  with  the  will  annexed,  with  •^•^"i"**  ^  »fj« 
John  Price^  and  the  defendant,  (now  appellant,)  as  h>s  S!J!i?fi^*d"iii**Tte 
sureties.  The  defendant  pleaded  general  performance  hy  }'^*J',^^^^]J 
Clayland'y  also  a  general  performance  by  C/aj/ilandf  in  his  JJiDtifd^,*?!!!^ 
lifetime,  andjiy  his  executrix  since  his  death?  to  which  JS?  "SJJl^J^*  ^ 
pleas  lion  performance  was  replied,  and  the  breach  assign-  JefjuJinSirEc 

dtfin  of  A,  rreeive^  wul  m  eseeatrU  of  J  C  did  imy  and-aathrf  u*  henelf;  ai  ^nnrdtaa  <>f'  A,  Uie^i4 
Mim  of  n\7  I  ft    DemuiTer  thereto  mWd  gooai  hot  on  ali)>ettl  reversed. 

Wheie  the  bolafice  du«  ou  fku  arenunt  iNiktra  bjr  B  C*.  at  pxeeutnx«>f  J  r.  vi%.%  im  74  1.  apd  the 
aniMinr  of  the  hivrmurt  returned  by  J  O  no  adniiniDtrator  7).  B.  N.  %»-»«  /21.4  a  A,  tlic  eonn^  «uQrt 
MTi«ed  to  direct  the  Jtirf  that  tho  turn  of  ffi3  il  7,  the  diffVrenve  b^ween  thosr  tw0  turn*  h  to  be 
HiWM<jayi|ioyaMrDKo  fiC  «t'li»t«ie  Uurd  ih«n:uf  tbtpenoutletCftte  belttwatb«d  io ber  by  J.U 
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181  !•       cd  in  each  replication,   was  the  nonpatent   of  all    Mit* 
^■^>^'*'     bart  t)f  JoAn  ContirC$  personal  estate  which  was  bedue&Ck* 
^tfc  s3L  Jt*    ^  ^^  ^*""'  *^^*^*^  ^^®  payment  of  hit  debts,  to  be   e<(uftll)r 
divtded  between  hi;*  wife  EHzahtih  Costhu,  and  his   tw» 
^daughters,  SQrah^f\i^  ^nn^  and  their  assigns,  forever;  twt 
if  either  of  his  daughters  shoatd  die  before  the  age  of  16 
jears,  or  day   of  marriage,  that  then  the  sunriiror   afitMiM 
have  her  sister's  part  thereof  to  her  and  her  assigna    br 
ever.      Averment,    that    Sarah^    one    of    the    tegateet, 
departed   this    life    under    the   age  of    16    years,    and 
nnniarrled.   whereby  the  said  third   part  of  che  whole  of 
fhe  personal  estate  of  John  CaWt/i,  so  bet|ueatbcd  to  the  said 
"  Saruh^  became  due  and  payable  to  tlie  said  ^nru  ftn<l  the 
other  third  part  of  the  said  remaining  part  of  John  Costinr4 
personal  estate  became  due  and  payidile  to  tbesaitl  ^nn  kj 
tlie  will  of  the  said  Cb^in;  which  said  .^nn  intermarried  wkk 
M'  TUden^  at  who^,  and  the  said  Annt^B  instance*  thu 
-  sait   was  brought.     That  there   remained    in    the   hands 
of  Ofay  fond  the  sum  of  ££ir  I  7,  clear  persdnal    cstalCt 
ti'hich  was  of  the  said  Costin  after  the  payment  of  his  tlebt»| 
and  satinfying  EUzabtili  Co9l\n  her  third  paLrt  of  t&e  whaJe 
estate  bequeathed  to  her  by  her  husband,  which  said  s«ib 
became  due  and  payable  to  the  said  Ann  in  roanner  al«ce- 
said,  by  the  will  of  the  said  John  Costin^  and  by  the  death 
of  her  sister  Sarahy  &c.   Bejoiiuler  to  the  first  rc^ication» 
that  EUzubeih  Costin^  the  executrix  of  John  Coslin^  ^Ao 
took  upon  herself  the  iHirthea  of  executing  the  saBie,  was 
by  the  will  of  John  Coslin  constituted  guardian  to  the  mH 
'Surah  and  Anu^  and  accepted  of  the  tituit  and  goante* 
siiip;  and  that  she  did,  as  guardian  of  the  said  SarakuA 
dnn^  receive,  ami  as  executrix  of  ./oAn  Costm  d\A  pay  sad 
satisfy,  to  herself  as  guardian  of  the  said  Satah  and  .tei, 
the  said  sum  of  jC£17  i  7.  Rejoinder  to  the  Second  te^i« 
cation,  that  there  did  not  remain  in  the  hands  of  daylmd, 
of  the  clear  estate  of  Costin  onad ministered  by  Eliz^kdk 
Coan'n  after  all  payments^  &c.  the  som  of  ^217  I  7  doe 
to  the  said  M.  TVden^  and  Ann  his  wife;  nor  did  there  re- 
main  in^  the  hands  of  Chiyiaudf  due  to  M,  TUden  and  wlaii 
his  wife,  any  sum  of  money  whatever.  Upon«this  rejoinder 
issue  was  joined.      Ta  the  rejoinder  to  the  irst  replicMien 
there  was  a  demurrer,  which  the  tounty  court  ruled  good. 
At  the  trial  of  the  issue  in  fact,  the  plaintiff  produced  an 
account  passed  by  ElizabcLh  CoUit^  as  esecutrii  en  Jbto 
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CbtrtnVefihite,  leaving  t  balance  due  td  the  eftUte  on  the  tilt 
13th  of  June  1789,  of  ^2rr  14  1,  and  proved  by  the  r^ 
sister  of  wills  that  no  other  aceountwai  paa^ed  by  her. 
The  plaintiff*  alao  oficr0d  in  evidence  ti^  will  otJohn  Coi- 
#ln»  fitted  the  £$th  of  March  1784,  in  which,  aaiong  Otbet* 
dfevises  and  beqneatm  is  the  following:  *^Jlenu  |  g^f»  and 
d^fivtnc  my  whole  personal  estate^  of  what  natdl^  aoeveft 
mtter  a»y  just  debts  are  diacharged  in  niannei'  aforesaid,  io 
be  eqtially  divided  between  roy  ofofesaid  wife,  aqd  two 
dau^tera  Sarah  and  Jimu  and  their  aa6%ns«  for  erer^  but 
If  either  of  my  daughterti  shall  die  before  the  age  of  fixteen 
years,  or  day  of  marriage,  then  the  sarvtvor  sfiatl  hare  her 
eiater^s  part  thereof  to  her  and  her  assigns  for  eVer.'*  <«t 
do  hereby  constitute  and  appdnt  my  Hid  wits  gdardi- 
lift  of  my  said  daoghters,  and  erery  of  theiUf  and  to  haTe 
the  care  of  Iheir  respective  estates  ootil  they  respectively 
arrive  at  the  age  of  siiteen  or  day  of  maniagei  and  lastljf 
I  do  constitate  and  appoint  roy  said  wife  executrix  of  thii 
my  teat  will  and  testament."  Itie  plaintiff' also  produced 
the  inventory  returoed  on  the  Sd  of  November  1790,  by 
J^eob  C/ayland  an  the  estate  of  /f/m.  CQ^iin,  amoenting  to 
dB£14  2  6.  And  prayed  the  court  to  give  the  following  in- 
otntction  to  the  Jury.  If  the  jury  sliall  believe  that  £liza' 
b€th  Costin  received  from  the  estate  of  John  Costin  a  sum 
ef  money  beyond  what  was  paid  away  in  the  course  of  her 
administration^  and  that  she  held  in  her  hands,  unapplied  to 
John  Cb^ftn*^  estate,  to  the  amount  of  £^T  14  I  anac« 
counted  for  at  her  death,  §nd  tiUit  the  amount  of  tfie  pfo« 
irerty  which  came  to  the  IummIs  of  Jacob  Clay/and^  admini* 
alHitor  de  bonis  non  of  Jo/m  Costin^  amounts  to  iSSl4  S  fi, 
that  the  sum  of  £63  1  r  7,  the  difference  bet  weef>  tlie  balance 
of  her  last  account,  and  the  inventory  of  thiei  admiqistratof 
de  bonu  non,  is  to  be  taken  as  part  pajment  of  her  share  of 
the  residuum  of  John  (4>ttin^s  persomd  estate  beqaeathrA 
±6  her  under  bia  will.  But  the  Court,  IH^orrell^  A.  J. 3 
refused  to  give  such  instruction,  being  of  opioton  thatiS/l* 
JTd&i^A  CoBtin^  under  her  bond,  wa^  liable  for  that  suift* 
Terdict  for  the  plaintUf,  and  damages  assessed  to  j62d0 
Id  8.  Judgment  was  rendered  upon  the  verdict  tot  the 
plahnttff;  and  (he  defendant  appealed  to  this  court 

The  cause  waa  anjued  before  Polk».  NicaoLsoir^  asA 
/eoiHsoir^J. 

vol*  txK  dl 
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18n«  ,SuliUti  for  the  Appellant     By  the  bond  given  bjf  Clf^ 

landj  his  sureties  could  only  be  liable  for  what  came  tu  his 
hands  of  the  estate  o(John  Costing  uhadmidistered  by  £/£' 
zabeth  Costiru     Clavland^  himself,  \t  he  received  the  pro- 
per^y,  was  liable^  but  not  as  administrator  de  bonis  non^ 
fw  under  the  bond.     The  general  demurrer  to  the  rejoin- 
der, that  Elizabeth  Coatin  was  the  guardian  of  Jinn^  ac- 
cepted the  trust,  and  paid  over  the  money  she  received  as 
executrix,  to  herself  as  guardian,  admita  the  factsj  there- 
fore she  did  pay  over  the  money;  and  no  presumption  ia 
necessary  of  the  payment  over,  as  the  demurrer  admits  it. 
After  the  lapse  of  a  year  the  legacy  vested,  or  must  be 
presumed  to  have  been  paid  over  to  the  guardian.     He  cit- 
ed 3  Hart.  EnL  228,  329.     Harris  vs.  Wright^  (decided 
in  the  late  general  court.)  2  Bac*  Ab.  S86;  and  Qugnn  vz* 
The  Stale,  use  Put,  et  al.  L  Haru  4*  Johns.  36. 

Carmietwdy  for  the  Appellee. 


Deo,  (E.  S.)  Thomas's  Ex'x«  vs.  DiinaNc},  oae  of  Paoc 


•fd£  mSpi^  Atve,al  from  Kent  County  Court  Action  of  debt, 
mJm  Sr£i*^  brought  on  tlie  ISth  of  April  1804,  on  a  bond  executed  by 
MS^^LiTlr  tbe  testator  of  the  defendant,  (now  appellant,)  to  the  plain- 
ten^lLtoiSSI  tiff />emitJi^,  (now  appellee,)  on  the  22d  of  Septembec 
^  179^  conditioned  for  the  payment  of  ^£400  current  money 
on  the  1st  of  January  1796,  with  interest  from  the  1st  of 
January  1793.  The  defendant  pleaded  payment.  At  the 
trial  the  defendant  pr(>^uced  an  account  stated  between 
i>enning  and  the  defendant's  testator,  in  which  the  fomer 
was  charged  with  sundry  sums  of  money  due  to  the  latter, 
commencing  on  the  1st  of  January  1793,  and  ending  on 
the  iBt  of  January  1794,  and  credit  given  on  the  1  at  cff 
January  1793,  of  a  bond  for  dCoOO,  and  interest  thereon  to 
the  Ist  of  January  1794;  also  with  a  bond  in  October  1792, 
with  interest  from  the  1st  of  January  1793^  and  payable 
tbe  Hi  ot  January  1796,  fpr  £400,  and  also  with  die  in- 
torest  thereon  from  the  1st  of  January  1793,  to  the  1st  of 
January  1794,  leavir^  a  balance  due  on  that  accouAt  from 
Thomas  to  Denning  of  ^£73  11  91,  to  which  accoont  wm 
the  Allowing  acknowledgment,  signed  by  DmniM 
(and   proved    to   be    his   handwriting*)   on  the   fU   «C' 
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September  1794,  "I  Jo  hereby  acknowledge  Ihe  *a-  18tl.^ 
bove  and  withm  statement  to  be  just  and  true,  and  the  ^  ^""^ 
several  sums  of  mouej  herein  ft^ted  tp  h^ve  l^een  paid  by  -  ^H^ 
tfiUiam  Thomas^  I  acknowledge  to  be  right  and  agreeable 
to  my  several  orders  drawn  on  hiiOi  which  said  orders  were 
drawn  by^ne  previ:^t)9  to  my  assigning  his  bonds,  herein 
'Credited,  to  M>*8.  Marxf  ffoodland^  and  that  I  have  re* 
ceived  no  mqney,  T^or  drawn  any  orders  on  him  on  account 
of  the  said  bonds,  since  the  assignment  of  said  bonds  to 
the  said  Mary  Tf  oodland.*^  The  plaintiff  then  produced 
the  original  bond,  which  had  no^  t^en  filed  in  the  cause; 
but  gave  no  evidence  of  the  assignment  upon  the  sainav 
uxgned^Oeorge  Denning^  and  olijected  to  the  said  paper 
coii(aining  the  said  account,  and  the  receipt  of  the  same^ 
going  in  evidence  to  the  jury,  ^nd  the  Court,  [^EarU^ 
Ch.  J.  and  fforrell^  A.  J.]  were  of  opinion,  that  the  same 
was  not  proper  and  admissible  evidence  to  go- to  the  jury, 
being  of  opinion  that  the  admissions  of  the  assignor,  made 
ftobsequent  to  the  assignment,  as  evidenced  in  the  ackaow* 
ledgment  itself,  of  payments  made  to  him,  ought  not  to  be 
received  as  testimony  to  this  prejudice  of  the  fightV  of  the 
assignee.  The  defendant  excepted;  ant}  the  verdict  and 
Judgment  being  against  her,  she  appealed  tothjs  aourf 

The  cause  was  argued  before  Pol«,  NiqnoLs^i  and 

JoHSIftON,  J^  . .  , 

Carmichael  and  Murray,  for  the  Appellant,  contended, 

1.  Tliat  there  was  no  sufficient  evidence  of  the  assignment 
of  the  bond  to  Woodland^  under  whom  Page  claimed. 

2.  The  declarations  of  Denning  were  evidence.  They 
cited  Chitty^s  Plead.  6.  Bauenr^an  vs.  JRadcniuSj  7  71  B, 
662;  and  Peaked  Evid.  164. 

Mouston  and  B^rroO^  for  the  Appellee.  / 

JUDOMBirr  REVERSED.' 


Rawkiivs's  Lessee  vs.  Gculd.  Dec  (E.  S.) 

Appeal  f»on>  Qumn  Jlnn^a  Ceuntj  Court    Ejectment  ^a^««««^ 
for  a  tract  of  land  tailed  MacUmbormigh.    Defenoe  o» S^JJJ  't"^ 

•ndJ.Whi,  vii^ 
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Ut%      iWTiUti  ^od  plo^  retHiMd.    At  )Ui»  tnd  ib«  »M«til^ 

'l^^  ^t  oC  the  tract  of  iMid  celled  ^acUinborough.  Be  «U^ 
treoed  hit  t'tt|e  him  the  ^tentee  to  a  certain  JM«iA  /fmir 
iftfiit  whe  be  preyed  te  have  interioarried  with  eoe  y%oawfl| 
Wyoiii  Mid  then  read  the  foilowieg  deed  bom  7%9imm^ 
WyMf  aiifl  JtWifi^  l^ia  wife,  to  John  PmrionM^  to  prove  af 
clieaatkM  of  her  title  to  i'iil'aeiay  ami  hi«  heira,  for  enre% 
iQx.  **Amopg  th^  land  recorda  of  Talbot  co^ntjTi  awnfg 
pthtt*  thiiifft  the  following  19  enrolkd,  to  wtt^  Thomas  9Ty^ 
tUtj  imd  Ju4ilh  fFj/aU  hia  wife,  the  ai^  Jw/iih  beans  fint 
privately  e^iamjiied  aa  t}ie  lew  requirear  coiAt  befbrei  tk§ 
cpurtt  eoid  did  ackoowledge  this  following  deed  of  aak 
unto  /ohn  Pattonti  Thia  indenture  made  the  I6ih  daj  e( 
Novem^rt  in  the  e'^th  jear  of  the  (loimfuon  ^  Ckmrkt^ 
idmpltHe  Lord  and  Proprietary  of  ^  Proviwee  of  M^^fJ?. 
liiul  and  Avalon,  Lord  Bam«n  of  BaUimort.  &€.  I  Mfi^h^* 
tween  Thomas  Wy^u  and  Jiidith  Wy^U  hia  wife,  of  A*^ 
we  party«  and  John  Paraau  of  the  other  paHjr»  botsb  in<r 
habitanta  in  Talbot  ceooty,  in  the  eforcaaid  ^protijtee  of 
Man/bmA-W\in^^lh^  that  Tho$Aa$^  f^yaftf  fiA  iJmi 
qufiaent  qf  Judith  fVjfM  bta  wifei  for  and  ia-eoniUfcatiM^ 
of  fire  thouf^id  lUid  eisht  hundred  poUnda  of  tahacce,  t% 
him  io  hand  already,  before  the  aeating  and  delivery  hfver 
of  to4be  aaid  John  Parsons^  the  recept  whereof  he  deHh. 
eckoowledget  and  for  every  pai4  thereof  doth  herelry  ab«! 
aelutely  and  cUarly  etonerate,  acquit  and  diaeliarge,  dii 
aaid  Jofm  Parsons^  hia  heirat  etecutoraf  admtniatrntoraan4 
naaigna,  and  by  these  presents  hath  given,  granted,  herr 
g^pined,  $lienatedt  aold«  enfeoged  and  conf  nned,  nnlo^lliin: 
the  aaid  John  Paf9on$^  hia  beira  and  assigila,  for  even  J^ 
parcel  of  laod  lying  and  being  in  Chattf  river,  and  11% 
Talbot  connty,  and  in  the  aaid  province  of  Ahrt/lundi  h^. 
ginning  at,''  jic  ^^cotitaining  jtnd  now  laid  ont  for  .^le 
bnndred  and  ninety  aiui  nine  acres,  more  or  kaa;  to  have 
and  te  hold  the  aaid  landa  for  ever,  together  with  all  wayv 
eaaenienta  and  privitledgea,  tq  the  aame  belonging  of  ap*^ 
pertaining,  together  witb  all  writing,  deeda,  ehartei^  de* 
▼identa,  touching  or  concerning  or  any  part  or  parcel  tkei^' 
^i;  to  hAve  and  to  hold  tbt  aaid  parcel  of  land  ttttat^Ot^. 
U  the  banada  abate  numtioned,  together  with  ill  tneadoar 
or  feadia§  paattire  gronnda}  underwnada^  waler  eonraeai^ 
iiiUngi  fowling  waya^  peofiia^  comnuMlitiea,  coeatfiebi  «£ 
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^\d  \tmds  bfiirig  lately  in  the  tenure  6r  oc^vpattbn  tf  th»      ^JJ^CJlf. 
f*ld'  Tkoftk^  fPjfUU^Mi  tbo  alt  the'  eitatc,  right,  thte        ^ji^ 
pmi  intereisl)  nsr  or  potle^sion,  properly,  claim  and  ^e*^  ' 
maml  wliatsoever/ of  him  the  said  TItcfdas  fVipait^ff^  tn 
•f»d  to,  the  aam^«  vrkh  all  wmings,  and  all  deedd,  eti« 
(Mices,  charters,'  transeripta,  toea»  pattenti,  court  I'oMeBi 
^xeriptH  and  munimenta  whataoevert  touching  atid  ctmi-' 
pertiivtg  the  premises  or  any  part  or  parcel  thereof,  to  have 
and  to  httld,  aiKl  shalland  will,  foi'evermore^  warrant  and 
dc^nd  by  these  preaents;  and  thp  aatd  Tkonia»  ^ya^^  at 
the  time  of  ensealing  ami  delitery  hereof,  of  theae  pteaenti, 
18  aad  standeth^  is,  and  until  a  gond  pure  and  perfect  and 
•tisolnte  eatate  of  if^keritance  of  aH  and  aingutat  the  b^« 
fM-e  granted  premises,  and  eVery  part  therjaof,  shall  be  fM* 
ly  veated^  aettM  and  «^utad»  m  and  upon  the  said  John' 
I^mrmmin  and  hta  ItetrS)  according  jto  the  true  intept  and 
liieaiiin^  of  thesa  presents,  shall  remain,  continue  and  be- 
aei^edv  of  4&d  in  the  ^ai^  |ands«  and  all  and  singular  cither^ 
{He  premmea,  in  and^  by  these  pt*esenM  granted,  bargained 
and  sold,  w}th  all  and  erery  of  these  rights  and  apperte- 
tMrtieesf  afid  mem)^rs»  of  a  go«id,  perfifect  and  ab^lute  es- 
tate of  tnherl^aneed,  in  fee  simple,  wttl|put  any  condition 
,  or  Itmitatfon  of  any  use  or  user,'  or  esta^jM,  in  or  to  any 
lieraon  or  persons  whatsoever,  to  iftcir,  chapge,  deleat,  de^ 
tetmfaie,  or  make  void  the  same)  and  that  t||e  said  TKomor 
ffifatU  at  the  tlmaof  eDsaalingand  delivery  of  these  pre^* 
asbts^  liath  full  poi)p^r,  go^d  right,  and  lawful  authority, 
to  grant,  batgarn^  sell,  and  coi^yfjr,  and  all  aad  ^ingulav 
the  before  hereby  granted  or  mentioned  premise^  to  ba 
granted)  p^esolsas  with  tlieir  and  every  of  their  rights  and 
aipportauatieos,  unto  the  sakl  ^ohn  P-atBOnn^  hf^  heirs  and 
assigns,  in  manner  and  fptna  afmeiaidi  and  that  he  the  Said 
John  Pur9&H8j  hia  Weirs  or  assigns,  and  every  of,  shall  an< 
nay,  by  force  and  virtu#  of  ti^ese  presents,  fronv  ti^ne  to 
time,  and  ^t  all  t>mes  l)ereafter»  lawfully,  peocably  an«( 
quietly,  ha^e«  hold,  oo^npji  poasefs  and  enjoy,  the  said 
lands,  and  ||ll  tnd.  sicfgolar  the  l^efbra  granted  premises, 
%ttb  t^eir  and  every  of  llieic  T%^%  members  and  sipperte" 
baoc^,  to  have,  receive  and  take,  t()o  issue  and  profit* 
IMfflof,  to  his  and  their  own  pmper  t^s^  and  behoof  for 
aver,  ^thout  any  |ett|  aoiti  traoUo,  denial,  lpt«rrtjptit>n^^ 
e^fctioi^  iOft  4i«tart^i^H:ei  ^  ih^  said  Tlt^^tm  tfy<^  ^ 
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1^1.       heirs  tir  t88ign$f  or  of  cnj  other  person  or  persond  v/hA^ 
goever,  lawfully  claiming  from  or  by,  or  under  hiro«  or 
any  of  them,  or  by  his  or  their  means,  act  or  consent,  tkle, 
interest,  privity  or  procurement,  and  (hat  free  and  plear, 
and  freely  and  clearly  acquitted,  exonerated  and  discharg- 
ed, or  otherwise,  from  time  to  time  well  and  sufficiently 
save  and  keep  harmless  by  the  said  Thomas  Wyatl^  hu 
behrfi,  execptors  or  administrators,  of  and  from  all  manner 
of  fines,  or  other  gifts,  grants,  bargains,   sales,  leases, 
mortgages,  joynters,  dowers,  title  of  dower,  statute  mer- 
chants, and  of  staple,  recognizance,  extents,  judgments, 
executions,  uses,  entailes  and  issues,  with  all  other  tkiiss, 
troubles,  incumbrance  whatsoever.     In  witness  whereof 
the  before  named  Thomas  f^yatt^  and  Judith  ffyatt  \m 
Mfife,  of  the  one  party,  and  John  Parsons  of  the  other  par- 
ty, hath  interchanc^eably  set  their  hands  and  seals  the  day 
and  year  above  written. 


Signed,  sealed  and  deliver-' 
ed,  in  the  presence  of  us. 
John  Punowu^ 
his 
mchd.  X  Bridge.'^ 
mark 


his 
Thomas  X   Fryal/,  [Seal.] 

mark 

her 
JudUh  X   fFydt,  [Seal.  J 

mark 


This  llecd  was  certified  by  the  clerk  of  Talbot  county 
court  to  he  copied  from  one  of  the  land  records  of  that 
county.  The  plaintiff  also  read  in  evidence  a  deed  frodl' 
John  Parsons  to  John  tiamtr^  and  one  from  John  Parsons 
and  Damtras  Parsons  his  wife,  to  John  Homer*  He  then 
read  in  evidence  the  will  of  John  Uamerf  devismg  bis 
dwelling  plantation  to  his  daughter  Mary  Hamer^  and  prov- 
ed  that  a  certain  Mary  Hamer  married  one  Johnr  Chairts^ 
and  by  him  had  two  sons  John  Uiairea  and  James  Chairen'^ 
of  whom  John  Chairts  was  her  eldest  son  and  heir  at  law; 
that  she  survived  her  said  husband  Chairts^  and  intermarri- 
ed with  a  certain  Solomon  Clayton^  and  after  his  death  she 
became  the  wife  of  one  Edward  Downts^  and  died  the  widov 
of  Downes  in  the  year  1779.  The  plaintifTalso  proved  by 
a  witness,  that  he,  the  witness,  was  at  the  funeral  of  the 
•aid  Mary  Downes^  and  when  he  had  returned  home  with 
lier  mother,  who  is  now  dead,  he  was  informed  by  her,  that 
the  maiden  name  of  the  said  Mary  Dawws  wfts  Hamer^  but 
that  he  did  not  i*eraember  to  hare  anderstood  from  her  that 
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4ht:  said  J/an^  Dotvms  was  the  daughter df«/o/m  Homer,  1611« 
The  plaintiflfalso  proved  by  said  wjtnessi  that  the  late  John  ^ — /^ 
diaircs,  deceased,  who  was  spmetimes  called  Preacher 
•Tohn^  was  the  eldest  son  of  the  above  named  John  Cludres^ 
Ron  of  the  saiff  Mary  Downeg^  and  that  the  said  Mary 
Ihiwnts^  Ai  her  deceasei  was  a  verj  old  woman.  By  another 
ivitness-»t))at  many  years  ago  he  lived  in  the  family, 
of  the  above  named  Alary  Dotones^  and  that  he  con- 
stantly understood  from  her  and  others,  thiit  preacher  John 
Chairtu  washer  grandson,  the  son  of  her  eldest  %oxi  John 
Chaires^  at  that  time  deceased;  and  that  the  plantation  in 
Johny  Cake  N^eck^  held  by  the  said  Mary  Downe9^  she  de- 
livered up  to  her  said  grandson  in  her  life-time.  Which  last 
mentioned  evidence  was  oflTiired,  not  to  prove  a  possession 
itt  the  plantation  aforesaid,  but  merely  to  show  that  John 
Chaire9<^  preached,  was  grandson  and  heir  at  law  of  Mary 
Dovmes.  The  plaintiff  then  read  in  evidence  a  deed  from 
the  said  preacher  «/qAit  C/ioirex,  to  the  l^sor  of  the  plaintiil. 
When  the  plaintiff  had  thus  traced  his  title  from  the  paten- 
tee, the  defendatit  moved  the  coUrt  to  instruct  the  jury,  that 
the  above  mentioned  deed  from  Thomai  IVyatt  and  Judith 
his  Wife,  to  John  Par»onSf  was  inoperative  to  pass  a  fe^ 
f^om  Judith  Wyatt  to  John  Parsons^  she  not  being  a  grant- 
or in  that  deed,  and  that  tliere  was  a  chasm  in  the  evidence, 
and  that  the  plaintiff*  who  is  to  recover  on  the  strength  of 
his  title,  could  not  therefore  support  his  ejectment.  The 
court,  [/'ur/ieZ/,  A«  J. 3  was  of  opinion,  and  did  so  state 
to  the  jury,  that  the  said  deed  from  Tliomas  hVyaii  and. 
Judith  his  A'ifo,  io  John  Parsons^  was  inefiectual  to  pass 
the  fee  simple  estate  to  John  Parsons^  th^  said  Judith  not 
being  a  grantor  in  the  said  deed,  and  that  the  title  of  the 
idaiutiffwas  not  fully  made  out.  The  plaintiff  excepte<l; 
and  the  verdict  being  against  him,  he  appealed  to  this 
court. 

'''ITie  cause  was  argued  before  Polk, 'Nioholsok,   and 
Johnson,  J. 

.  Oirmu^f /,  for  the  Appellant,  contended,  that  a   dif* 
.  f^rent  construction  will  be  given  to  a  deed  of  168S  from 
what  would  be  gWen  to  a  rodem  deed;  and  although  the 
deed  in  i|tte8tioa  would  be  ittvalid  if  a  recent  one,  it  was 
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▼ilid  as  $n  ancient  deed.  He  referred  to  2  BfL  Com. 
098»  379,  S80t  H'righi  pa,  Kemp,  ST.R.  470$  and  /.mtg^ 
don  VB.  Goah^  S  Lev.  21.  In  die  deed,  the  name  tf 
Judith  Hynil  ia  inserted  in  the  premUes.  Lord  Say  and 
Sf^^M  caae,  10  Ahd.  46.  That  if  the  deed  was  orisina)}/ 
UiYatid  it  WM8  Butde  valid  by  the  acta  of  1674,  cA,  2,  # .  ^ 
md  1715,  ck.  47,  «.  4. 

iTi^rr,  for  the  Appellee  The  deed  is  incompetent  to  pasa 
the  fee  in  the  land  from  JwlUh  ffyaft^  either  at  common 
law  or  under  the  acts  of  asaemblj.  It  does  not*  on  the  face 
of  it,  purport  to  pass  any  intercut  except  ftat  of  the  hxis-* 
band.  t.  Judith  ^yaU\%sA  nut  granted.  2.  If  she  did,  jet 
t])e  deed  was  not  properly   acknowled|;ed, 

1 ,  Judith  fPyuU  doth  nut  grant  either  in  tl^  premiaes,  or  la 
lite  habtndunu  2  DIk.  Conu  298.  If  the  deed  can  operate, 
it  must  he  as  a  deed  of  bargain  and  sale.  It  cannot  operate 
as  a  bargain  and  sale,  for  there  is  no  money  cmiHderafiarL 
I  Blk.  Coin.  464.  GittingB's  Law  vt.  U(dl,  1  ffiirr.  4- 
«7(iA/)'9.  H.  Chaney^s  Lessee  V3.  fFaikin^y  Ibid  997*  The 
words  of  the  conveyance^  must  express  tlie  extent  of  the 
interest  to  be  passed.  Wood*9  Convey,  228,  ^9*  The 
deed  must  be  sealed  and  delivered  by  the  party  amtraettngt 
Co.  Lilt.  35,  b.  There  must  be  a  grantor,  grantee,  and  % 
tiling  granted.     2  Blk.  Corn.  296,  2^7.     fVood'M  Concty, 

,  2.  The  deed  was  not  executeil  and  acknowledged  by 
Judith  as  the  acts  of  assembly  required.  1  Bac.  M.  467. 
Woodr9  Convey.  167,  1G9.  Webnler  vs.  ffali,  2  Harr.  ^ 
Ai^Hen.  19.  Ifanogf^  »♦•  ^<?wngt  Ibid  SS.  Lewis  vs. 
fVaterSf  3  Ifurr.  fy  AI'Hen.  4S0.  3fayson'*9  I^ctBu  c&. 
i^esflonj  1  Harr,  fy  M'Hen,  276;  and  Hammond's  Lessee  vs* 
Brice^  Jbii  923,  ^^.  It  ia  not  stated  when  the  deed  was 
recorded* 

CarmiehoeU  in  reply^  The  deed  was  acknorwledged  m 
open  court,  and  therefore  the  form  of  the  acknowledgmcBt 
need  n6t  appear.  It  is  also  aided  by  the  act  of  1807,  eh.  59. 
Tlie  deed  was  recorded  in  time,  for  haring  been  acknow* 
ledged  in  court  it  was  left  with  tlie  cTerk  to  be  enroIle4» 
and  hi»  omission  of  the  time  of  enrolment  will  not  inraU* 
date  it. 
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Deo.  (fc.  8.) 
Appeal  from  JterU  Countj  Court     Actieti  of  reptevlti      Wy^ 
Ibr  a  negro  slave  named  Joseph.     The  writ  issued  on  the       ^i^ 
11th  of  March  1809.    Tlie  defendant,  (now  appellaDt*)        ^'"*^ 

id    IwBlevin  fit* 

pleaded,  t.  Property  in  himself.  Q.  Nbn  eepU  infra  ^resanegi^herethe 
mnnoM^  and  3.  w9c/to  non  accrevil  infra  ires  annos.  GeDewurvUcdoa,tiM> 
ral  replication  and  issue  loined  to  the /ira^  plea.  Totiieu*  preVent  ike 
second,  plea,  the  plaintiff,  (the  appellee^)  replied,  that  *hc  ^{'JJJ*^,  ^^^J 
defendant  had  for  three  years  held  the  possession  of  the  S^^iiStiiion*^ 
l^egro  man,  under  the  pretend^  that  the  right  of  property  }J«*«j«»jjjjJ^^ 
%vas  not  in  the  plaintiff,  but  that  he  acknowledged  himself^f  ^^,*''^][^ 
content  that  the  plain titf  should  recover  the  possession  of  pJS/S^  iSSj^^ 
the  negro,  provided  he  had  the  right  and  the  property  in  bid),  ult  Mif  m^i£ 
T<>  tKe  tlUrd  plea  be  replied,  that  the  cause  of  action  did  ^m^C^jJ^ 
accrue  withiq  three  years,  to  wit*  on  the  20th  of  March  J!i"to,*iSd^^' 
1 806.  Rejoinder  to  the  second  replication,  that  he  the  de-  iiuiM»e^d^«»id 
feudant  held  the  negro  for  more  th^n  three  years  in  hisuioJr^^m  ihi 
own  right  and  property,  and  hath  never,  at  any  time  with   »»».»»  fey  ».  wi'  ©r 

1  .1        1,.  ti^  .  .         .    .        »a!e dated  ittlTW, 

lo  three  years,  acknowle^lged  himself  content  that  tlie  plam-  «*»*    «  riiwimi 

■^  '  ®  "^  warrauiy;   but  u 

tiff  should  recover  possession^     Surrejoinder,  protesting  j^  ^p«]^j^^'*^^jjj 
that  die  facts  stated  in  the  replication  are  truei  an<l  joias  ^V.3i/**;;jl**;5: 
issw  that  the  defendant  hath  within  three  years  acknow-  S!.nk?'^^'S 
leaded  himself  content,  &c.     Verdict,  1.  That  at  the  Umc^^i  ,br^?dS»"o 
of  taking,  &c.  the  property  of  the  negro  was  in  the  plain-  bT^KST^iiJ 
tiff.     ^  That  the  defendant  ''did  not  hold  possession  of -'"''' 
^he  negro  under  the  pretence  that  the  rigtit  and  property 
was  not  in  the  plaintiff,  but  hath  acknowledged  himself 
content  that  the  plaintiff  should  recover  possession  of  the 
pe;gro,  provided  the  plaintiff  should  prove  the  right  and 
prop^rfy  of  the  negro  to  be  in  him  the  plaintiff."    3.  Tliat 
the  cauie  of  action  did  accrue  within  three  years. 

1.  At  the  trial  the  plaintiff  produced  John  fVillis  as  a 
witness,  and  offered  to  prove  by  him  tliat  the  negro  man 
named  Joseph^  mentioned  in  the  declaration,  was  held  by 
a  certain  James  Wroth^  who  by  his  last  will  and  testament, 
dated  the  Tth  of  Octaber  1734,  bequeathed  the  same  negro  to 
the  plaintiff,  to  remain  in  his  mother's  care,  and  for  hU  use, 
until  hearrived  at  age;  which  will  he  read  in  evidence.  And 
that  tlie  witness  afterwards  intermarried  with  Ann  VProth^ 
the  wife  of  James  Wrothy  the  testator,  and  at  that  time  the 
said  negro  wiis  in  the  possession  of  the  said  Ann  Wroth^ 
the  wife  of  the  said  testator^  and  the  mother  of  the  plain- 

VOL.   111.  3^ 
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18t1;        tiC     He  further  ofifered  to  prove  by  the  'saine  witnesfy- 


WrMf 


whom  he  showed  had  been  discharged  bj  the  insolTentlaw 
ptJLi*  ^"  ^^^  y^^^  ^79iy  that  he  had  heard  the  defendant  «y, 
fclnce  the  original  writ  impetrated  in  this  cause,  **that  tf 
negro  Joseph  dk)  not  belong  to  him  he  did  not  want  him^ 
and  DO  property  he  had  was  his,  aOd  that  no  law  suit  was 
flecessary.'^  The  defendant  then  objected  to  the  compe- 
tency of  the  said  witness,  and  produced  his  deed  to  Jimui 
Wroth^  junior,  under  whom  the  defendant  claims^  dated 
the  10th  of  August  1?92,  wherfeby,  in  consideratiOD  of 
•£120,  JTVUs  the  witness  granted;  &c.  unto  Ji  Jfrolh^  aH 
his  goods  and  chattels,  &c.  and  amongst  others  the  said  ne« 
gro  Joseph^  &c.  it^ith  a  general  warranty.  This  deed  of 
sale  was  daly  acknowledged  and  recorded.  But  the  conrt^ 
\lVorrMj  A.  J.}  was  of  opinion,  that  the  witness  was  com* 
pete&t,  and  that  the  testimony  was  proper.  *  Tlie  defendant 
excepted; 

2i  The  plaintiff  then  offered  to  prove  by  John  fPiHu,  t 
witness  sworn,  that  he  had  heard  the  defendant  in  August 
1809  say,  that  if  begro  Joe,  the  ttegro  named  in  the  declare* 
tion,  was  not  his,  he  had  no  property^  and  that  he  did  not 
want  htm,  And  that  no  law  suit  was  necessary.  To  this  tes^* 
timony  the  defendant  objected  $  but  the  court  permitted  the 
same  to  be  given  to  the  jury.  The  defendant  excepted) 
and  the  verdict  and  judgment  being  against  hint  he  ap-^ 
|>ealed  to  this  court. 

The  cause  was  argued  before  PolS|  NicHOLsoir,  aoA 

J«HK80N|  J. 

Carmickaelf  for  the  Appellant,  referred  to  GalUghervi, 
Bollingswortfh  3  ttarr.  ^  AfHen.  1^2;  anid  PeakeU  EvitL 

300,  sor. 

Chambers^  for  the  Appellee,  cited  MottU^B  Lttwt  f^s* 
Vattckren^  I  JML  Rep.  65.  Bent  vb.  Bidter,  3  71  A  97i 
fVaUon  V8.  SheUey,  1  T.  R.  298,  SOI.  Jordaine  vb.  Lath- 
brooke,  7  T.  /?.  601.  \Oxmdin  ««.  PeAtriee^  2  Salk,  69f| 
and  1  Selw.  N.  P.  321. 

The  Court  concurred  in  opinion  with  the  coiirt  beIo# 
on  both  the  billt  of  exceptions,  and 

/VOGICSNT  A7PinM£n» 
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SjPSDDSN  vg,  The  State,  use  of  Marshall,  itux.  1811. 

Deo.  (E  8.) 

Apfbal  from  T^hi  County  Court    It  was  an  action      ^"^^^^ 

of  debt  brought  upon  the  guardtan  bond  of  Joseph^Telford^      itvttmtm 

executed  to  the  stiite,  on  the  Utli  of  February  1 8JD,  to  re-   i„  j^|^  ^  . 

cover  the  balance  of  the  estate  due  to  his  w^d   t^op^iQ^^^^i^'Su 

IVeaver,  for  whose  use  and  that  of  her  husband  the  action  JJiSSJ'lSJndtS 

was  prosecuted.  The  defendant,  (the  appellant,)  one  of  thf  ^i^^fSJ^^ 

i^uretieain  the  bond,  pleaded  two  pleas.    1.  General  perrS^*^iS!!!S 

formance;  and  2.  That  the  guardian  bad  accounted  and  SI^uiS«r  or 

paid,  &c.  To  these  pleas  there  were  tlie  general  replicati-  «!i^dr*eHdiroZft 

2ns   of  nonperformance,  with  ^n  assignnient  of  breaches,  e^'  re«^«iiinH7 
nd  that  the  iruardian  had  not  accounted,  &Ct     Issuer  were  aTio^w  wA  m 
joined  to  the  rejoinders  to  the  replications.  wheaayMc«>»iu» 

1.   At  the  trial  in  the  coqoty  court,  at  May  term  1808,  aiS^«5!»i3  w« 

^  '        ^     ''  '  open  to  ex«m«*^ 

the  defendant  offered  in  evidence  certain  accounts  render- ^.^  *;^j^ 
ed  by  Joseph  Teljord,  as  guardian  oi  Sophi^  Jfpxveti  (the  gy»^^"iJ"*^jJ 
wife  of  Uilliam  Afarshall^  at  whose  instance  ^i^d  for  whose  ^j*^*J«eiJJI 
use  this  aption  was  brought,)  to  the  orphans  co^rt  pf  Talb<4^iS^'''l^^£iSi 
county,  passed  and  allowed  by  that  court,  and  9ontende4  ^tSlinMlibl^^ 
tliat  the  accounts,  (there  being  no  r^\  estate  ^f  the  or-^^^tTntM* 
ph^n,)  so  passed  and  allowed,  were  conclusive  evidence,  ^!^^' the  en^' 
n^  .well  on  the  guardian  as  the  minor,  to  show  what  i|i^ere  wuMti"  *** 
the  balances  respectively  due  by  Telford  to  Sophia  h\s eoortiMve no au* 
ward,  at  the  several  times  when  the  accounts  were  passed  cqmi^  ^  14 

1      ..         -1  .       .1  .  •    1  •  .    nHMntrittDce  and 

and  allowed  by  the  orphans  court:  and  that  no  other  evi-  edoMtwn  of  hi% 

•^  •  ^    %r»rd  for  any  p«" 

dence  was  admissible  on  the  part  of  the  plaintiff  to  8ho\jr  {*jJ^«J^t»jjj  pjj: 
that  the  accounts  were  erroneous,  or  that  the  orphan#}gi"JJ*"*j;^*^^ 
court  had  exceeded  their  authority,  or  had  made  improper  i^,;^^^f*"^ 
or  unreasonable  allowances  to  the  guardian,-  for  that  the  „^*'\?i;,*?e?"bj 
accounts  were  the  acts  apd  judgment  of  the  orphans  court,  J5\^lXijf5 
having  competent  and  conclusive  jurisdiction  over  the  sub- SSj,  ^**;«5lS5- 
ject  matter  of  the  accounts,  apd  of  the  charges  and  al  b^L^toTInd 
iowances  therein  contained,  The  plaintiff  then  prayed  STriSSrof **t£ 
the  opinion  apd  direction  of  the  court  to  the  jury,  S*tIiJefuirdtan 
that  the  accounts  so  rendered  to,  |ind  passed  and  allowed  nance  and  ^daeu- 
by,  the  orphans  court,  were  not  conclusive  evidence  as  <>o°  h  u  Mmne^ 
aforesaid,  but  that  they  were  nrtnui/cicie  evidence  only  of»»fl'<«  •'w^  K^- 

J*      ,     ,  •!.#.'  ther  cndence  that 

flie  balances  respectively  due  as  aforesaid,  and  were  open  ****•"*?•  "^uj^a 
to  examination  by  the  court  and  jury;  and  that  the  plainti(r^|^J^,«[f^ 
»^>ght  give  other  evidence,  to  show  t)iat  the  accounts  were^^'Jg^'^^JJjJK 

to  be  iMilv  10  tli0 
foarduin  Air  the  nudntenasiee  and  edoeation  of  hi,  ward. 

Where  the  lum  of  boimo  alu*w«l  by  the  ori^hans  eourt  to  a  ffuardkin,  <br  the  maintenanoo  and 
edocanon  ot  hM  wmrrf,  eweeArd  cIm:  ammial  inMne  of  the  wardVcfiate.  it  wa$  held  that  ike  CMTdiatt 
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18tf.  erroneovs,  or  that  the  orphans  court  bad  exceeded  ttiliir 
authoritj.  Or  that  the  orphans  court  had  nia«le  improper  or 
tmreaaonaUe  allowances  to  the  goardiant  m  the  accounts. 
And  the  covntj  coort^  {Pumellmi  fVovrdk  A.  J.)  did  so 
give  theh*  opinion,  and  direct  tlie  jarj  accordingly.  The 
defendant  etcepteit. 

S.  The  plaintiff  Aien  gave  in  evidence  a  copy  <^the  re« 
cords  of  the  orphans  court  of  Ttdbot  caunfy,  by  which  it 
appeared  that  Jo$eph  Tdf&tiy  (the  principal  obligor  in  the 
bond  opon  which  this  action  was  brought,)  was  appointed 
guardian  to  Eofhia  Wtmm^  on  the  11th  day  of  February* 
in  the  year  1800;  and  that  the  orphans  court  of  TaSiff4 
county  had  aHowed  Te^ord  for  the  board,  clothing  and 
8chooling«  of  SophiOj  for  a  certain  period  of  time  previoua 
to  the  appointment  of  Ttlford  as  her  gvardmn.  The  conn* 
sel  for  the  defendant  then  offered  to  prove,  by  parol  evi- 
dence, that  Sophia\\MA  been  actaally  maintained  and  edi]« 
cated  by  Tdford  for  the  whole  period  of  time  so  allowed 
in  the  said  accoonts  fay  the  orphans  court.  The  plaintiff 
then  prayed  the  court,  to  direct  the  jury,  that  the  orphans 
court  had  no  power  or  authority  to  allow  a  guardian  for 
the  maintenance  and  education  of  the  minor  for  any  period 
of  time  previous  to  Ins  appointment,  and  that  the  jury  were 
not  to  make  any  such  allowance.  The  court  gave  the  di<» 
rectlon.    The  defendant  excepted, 

5.  The  defendant  then  offered  in  evidence  certain  ac** 
counts  rendered  by  Telford^  as  guardian  o( Sophia  Weater^ 
to  the  orphans  court  of  Talbot  county,  and  paissed  and  al- 
lowed by  that  court,  in  which  accounts  certain  sums  of  mo- 
ney were  charged  against  Sophia^  for  her  board,  clothing 
and  schooling,  for  certain  periods  of  time  therein  menti^ 
oned,  and  which  had  elaps^ed  before  the  time  when  the  ac- 
counts were  passed  and  allowed,  and  which  sums  of  mo- 
ney exceeded  the  yearly  inc6me,  or  interest,  of  Sophia'^s 
estate  during  the  periods  aforesaid;  and  the  defendant  con- 
tended, that  the  sums  of  money  so  charged  in  the  accounts 
for  board,  clothing  and  schooling,  of  Sophia^  though  ex« 
ceeding  the  said  income  or  interest,  being  allowed  by  the 
orphans  court,  io  and  by  their  passing  and  allowing  the  ac- 
counts, is  a  final  and  conclusive  aMcerlaimrienl  by  the  or- 
phatis  court  of  the  sums  U  be  allotted  to  Telford^  (the  gti^r- 
dian^Jfor  the  maintenance  and  edufxOian  rfhis  ward,  and 
that  the  jury  were  bound  to  ullow  them  id  tfaii  csimi  Ml 
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.the  defendant  prayed  (he  court  ^o  to  direct  and  give  their  1  &11. 
..opiDioo  to  the  jury.  But  the  court  refused  to  give  tlie  di-  ^^^^^'"^^ 
jr«ctioB|  but  on  the  contrary  directed  the  jury,  that  the 
sums  of  money  being  chiirged  and  allowed  by  the  orph^ia 
eourti  is  no/  a  final  and.  conplusiya  ascertainment  of  the 
SumH  to  he  allu,wed  to  Telford  for  the  )naintpnance  amledu* 
.cation  of  St^hiOj  but  that  it  waa  competent  to  the  plainti^ 
.to  show,  by  other  evidence!  that  said  sums  were  improper- 
ly alh)we«r  by  the  orphans  c^rt,  or  that  fh<>y  Vfere  iai^ger 
aUowAi^pea  tlian  ought  to  be  made  to  Telfrrd^  for  the  main* 
Itenancn  and  education  of  Sopliitu    The  defendant  except- 

4.  The  plaintiff  then  gftve  in  evidence,  thut  the  orphims 
court  of  Talbot  county  had  allowed  to  Tplfonl^  as  the  guar- 
dian of  SqpIUa  his  ward,  in  the  accounts  rendered  by  hivu 
and  passed  by  the  orphans  court,  the  sum  qf  twenty  five 
pounds  per  annum  during  his  guardianship,  ^d  that  that 
^um  exceeded  the  annual  income  of  Sophid*s  estate*  Tl)e 
defendant  thereupon  offered  to  show  by  evidence,  tl)at  the 
^um  so  allowed  by  the  orphans  court,  to  Tefford^  for  the 
board,  clothing  and  schooling,  of  Sophia^  during  the  time 
•f  his  guardianship,  were  not  resisonable  allowances,  or  an 
adequate  compensation  to  him  for  such  board,  clothing  and 
achooling,  during  the  time  ot  his  guardianship,  and  contend- 
ed, that  the  jury  had  a  right  in  this  caus^  to  exceed  that 
allowance.  Whereupon  the  plaintiff  prayed  the  court  to 
direct  the  jury,  that  inasmuch  as  the  sum  of  twenty -gve 
pounds pir  annum  exceeded  the  income  of  the  orphan,  and 
had  been  allowed  and  ascertained  by  the  orphans  court, 
that  the  defendant  was  concluded  thereby,  anjl  that  the 
jury  could  not  exceed  the  said  sum;  and  the  county  court 
did  so  direct  the  jury.  The  defendant  excepted.  The 
verdict  and  judgment  being  (oir  the  plaintiff,  tiie  defendant 
appealed  to  this  pourt  The  cause  was  argued  ^i  a  former 
tenn  of  the  court. 

JTerr,  for  the  Appellant  (a).  The  question  stated  in  the 
j/ir8t  bill  of  exceptions  is.  Whether  the  accounts  of  a  guardi- 
an, passed  by  the  orpTtans  courts  (being  the  acts  and  judg- 
ments of  a  court  having  competent  jurisdiction  over  the 

('•J  As  this  is  a  Icadiofr  c;R«e,  and  ss  the  Reporters  bave  not 

been  able  to  procure  tjie  opinion  delivered  |iy  the  Court,  they  liavd 
thonghtit  advisable,  ({hough  contrai*}*  to  their  geneiU  cuMoni,) 
So  jrcport  the  Argument»  ot  thct  Q«wwci  U icngtU. 
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1B11.       subject  matter  of  the  accounts,  and  of  th^  charges  and  al<r 


The  scale 


lowances  contained  in  them.)  are  conclusive  evidence  of. 
^tmim  ^^*»  where  there  is  no  real  estate  of  the  orphan?  Thi» 
question  of  the  jren^ro/ conclusiveness  of  the  accounts  of  % 
guardian,  when  passed  bj  the  o)*phans  court,  as  to  all  thd 
items  contained  in  them,  will  appear,  upon  the  least  con*, 
sideration,  not  to  be  the  same  point  as  that  stated  hi  tho 
third  bill  of  exceptions.  A  decision  is  understood  to  have 
been  made  in  the  late  general  court,  on  the  question  of  the 
conclusiveness  of  the  accounts  of  executors  and  adminisr 
trators,  passed  by  the  orphans  court,  by  which  it  was  de- 
tifrmined  tliat  such  accounts*  when  produced  on  trials  at 
law,  vrere  prima  facie  evidence  on  I  j.  Jiowybr  this  dtci« 
sinn  bears  upon  the  tine  point  raised  in  the  third  bill  of  ex- 
ceptions, win  be  hereafter  considered,  when  the  distincti- 
on will  be  shown  and  proved  between  tlie  general  questioa 
of  the  conclusiveness  of  all  judgments  of  the  orphans  court, 
and  that  of  the  peculiar  act  of  ascertaining,  in  their  discre* 
lion,  an  allowance  to  the  guardian  for  the  maintenance  and 
education  of  the  ward.  But  as  it  is  presumed  that  the  de* 
cision  alluded  to,  not  having  been  given  by  the  highest  law 
tribunal  then  existing,  will  not  be  considered  biiidi)<g  09- 
this  court,  the  point  may  be  still  discussied  upon  the  prin« 
ciples  and  authorities  of  the  common  law.  Inasmuch  as- 
the  orphans  court  have  the  distinguishing  characteristic  of 
a  court  of  record'-^Xhe  power  of  fine  and  imprinomneni'^t 
h  certainly  at  least  doubtful  whether  their  proceedings,  in 
cases  of  which  they  have  an  express  jurisdiction^  can  be 
questioned  or  controled.  Why  is  the  judgment  of  any^ 
court  conclusive?  Either  because  it  is  a  court  of  record^ 
or  because  it  lias  competent  jurisdiction.  The  truth  of  the 
recorcis  of  a  court  of  record  must  be  tried  by  the  records 
themselves*  and  there  shall  be  no  averment  against  the  truth 
of  the  matter  recorded.  2  Bac  ^br.  lit  Courts^  &c.  (D  2,) 
101.  .Every  court  having  a  power  given  it  io fine  and  iro- 
pfison,  is  tliereby  made  a  co^rt  of  recorcl^  the  proceedings 
of  ^hich  can  only  be  removed  by  writ  of  error  or  certiorari^ 
Jbidf  and  the  authorities  there  cited.  By  tl)e  act  of  1798, 
cA.  101,  subch.  15,  a,  IS,  the  orphans  courts  are  pxprcss* 
ly  invested  with  a  power  to  fine  and  imprison.  So  by  s.  16, 
they  are  empowered  to^e  and  commit.  Since  then  these 
couits  clearly  possess  the  distingui&liiog  powers  of  a  court 
pf  record,  'Hhere  can  be  no  averment  e^i^t  t)ie  truth  of 
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i^e  matters  recorded;"  but  their  proceedings.  In  all  cases  181 1. 
within  their  jurisdiction,  are  conclu««ive,  except  thej  bt 
turrected  by  appeal  in  the  manner  prescribed  by  la\t.  By 
flie  act  above  cited,  {sub  cL  15,  b.  12,)  an  express  juris- 
diction is  giveh  to  the  orphans  courts  over  the  accounts  be- 
tween guardians  and  wards;  and  they  arc  invested  **witk 

'full  powen  authority  and  juriscHction^  i^  eitaniint^  hear  and 
4ecTee^  iq>m  all  accounts,  claims  and  dema;ids,  existing  be* 
tween  wards  and  their  guardians,  &c.  and  may  enforce 
Obedience  to  their  decrees  in  the  same  ample  manner  as 
the  court  of  chancery  may."  Wherever  a  court  has  com- 
petent jurisdiction  over  the  subject  of  their  decision,  suck 

.  decision  is  conclusive.  Thus  the  courts  of  common  law 
in  England  give  credit  to  the  proceedings  a!)d  sentences 
•f  the  ecclesiastical  couHs,  in  matters  in  which  they  have 
A  jurisdiction;  and  if  there  be  a  gravamm^  it  must  be  re- 
dressed by  appeals.  2  Bac  M.  tit  Of  the  Sccle^asHcal 
Couris,  (D)  171,  (E)  174,  and  the  cases  thkre  cited.  So 
likewise  of  the  court  of  chancery;  '•for  it  were  very  absurd 
that  the  law  should  give  them  a  jurisdiction  and  yet  not 
puffer  what  is  done  by  forcie  of  tliat  jurisdiction  to  be  full 
proof."  Buller^  N.  A  24S,  244.  Even  the  judgments 
snd  decrees  o^ foreign  courts^  having  competent  juri^dict!- 
on»  are  allowed  to  be  conclusive;  Ibid  244,  245.  If^ 
ihen,  this  case  is  to  be  tested  by  the  oitly  principles  of 
law^  and  analogous  decisions,  which  can  be  found  in  the 
books,  we  can  suppose  no  other  principle  capable  of  break- 
log  their  force,  except  that  of  the  impolicy  of  a  construe* 
tion  which  shall  give  to  courts^  constituted  -as  our  or* 
phans  courts  are,  the  ample  and  uncontrolable  powers  con* 
tended  for  in  this  case.  But  if  this  court  shall  now  see  the 
que3tion  to  be  really  reducible  to  this  simple  point  bf  view, 
they  will  not  hesitate  a  momeht  in  deciding  how  far  j9o/icy 
can  be  allowed  in  any  degree  to  influence  their  deliberati- 
<ms.  The  power  of  settling  the  accounts  of  guardians,  is  a 
new  and  special  jurisdiction  given  tc^  the  orphans  court  by 
the  act  of  1785)  ch.  80,  s.  9,  and  it  is  difficult  to  conceive 
wiiy  the  legislature  should  hav^  then  raised  this  jurisdicti- 
on, without  intending  that  the  acts  of  these  courts  should 
be  held  as  binding,  judicial  acts.  For  what  purpose 
should  these  courts  make  a  settlement  of  any  guardianship 
account,  if  immediately  afterwards  every  item  of  allow- 
ance or  charge  adjusted  in  the  discretion  given  them  by 
I3iw  toight  be  altered  or  rescinded?; 
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lSn«  ,  Bt^fore  this  act  of  1735,  t<;uardians  were  ovrfy  liaUe^ 
be  called  to  accouat  by  the  ward,  on  ao  action  of  account^ 
in  the  courta  of  common  law,  or  by  bill  in  chancery.  In« 
deed,  previonsly  to  the  act  of  ir£9,  ch*  4,  «.  2,  compelU 
ing  guardians  to  account  for  the  surplus  profits  of  the  real 
estate,  it  seems  an  idea  prevailed,  that  all  the  profits  be- 
longed  to  tlie  guardian,  he  maintaining  the  ward  thereby. 

The  second  bill  of  exceptions  consists  of  two  branthes-^ 
JFirst,  Whether  tl«e  orphans  courts  have  any  power  to  make 
AM  allowance  to  a  guardian  for  the  maintenance  and  education 
of  the  ward, /or  any  period  of  lime  previous  to  hin  appoint* 
ment.  Secondly.  Whelherajury,  on  evidence  given  to  tUein 
that  the  ward  had  been  actually  maintained  and  educated| 
during  that  period,  by  theguardian,  can  make  any  allowance 
for  it,  the  same  having  been  allowed  to  the  guardian  by 
the  orphans  court? 

On  the  first  branch,  the  universal  practice  of  the  orphan i 
courts  to  make  such  an  allowance  to  a  person  who  takes 
an  orphan  under  his  care,  and  expends  his  own  money  in 
his  support,  in  conie7rq>lation  of  becoming  Ms  guardiafu^ 
ought  to  be  respected  as  a  custom^  making  a  laiv^  inas-^ 
much  as  it  tends  to  the  great  advantage  of  unprotected  or» 
phans,  and  is  an  inducement  to  relieve  tliem  at  a  periodf 
when  they  most  stand  in  need  of  assistance.  A  strong 
ground  of  ulility  like  this  ought  (o  determine  the  construe^ 
tion  on  a  doubtful  point;  and  if  even  in  strict  law  it  ap- 
pears to  have  been  originally  an  error  in  the  orphans  courts 
to  adopt  such  a  practice,  as  it  is  so  consonant  to  justice* 
and  so  uniform  a  rule,  the  courts  in  this  case,  as  (hey 
liave  dtme  in  many  others,  may  apply  the  maxim  **cam- 
murds  error  facit  jus;^  and  they  may  certainly  Justify  the 
adoption  of  such  a  maxim  by  an  argument  from  the  great 
inconvenience  which  would  arise  from  a  contrary  constrtfc^ 
tion,  so  many  accounts  standing  upon  the  reeords,  settled 
according  to  this  rule.  In  numberless  mstances  the  exe- 
cutor or  administrator  of  a  deceased  person  has  been  ne- 
cessarily led  to  take  care  of  tl\e  infant  children  of  the  tes- 
tator, or  intestate,  until  it  U^as  ascertained  whether  any  dis- 
tributive share  remained  to  them  or  not;  and  when  they  have 
thus  expended  their  own  money  upon  the  orphans,  in  con- 
templation of  becoming  their  guardians,  (in  the  event  of  their 
being  any  property  lo  attract  a  guardianship,)  the  orphans 
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ctwirb,  in  conformity  to  every  principle  of  justice  tfbd  181t; 
goml  policy,  make  an  allowance  fur  that  expenditure,  in  the 
subsequent  accounts  passed  by  such  persons  as  guardians. 
Upon  the  same  principle  an  allowance  ought  to  be  made  to ' 
any  other  person  who  shall  humanely  undertake  to  investi« 
gate  the  rights  of  orphans,  and  meanwhile  to  protect  and 
support  them;  and  although  the  record  does  not  show  thia 
to  have  been  the  fact  in  the  present  case,  yet  if  any  case 
can  t>e  supposed,  in  which  the  court  would  adjudge  that 
such  allowance  could  be  made,  the  exception  must  prevail. 
But  the  other  branch  of  the  exception  is  maintainable  in 
law-^A(i/  the  jury^  on  emlence  given  that  the  ward  had 
been  actually  maintained  and  educated  by  the  guardian/or 
a  period  of  time  previous  to  his  appointment^  may  allow  far 
il  in  their  verdict.  The  law  raises  an  assumpsit  on  the 
part  of  an  infant  for  the  payment  of  necessaries  furnished 
him.  S  Bac.  Abr.  tit.  Infancy  <$•  Age,  (F)  595.  If  an  in- 
fant comes  to  a  stranger,  who  instructs  him  in  learning, 
and  boards  him,  there  is  an  implied  contract  in  laio  that  the 
party  should  be  paid  as  much  as  his  board  and  schooling 
•re  worth.  Ibid.  Before  the  act  of  ir85,  (before  cited,) 
it  seems  there  were  but  two  modes  of  remedy  against  a 
guardian,  to  compel  him  to  account,  by  bill  in  chancery^ 
or  by  action  of  account,  3  Bac,  Mr,  tit.  Chiardian^  (I) 
419.  For  although  the  act  of  1729,  c/i.  24,  s.  8,  declarer 
that  guardians  shall  render  an  account  to  their  wards  of 
the  surplus  profits  of  their  real  estate,  beyond  what  shall 
be  necessarily  expended  in  the  maintenance  and  education 
of  such  wards,  the  remedy  upon  this  act  seems  to  have 
beea  by  action  of  account.  It  does  not  appear  that  either 
the  commissary  or  the  orphans  court  had  any  power  of 
citing  a  guardian  to  render  an  account,  which,  it  seems*' 
he  was  to  do  only  when  the  orphan  arrived  at  the  age  of 
fourteen^  and  he  was  compellable  then  by  the  orphan  only 
by  action  of  account.  Ibid.  The  guardian,  either  as  an 
accountant  in  chancery,  or  on  an  action  of  account,  was 
entitled  to  all  equitable  allowances  and  reasonable  expen- 
ses. Ibid.  This  is  due  to  all  accountants  by  the  common 
law.  Co.  Litt.  89,  a.  Hence  it  may  be  argued,  that  aU 
though  the  jurisdiction  over  the  accounts  of  guardians  has 
been  vested  in  a  new  court,  such  guardians  are  to  account 
npon  the  same  principles  as  in  the  former  jurisdiction; 
TOL.  nu  33 
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Itn.  mi  fUnNMiHga  contmrmt  jurttdictioti  ]d  the  orphiM 
eonHSf'  lio4  ooorti  of  law,  the  miii«  riile  aftd  pri«dpte 
must  necesflsnly  apply  tt^  and  goVern  (he  sane  aobject^ 
if^  Ihcreibre^  ia  a  court  of  chancery,  or  in  an  acl'ton  of  acf 
cooAt^  tho  aHviMHioe  contoiidod  for  woold  have  hteii 
made  to  the  gaardian,  aol>oih  in  the  orphans  counts,  asiA 
•n  a  tris)  at  iaw,  in  an  aetioii  upon  the  {^andlao^a  hondt 
it  is  equally  doe  to  the  guardian.  The  expense  of  thd 
SiainteiiaBce  and  education  of  die  orphaa^  for  the  tiwie 
pre«ions  to  the  appointment  of  Joseph  Te^ord  to  ,tbo 
guardianriiip,  had  created  a  claim  against  the  infant^ 
which  must  be  oonsidered  JMth  ai  legal  and  equitable^  It 
was  such  4M  would  have  supported  an  action  at  Uw  against 
the  ioOuit  Tdfotd^  then,  being  appointed  guardian,  and 
i&erwacds  coming  io  teooont  with  the  iolantf  wbeAer  iQ 
a  cowrt  of  chancery,  -or  o(i  an  action  of  account  in  a  court 
Af  law,  wouid  'have  been  entitled  according  to  the  antho^ 
rilies  dted,  to^uch  an  equitable  allowance*  In  lik^  man« 
ner,  when  <aceouiiting  with  the  orphans  court,  he  might 
equally  claim  the  allowance;,  for  this  act,  which  gave  ju- 
risdiction to  a  new  court,  to  call  a  guardian  to  accouutt 
did  not  in  any  manner  alter  the  princtpUi  upon  wl^cb 
ouch  account  should  be  rendered  or  settled;  and  all  -eqair 
table  allowances  were  stiU  due  to  him  a»  on  aeeouniani^ 
before  whatever  tribunal  he  might  be  called  to  render  bii( 
mccoont  This  case  may  be  considered  as  enalagous  to  tha^ 
«f  an  intruder;  the  infant  may  dissemble  the  wrong,  and 
call  him  to  account  as  guardian.  3  Bac  M.  419.  So  wb^re 
nny  person  wha Iras  protected  and  supported  the  orpiian,  and 
expended  money  in  furnishing  necessaries  for  bis  mainter 
nance  and  education,  shall  afterwards  be  appointed  hia 
guardian,  it  is  a  confirmation  by  the  orphans  coi:^  of  his 
'expenditures  and  interference  with  the  infant;  and  if 
without  being  appoints  guardian,  he  might  l^y  law  recover 
of  the  infiint  the  value  of  the  necessaries  furnished  hiob 
much  more  is  he  entitled  when  clarming  an  allowance  as 
a  guardian  and  aeeotmtanl.  In  short,  it  is  impossible  Io 
conceive  why  his  claiming  the  atlowance,  wAfn  meofuni' 
mg  a$  guardian^  should  make  such  claim  either  the  lea^ 
•quitable  or  legal.  But  it  has  been  ejected  that  tkm 
allowance  could  not  be  claimed  before  the  jury,  upon  thp 
evidence  ofiered,  because,  as  an  account  in  bar,  it  couHl 
not  be  admitted^  no  neiict  havmg  Jbeen  ^en  of  such  ai|? 
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;  in  bar,  igreerisly  to  the  acts  of  ftssemWy 9  nor  kodi  it-  1  Bll« 
been  pleaded  as  a  diaooont.  Bnt  ft  in  clear  that  the  very 
<]tiestiort  before  the  jury  was  opoB  the  aecotmto  passed  by 
the  j^ardiaii  with  the  orphaps  court,  and  that  th^  wero 
referred  to  bif  the  plea  of  spicial  performance^  stating  that 
the  gaardian^  had  accounted  with  the  orphans  e(mrk^  ac^ 
cMing  to  law,  and  the  accounts  were  required  by  law  ,ta 
be  recorded.  The  accountf  contaioing  the  allowance  in 
controversy,  was  a  nmtter  of  record*  to  which  the  piMrty 
was  referred  by  the  pleadlogs  in  the  case,  and  to  which  ha 
bad  access.  No  odier  notice  than  this  was  ever  before  re* 
quired  in  such  a  case;  and  it  can  never  be  seiioosly  £<m^ 
tended  that  the  law  requires  a^nardian,  sued  on  bis  bondf 
to  give  notice  befbre  trial,  that  be  intends  to  r^ly  apon  his 
accounts,  passed  by  the  orphans  court,  and  duly  recorded^ 
If  this  notice  be  requisite  as  to  am/  items  in  such  accounts^ 
if  certainly  may  be  required  as  to  all.  The  olijection  of  a 
tkmt  rf  notice,  mtint  therefore  appear  unfounded^ 

On  the  third  bill  of  exceptions  the  quration  is.  Whether 
the  items  in  the  account  of  a  guardian,  passed  by  the  ery 
phans  court,  which  constitute  tlie  allowan^  or  charge  fur 
bbard«  clothing  and  schooling,  {^mainteminee  and  educa* 
thti^^^)  for  a  period  of  time  which  had  elapsed  before  the 
passage  of  such  account,  (the  amount  of  which  items  ts>» 
ei^d  the  yearly  income  of  the  orphan,}  be  a  final  and  eotkf^ 
fiusive  uBcertainmtnt  of  the  amount  to  be  allowed  to  the 
guardian  for  the  maintenance  and  education  of  the  m-pban^ 
Two  points  were  made  in  the  discussion  of  this  questloft 
m  the  court  below— /Irs/.  That  the  ascertainment  b^  tfm 
orphans  tourt  of  the  allowance  for  matntmoffioe  and  &iuc6h 
^n,  was  not  conclusive;  and  Seeondiy*  That  the  aseer* 
tainnient  should  be  made  fremous^  to  an  eospmeUture^  The 
question  of  the  condusiTeness  ol  the  ascertainment  made 
by  the  oTfihans  court,  of  the  amount  to  be  expended  for 
gftaintmaxtce  and  eduMlien,  appears  to  rest  on  different  and 
ftr  stronger  grounds  for  the  appellee,  than  the  fianat  bili  of 
elxceptions.  It  has  been  betore  stated,  that  the  act  ot- 1785 
Vested  a  new  and  peculiar  kind  of  jurisdiction  in  6ie  op« 
]phans  tourts,  by  requfriog  that  guardians  should  annualij 
^ettieiMt  accounts  with  those  couKs.  By  the  operation 
4jf  this  act  the  orphans  court  tvts  m&de  a  party  te  saoh 
Settlement,  and  invested  with  a  discretionfM'j  power  of 
tteldif  iiHowaofes  to-thegaf^iftUi  efaobeyaud  the4ocotiH 
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'16lii       <#  the  guardian.     Such  autbority  to  90ttiB  the-  mcotmf^  te^ 

ti  tenmni^  impli^  the  power  of  a  condiraive  adjustment 

of  the  ^owances  to  be  made,  and  to  suppoae  ao  absolute  . 

diacrNion  giveo  to  the  orphans  court  to  authorise  «ack  ex? 

penditure  of  the  ocphans  estate,  for  lug  maintenaoce  aod 

edocatioD,  ti^ikey  might  think  most  for  his  advantage)  and 

ftat  when  such  expenditure  was  actually  incurred  nndec' 

the  discretion  of  this  court,  and  an  allowance  accordingly;. 

made  fur  it,  another  tribunal  might  set  it  aside,  appears  t» 

be  the  grossest  absurdity.     The  authority  given,  and  the 

power  to  be  exercised  in  this  case,  are  wliolly  dlfTereit 

from  a  jurisdiction  giveo  to  a  courts  to  adtninie^r  Uie  law 

in  cases  of  any  particular  class,  wherein  error  in  judgment 

of  the  law  may  take  place,  and  ought  to  be  redressed  or 

corrected  by  appeal^     A  discretion  to  oMortdin  nana  qf 

money  to  he  expended^  roost  necessarily  be  supposed  wh 

controlable  by  any  oth^r  tribunal  than  tliat  in  which  s»di 

discretion  is  lodged,  unless,  indeed,  some  mode  of  cimn 

ratting  that  discretion,  brfore  the  act  atUhorised  fyy  it  wert 

aiUmU^  done^  had  been  provided  by  law.    It  appears  oh* 

viously  to  have  been  the  intention  of  the  legislatiirey   bj 

the  act  of  1798,  cA.  lOU  «u6  ^,  1^  it.  10,  to  vest  mxl 

absolute  and  uncontrolable  power  in  the  nrphans  courts  t^ 

superintend  the  education  of  the*orphan,  and  to  make*  i^ 

their  dtM^reiion,  such  allowance  for  his  fmpport  as  slioiiUU 

under  all  clrcumstaoces,  be  most  advantageous  to  himi 

^ilh  a  view  to  his  future  prospects  in  life.     It  was  der 

signed  to  do  away  that  mea?  and  contracted  policy,.  whkJi 

bad  before  prevailed,  of  hoardiag  up  the  little  property  of 

the  orphan,  and  suffering  him  to  be  brought  up,  without 

ti»os«  advaotai^e^  of  education  which  miglU  enable  bim  .t» 

become  useful  to  his  country.     Thus  in  the  narrow  policy 

of  1715,  the  act  of  assembly  {ciu  S9,  9.  9,)  direcU  that 

orphans  shall  be  mainlained  and  educated  hj  the  increase 

of  their  stocks,  and  interest  of  th^r  estates,  it  be  bound 

tmt^  ^x*    Qut  the  impolicy  and  disadvantages  of  this  syj^ 

tern  progressively  appearctti,  §nd  we  find  the  legislatui^e,  in 

1785,  allowing  an  expenditure  for  the  purpose  of  motfi*- 

tenance  4^nd  education^  of  a  part  of  the  principgl  of  the  m^ 

phan's  estate,  not  exceeding  one-tenth.     The  a^t  of  1791^ 

ivjth  a  liberal  an^l  enlightened  view  to  ameliorate  the  ^on*- 

dition  of  orphans  of  small  estates,  and  to  authorise  the  v^ 

plii^Uon  of  their  litil^  fortu(ie  foi  ih^  atmnment.  o(  t^ 
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greatetft  oC  all  poMitile  tdvantages,  a  good  edicattqp,  tps!*  ,  |B11« 
tfoe  orpbanfi  coiH*ts  with  a  discretion  to  allow  a«  o>uch  of  Vx*"^ 
the  principal  of  the  pergonal  estate  as  would  be  sufficient 
to  maioiain  aod  educate  the  orphan  in  a  proper  manner. 
Tbat  the  ascertainment  to  be  tbiis  made  bj  tiia  orphans 
«ourt  was  intended  to  be  conclusive,  i»  clear  from  tlie  ex- 
pressions of  tbe  actcof  1708,  {sub  cfi.  1^  s.  \0;)  bjut  more 
pprti^larly  from  the  proviso  that  no  part  of  the  rt^d  estate 
ihallf  on  account  of  maintenance  and  education^  be  di** 
minished,  without  the  approbation  of  (he  couit  of  chance^ 
vf^  or  general  court,  an  well  a^  of  the  opphaqs  court;  for 
^19  shows,  most  clearly,  that  when  the  reed  etiaie  v;as  not 
concerned,  the  discretion  of  the  orphans  court,  in  making 
the  allowance,  should  be  unpontrpled.  Excrptio  probat 
tegulam.  Where  the  real  estate  was  to  be  disposed  offer 
the  maintenance  and  efiucation  <if  the  orphan,  the  discre-. 
tion  of  the  orplians  court  ynis  to  be  checked  by  the  superior 
discretion  of  the  chancer/  court,  or  geperal  court;  but 
"When  only  the  principal  of  the  personal  estate  was  io  be 
broken  open,  the  discrfitioii  of  the  orphans  court  might  be 
exercised  witliout  controL  The  reasons  which  might  have 
indueeid  the  legislature  to  give  this  absolute  discretion  t» 
the  orplians  courts,  are  yaviqns  and  striking*  In  the  first 
ylace,  it  seemed  neoensary  that  there  should  be  some  trU 
bonal  Vith  which  the  guard iap  should  account  annually, 
to  see  that  he  was  pot  going  on  for  any  length  of  time  ia 
making  expenditures  in  his  own  wrong.  By  accounting 
mmuaUy  he  would  ascertain  what  kipd  of  allowance  the 
eourt  were  disposed  to  make  for  the  education  and  general 
advantage  of  the  orphan,  and  \\\%  estate;  and  the  tribunal 
snaking  thisallowance,  on  a  settlement  of  the  <|npual  account, 
Yrith  a  fresh  impression  of  all  the  circun)8tanpes  of  the  case, 
were  better  able  to  do  justice  than  any  cpurt  or  jury  at  a  dis- 
tant future  day,  when  many  considerations,  then  justly 
weighing  to  induce  the  allowance^  might  be  un^ttco()ed  to  or 
forgotten.  To  allow  the  county  courts,  or  a  jury,  to  control 
the  discretioQ  given  to  the  orphans  court  in  this  case,  ^ooM 
amount  to  a  repeal  of  the  act  of  1798,  and  unsettle  number- 
less cases  now  supposed  to^be  finally  adjusted  under  the 
powers  given  by  this  act  A  guardian  has  faithfully  exe^ 
<:uted  his  trust;  he  may  be  supposed  to  have  made  large 
expenditures  in  the  maintenance  and  education  of  the  or- 
lphaD|  vaA  to  have  fairly  accounted  wi^  th^  orpb$ins  court^ 
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181K  if  direct^Ml  bf  law;  perkupe,  oat  of  sbvndaol  ouifkm,  \m 
bad  obtained  from  tli^  orphans  court  a  pr^iou$  uttrt^in^ 
ment  of  tbe  aroooiit  to  be  oipeeded,  and  baa  aqiiared  his 
expendKurea  accordiogly— -Is  it  possible  tUat  a  constmc- 
tioQ  of  the  law  aliall  prevail  that  maj  subject  him  to  a  re- 
covery by  tbe  ward  of  the  amount  of  the  very  expendit«r« 
which  Im  has  made  for  the  beaeltt  of  the  orphao,  ^nd  ud-» 
der  tbe  express  dbrection  of  a  competeot  trrbunaJ?  Sftck 
a  coostruction  might  niin  many  of  tlie  most  faithlul  gQar« 
dians*  and  operate  as  a  gr^iss  fraud  opoo  the«i.  |t  may  bm 
here  also  repeated,  that  to  suppose  a  diaereiion  to  bt  ipyexk 
to  one  tribunal  to  authorise  a  thing  to  he  done,  and  thai 
when  it  U  doM  according  to  the  direction  of  that  tribooal, 
another  shall  rescind  it,  is  too  abeurd  a  pfoposition  to  bear 
discussion.  Tbe  courts  surely  will  never  give  such  ooa-« 
atruction  to  the  acts  of  the  legislature  as  must  neeessarif^ 
result  both  in  absurdity  and  fraud.  It  has  be^B  olgected 
that  these  accounts  of  guardians,  passed  by  tbe  orphans 
court,  ought  not  to  be  admitted  as  conclusive  eyideikce  a« 
gainst  the  ward,  because  he  %oaa  not  a  party  £$  He  seHlt-* 
fjuni  iff  them;  and  that  it  has  been  loog  settled,  that  t^ 
Judgment  or  a  record  cannot  be  offered  in  evidence  agaiast 
a  person  not  (i  p^y  io  U^  Upon  this  principle,  the  ac« 
counts  passed  by  the  orphans  court  could  aot  be  evideoco 
at  all;  but  it  has  been  expressly  admitted  that  they  W  at 
hast  prima  facie  evidence.  It  mi^it  also  be  answere4t 
that  the  law  has  made  the  orphans  court  a  party  to  the  set- 
tlement, they  being  the  paramount  guardians  of  all  infants. 
But  in  truth,  this  principle,  that  a  judgreent  or  record  la 
not  evidence  except  between  parties,  has  no  application  tor 
the  subject,  ft*om  the  peculiar  nature  of  the  discretionary 
act  to  be  done  by  the  prphans  court,  in  ascertaining  the 
aUotJcance  io  a  guardian  for  the  taaintenance  qad  educa* 
tion  of  the  ward.  It  is  not  a  cas^  of  pefrties^  as  was  said 
by  the  opposite  counsel;  fbr  that  rea^oti  it  is  coitended| 
that  die  ascertainment  made  by  the  orphans  court  is  con-* 
elusive.  They  are  appointed  the  tribunal  to  superintend 
the  afiiiirs  of  infants,  and  are  specially  invested  with  a- 
power  of  determining,  with  a  view  to  the  future  prospecta 
of  a  ward,  liow  much  of  his  estate  shall  be  expended  hy^ 
his  guardian  in  maintenance  and  education.  When  thiA. 
expenditure  is  made  by  the  guardian,  under  their  sancticm, 
from  th?  very  nature  of  the  case  there  caa  be  no  tppiA  w 
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r^ttsB,  except  fts  4im  been  sJ^at^U  tiiftt  of  frauihitlefttty  l:8f  1> 
taktog  from  the  goardian  the  arooKBt  of  ext^endknre  acta- 
Ally  mcurred  by  hinit  tuider  the  elcpreds  authoritj  of  the 
eourt  Two  docmond  fi(  the  ia^  general  coiKt  iriU  be  re* 
ferr6(I  to  and  urged  ad  authorities  in  this  casefaj.  Th^ 
Hfst  of  ^ese  caaei*,  (Tlui  StaU  tMt  of  Sappington  and  Uiifh^ 
f>8,  MafieyJ  tuff  ned  upon  the  general  question  of  the  coti« 
ciasiveneM  of  the  decl^on  and  judgments  of  the  orphans 
courts.  The  contest  arose  upon  the  accounts  of  an  adminU* 
trator  passed  by  the  orphans  court  And  the  distinction  be^ 
twceii  this  case»  and  that  of  the  special  discretionaify  powtfj  tp 
ix  a  sum  of  money  to  be  expended  for  a  particular  purpose^ 
must  be  obvious.  On  an  executor's  or  administrator's  account,' 
ttHowances  might  be  made,  which  are  whoHy  nnauthorizei 
by  law;  and  in  such  cases  the  party  ought  to  have  redress 
bj  appeal;  but  in  any  part,  even  of  those  accounts,  wher^ 
sums  are  to  be  asceHained  and  fixed,  in  the  discretion  qf 
tlie  court,  and  the  law  authorises  the  exercise  of  such  dis^ 
cretion,  it  seems  very  absurd  that  an  allowance  so  made 
shall  be  afterwafds  annulled.  Consider  any  of  the  in- 
stances of  discretion,  which  the  orphans  court  are  empow- 
ered to  exercise,  and  the  absurdity  of  the  principle  con- 
tended for  will  equally  appear,  in  the  case  of  a  guardian, 
(for  example,)  the  orphans  court  may  allow  him  to  cut  and 
^dlttfodd;  when  this  Shall  be  done  under  their  authority, 
^haft  he  be  liable  in  damages  as  for  a  trespass?  And  may 
not  a  court  of  law,  or  a  jury,  before  whom  a  contest  may 
arise  between  a  guardian  and  his  ward,  with  equal  pro* 
priety  undertake  to  determine  that  the  discretion  in  this 
instance  was  not  soundly  exercised  by  the  orphans  court, 
as  in  the  case  of  their  ascertaining  what  part  of  the  per- 
sonal estate  ought  to  be  expended  for  the  benefit  of  .tb6 
ward?  But  both  the  case  of  The  State  use  of  Sappington 
and  wifCf  va*  Miisney^  and  the  other  relied  on  (Selby  ««. 
Gunhy,)  were  decided  by  the  general  court  without  re- 
ference to  the  increased  powers  which  it  is  well  known 
the  legislature  intended  to  give  to  the  orphans  court  by 
the  act  of  1796.  They  wei*e  cases  of  an  administration 
and  a  guardianship  account,  respectively  settled  under  the 
former  laws,  and  did  not  cpme  under  the  operation  of  the 
act  of  i79S.     This  court  cannot  therefore  consider  them- 

C^,  Seetkemattheendof  thiscaiie. 
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f  81f .       selves  bound  bj  those  decisions,  nore  esp^mllj  at  iMff 
were  not  made  in  the  ioBt  resort. 

As  to  the  second  point  on  this  ercepition,  it  co«M  htHly 
have  been  seriously  contended  bj  the  ceonael,  m  tli» 
court  below,  that  the  allowance  to  a  guardiaa  A«at  be  ai-^ 
ways  made  and  ascertained  previous  to  the  e«pen<ikttre« 
The  point  is  now  understood  to  be  given  up.  The  €Oft« 
stant  practice  of  the  orphans  courts  to  allow,  on  «  letik* 
ment  for  the  past  year,  expenditures  etceedtng  tlie  uw 
come^  must  be  conclusive  on  this  point  The  difllail^ 
too  of  asccrtaiaiTi^;  befint  hand  the  amount  neceasarj  ta  - 
be  allowed,  is  a  strong  reason  m  favour  of  this  practwof . 
and  the  interest  both  of  the  orphan  and  guardian  requires, 
that  the  construction  which  will  authorise  a  coofimatm 
of  expenditures,  efler  the^  are  made^  should  pravail. 
Cases  may  be  put  where  it  would  be  utterly  imfwaaible  t$ 
ascertain  precisely  or  nearly  what  wouKi  be  an  adequaU 
sum.  But  the  language  of  the  act  of  1796  fully  warratiU 
the  construction;  after  first  declaring  that  the  guardian 
•hall  annually  settle  an  account  with  the  oq>ba&s  cevrt,  it 
proceeds,  in  another  clause  of  the  same  sentence,  to  My» 
that  the  court  shall  ascertain,  at  discretion,  the  anount  of 
the  sum  to  be  allowed  on  such  settlement.  But  if  the- 
construction  be  not  stinctfy  within  ike  letter,  it  i»  clearly 
within  the  spirit  of  the  act;  and  roust  have  been  wrthin 
the  intention  of  the  legislature.  It  is  a  rule  that  such 
construction  ought  to  be  put  upon  a  statute  aa  may  lieal 
answer  the  intention  of  the  makers,  ^^toref  inUiera^ 
hssret  in  cortice,  Wl>enever  the  intention  can  be  disco- 
vered, it  ought  to  be  followed,  although  such  constructioft 
seem  contrary  to  the  letter  of  the  statute.  A  thing  whick 
is  within  the  intention  of  the  makers  of  a  statute,  is  aa 
much  within  the  statute  as  if  it  were  within  the  letter. 
6  Bac.  M.  tit.  Statute,  (T  5,)  384. 

The  opinion  stated  in  the /our/A  bill  of  exceptions,  ia 
clearly  inconsistent  with  that  given  in  the  tliird,  viz.  that 
the  annual  allowance  made  by  the  orphans  court  for  the 
maintenance  and  education  of  the  orphan,  during  the  time 
of  the  guardianship,  (the  same  allowance  exceeding  the  in-* 
come  of  the  orphan,)  was  conclusive  on  the  guardian,  on  a 
trial  at  law,  and  that  he  could  not  show  by  proof  that  sucb 
annual  allowance  was  not  reasonable,  nor  an  adequate 
compensation  to  him.  It  had  been  before  decided^  (as  stated 
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in  41m  4fiMl  bill  of  excftptiont,)  that  this  r^  iMie  alhiv*  1 81  f  • 
ance  was  net  coDctuaiv^  bot  only  prfnur  /b^;^  avidence, 
whao  tha  oppotita  paKj  ^^aa  ottsring;  evidante  to  6dt  it  a- 
aidai  atnl  afteitwards^  nrheo  tfio  gnanliaTU  availiag  hiiiisaif 
of  tMi  apmiav,  that  it  was  only^nma/bo^^  evidence,  oORsr* 
ed  tatiiaw  it  iffiadc<}4iata«  the^^eurt  concluded  him  bj  the 
i^lot^aflce.  Why  \t  slteuld  be  hdd  eoaclilaiva  on  one  8ide» 
and  not  <in  the  other*  it  is  not  posaiWa  af  this  tiaae  to  be 
conceived.  One  ^xAit9Lrf  Miteufi^  at  a  ttason  was  made  by 
the  oaanael;  ikat  the  mUomante  woi  fMde  on  the  ^ppUta- 
tton  of  the  ^wirdiim.  It  does  net  appear  that  the  |;uardi- 
an  apptkd  for  any  precise  siam)  and  if  be  had,  it  coald  not 
have  made  the  case  different,  for  the  dint-Viiidn  of  the  or*^ 
phana  coort  might  atiU  allow  k  dtflferent  sum  to  be  expend- 
ed,  it  sarely  ^ras  as  competent  to  the  |;fiardifto  ta  prove 
that  tbe  allowance  was  tinraaaoiiably  saiatl,  as  to  the  or- 
plian  to  prove  it  too  large.  The  record  shows^  that  the 
gaardtao  had  beett  allowed  by  the  orphans  court  for  tinie 
previofts  to  hia  appaintment,  during  which  he  had  main- 
tained the  infimt;  atid  they  had  given  ait  average  allowance 
for  the  whole  time.  But  if  the  court  had  allowed  him  to 
gointo  evidence  of  the  actual  expenses  of  the  time,  during 
which  he  was  a  guardian,  he  might  have  proved  himself  en- 
titled to  as  much  for  those  years  da  had  t»een  albWed  for 
the  whole  time,  ttis  considered  that  the  inconsistency  of 
dealaring  the  a$ctriahtmentt  made  bj  the  orphans  Courts 
conclusive  on  the  guardian,  and  not  on  the  ward,  is  t09 
glaring  to  need  further  remaric. 

Hamiwmd^  for  the  Appellee.  At  the  trial  in  thci  codnt 
ty  coui-t/or^r  bills  of  exceptions  were  taken  by  the  defendr 
ant  in  that  court,  and  upon  these  bills  of  exceptions,  or 
aome  of  them,  Uie  appeal  is  grounded.  iPhe  first  bill  of 
exceptions  states,  tliat  certain  accounts  1i^  been  render- 
ed by  the  guardian  to  the  orphans  court,  and  bad  been  pass- 
ed and  allowed;  and  that  these  accounts^  (there  boitng  no 
real  estate,)  were  oflfered  as  eondtmvi  evidence  of  the  pto- 
prlety  of  the  settlement,  but  were  admitted  by  the  county 
court  only  as  pnuia  fazie^  &c.  To  ehow  the  error,  it  ia 
contended  that  the  orphans  court,  having  competent  Juris* 
diction,  exclusive  or  concurrent,  over  matters  of  this  kind| 
its  decisions  are  final  and  conclusive,  and  not  re-eyamiAC* 
Me  but  in  due  course  of  appeal.  To  i^ove  the  jttriadictiMI 
VOL.  m,  34 
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mU  of  tto»iflttn9  eovft,  the  act  of  1798,  ch.  lOU  wag^oM^i 
^-""^'^^  md  the  12/*  std)  €k.  asd  the  IttA  sect,  of  15(A  «i6,  c/i.  ^ 
the  aot  were  read;  and  the  exception  stated  that  the  ac« 
eoQnts  in  qaeation  betoaged  to  thiA  j^nisdiction*  To  sup.^ 
port  the  pofutioD  thrt  th^ae  settlements  or  decUtoos  were 
conclutive»  many  caaea  have  be<»,n  cited  from,  the  English 
bodes;  bj  which  it  appears,  that  the  aeoteocea  of  courts  of 
record— of  the  eceleaiasticai  ooarta-*of  the  tdinira)^ 
ooort&-«-of  courts  martial  and  military  courts,  and  the  set* 
tlements  of  army  account^  before  ^com^lssionens,  ace  aH 
conclusive;  and  that  the  superior  courts  hold  themseW«i 
bound  by  the  judgments  of  the  inierior  courts.  This  cou^ 
have  all  the  cases  cited*  Therefore  the  county  court  was 
hound  to  adfnit  the  settlement  of  these  accounts  as  conclu- 
aive  evidence  of  their  propriety.  It  is  not  proposed  on  th^ 
part  of  the  appellee  to  question  the  autlM>rity  or  propriety 
of  these  cases;  fur  supposing,  as  it  is  to  be  plainly  inferred 
{rom  every  case«  that  proper  ji?ar/i««  were  before  the  cour^i 
it  IS  reasonable  that  they  sliould  be  bound  by  the  sentence 
pr  decision  if  they  neglect  to  appeal.  In  the  English 
courts  of  special  jurisdiction,  the  proceedings  are  ihos^  4r 
which  formal  and  proper  parties  are  made  to  them.  Th^ 
are  cited  or  attached  to  appear,  and  opportunities  are  tb^- 
fore  given  to  maintain  or  defend  the  claims,  and  appeals 
are  provided  for  those  who  consider  themselves  a^rieved. 
And  this  is' the  true  priociple  of  the  position  relied  on.  |t 
amounts  to  this^the  jurisdietion  of  such  a  sulject  is  givc^ 
til  such  a  court — ^you  liave  proceeded  to  make,  or  defen^,. 
the  claim,  and  (lie  court  has  decided,  and  both  sides  have 
b^o  heard.  If  you  were  not  aatrsfied,  you  should  h4ye 
made  your  appeal  in  the  manner  prescribed.  In  the  pre-< 
sent  case  the  ward  is  no  /Mrr/y,  and  ought  not  to  \^ 
concluded.  The  guardian  renders  his  accountSr  and  makfs 
his  statements  and  repi^esentations,  without  notice  to  the 
ward,  or  her  next  friendj  and  upon  this  ex  parte  hearing, 
the  court  proceeds  to  settle  them.  If  such  settlements 
should  be  eonclusive  upon  the  ward,  they  would  have  tliA 
singular  efiect  of  depriving, cut  tT^ant  of  those  rights  which 
are  understood  to  be  secured  to  all  others— -the  tight  io-b$ 
heard,  before  one  is  condemned— and  the  right  to  appeal 
from  an  unjust  decision.  4  Inst.  S40.  But  let  the  act  of  as-' 
aembly,  called  tlie  testamentary  system^  be  fully  examined, 
And  the  question^  before  the  coariwUl  be  beitar  und^rit^^ 
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l%e  iub  diopters  of  that  act,  relatog  to  tirit  Mbjeetp  1ttt« 
acre  the  12th  and  15th.  Some  gections  of  the  12th  are  ^^^^^ 
those  under  which  the  guardians  accounts  were  propoa^  ^g 
€*d  to  be  settled.  The  chapter  providea  for  the  a;)poitt/« 
Mmt  of  guardians,  and  prescrihe^  their  daties  in  the  ooih 
duct  and  management  of  the  estates  of  their  wards.  It 
supposes  the  proceedings  to  be  altogether  on  the  part  of 
the  guardian  oolj;  and  the  oniy  eases  in  which  it  sup*' 
poses  the  ward,  or  his  ftochein  amt/y  to  be  present^  are-^ 
Where  ^e  ward  is  brought  before  the  eoiirt  for  the  pur- 
pose of  appointing  a  goardian--«.  2.  Where  apr^chein  aniy 
applies  to  the  court  to  call  on  a  testamentary  or  natn* 
rat!  guardian  to  give  bond  for  tlie  perforaianee  of  his  trust-— 
t.  3.  Or  probably,  on  the  application  of  such  a  friend  to 
call  on  the  guardian  to  give  new  security,  and  on  failure, 
to  appoint  another  guardian — s,  5.  In  all  other  cases,  ac- 
cording to  this  chapter,  the  court  may  proceed  to  erdtr 
and  direct  a  guardian,  and  settle  his  accounts,  without  the 
presence  of  the  ward  or  any  of  his  friends,  and  consequent- 
fy  ex  parle^  and  without  the  opportunity  of  appeal.  It 
would  therefore  be  unreasonable,  and  against  common  ri^tf 
to  consider  such  proceedings  final  and  conclusive  on  the 
ward.  Nor  can  it  be  understood  from  the  chapter  itself 
that  such  was  the  design  of  tlie-  legislaturei  because,  1. 
The  general  8tq)trintemUng  power  of  the  court  of  chance- 
ty,  with  respect  to  trusts,  (not  meaning  here  an  dppdUde 
juriftdic(ioB,)  is  expressly  reserved  in  the  last  section  of 
tMs  very  chapter.  2.  The  very  terms  of  the  guardian 
bond  subject  his' conduct,  and  management  of  the  orphan^s 
property,  to  be  tested,  not  only  by  the  orders  of  thenrphans 
court,  but  likewise  by  the  directions  ofimc;  a  provision 
'  winch  could  be  scarcely  necessary  if  the  guardian  could 
defend  hhnself  simply  by  the  orders  of  that  court'^^  4. 
Under  the  first  head,  therefore,  it  is  conceived,  that  the 
court  of  chanCerJr,'uponthe  orphan's  bill,  might  esamino' 
and  correct  these  accounts;  and  under  the  last,  the  bond 
appears  to  ghrc  the  county  court  the  Hke  power.  But  it 
is  apprehended  that  the  15th  or  last  sub  cheater  of  the  act, 
Which  more  fdlly  assigns  the  jurisdiction  of  the  orphans 
court,  and  regulates  the  manner  of  appe^,  proves  that  no 
sentence,  decision  ok  order,  was  intended  to  be^/imrfj  ex« 
cept  such  as  the  parties  might  make  so  by  their  acqalas^ 
xence,  and  mthout  prosecuting  an  appeal*  Bat  wiihmU 
forties  J  the  id^a  of  (m  appeal  is  nothing.    Now  in  the  1 2di 
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lAl%m      Dvi  ekqfder  Que  or  tbe  brpLiioliM  Msignod  to  tho  jnmdt^Ht 
QP  of  thei  courtf  f  ud  one  therefoDe  wi»icb  mi^l  become,  thii 
satjiMt  of  appei^»  i^  ox^essly  the  power  to  cvaoiine,  btiir 
a^  docreo«  QfKm  all  accouuta,  claima,aa4  depiamim  e%« 
iat^  OeitateU'  WMtdM  and  /Acir  gaMirJionay  ami  4o  «fifor«# 
nHiedieoae  to^  aod  exieevtioii  of  (heir  decreta*  fco*    Thil 
ti^rtairilj  atip^sfs  a«  application  .made  (o  the  ca^ri  in  b#^ 
half  of  th^  ivarcU   ftMd  some  Utigatioo  -on  the  part  of  th# 
giiardiaBf  or  the  nocesaitj  of  bis  afipearaiiee^  .  it  ih^reduw 
•juppoaea  a  ^aa^  with  proper  partiea.    This  aoppoaition  ia 
cpnfirioed.  by  the  caftaa  which  follow  aa  other  ^ufaidcta.of 
their  power,  vi^  apcoiUtta  and  claima  between  legf^eee 
and  execotors  aod  between  repreaentativeaand  admnia* 
tjratorai  a^d  9^,  ^  tbe  power  to  issue  prooess  for  par- 
ties and  witnessesi  aod  conipel  their  attendaoce,  ^    Ami 
according  to  this  construction,  Siipbi0  IfifcNMir.  might )y 
bjer  neit  friend  have  applied  to  the  orphans  court*  aa4 
pf  ayed  a  re.-ej^minationi  of  her  guardian's  acco|kttt»    Sha 
might  have  shown  that  tbe  allOtwancea  wore  imprepe^r  aa4 
ib^t  her  humble  deatination  could  never  jiiaitj(y  the  (eait 
^xcesa.of  her  incomet  i^>^  Hhui  a  hearing  of  the  partif% 
the.  cevrt  had  power  to  correct  and  alter  tbe,  acceuetay 
though  passed  one,  two,  or  three  years  before,  .  If  thea^^ 
igim^  court  had  power  to  re*tX4$min,e  and  co^preioi  tbeiT'  ^^n 
(irooeedings^  (after  tbe  tiaie  limited  for  appeala  in  oa«^ 
where  parties  are  made  and  appeals  do  lie,)  it  provas  th# 
those  proceedings  are  not  €0nel¥$ive^  and.  may  coedequfKodjr 
he  re-exaroiaed.  elsewhere.    For ,  if  tbey  w^e  cf  ncloaii^ 
at  all,  thoy  would  be  so  upon  the  .orphans  court. itself*  ^K^ 
fven  in  £ngU$h  cases  there  are  certain  UeiUatioafi.to  the 
jToIe,  wbicb  are  sebmittf  d  to  this  courts  «nd  mny  stro^;|yhr 
fn  their  incUnatiea  to  mgc^t  ae  eon^vwivoy  wha^  in  lei^Mi 
oeght  not  ta  be  ao*.    In  £nghmd  neither  the  jadgmtnt  4f 
a  foreign  court,  nor  a  judgment  obtained  la  any  of  thw 
demiaiooflv  <ntt  of  PngUxmL,  (oKcepi  cases  of  admiralty .j«> 
risdictioo,)  is  coaciastve  evideaee  of  the4ebt  oc  claiaa.  tt 
ia  only  prima  fwic  evid'ence^  and  the  dofeodeiK  is  at  libert|r 
to  show  that  nothings  or  lese,  is  due,  or  tbat  the  jedgmenl 
ivas  unduly  or  irregularly  obtmned*     IfoUrerta  ^tMr, 
«A>t^  If  %  &C*  And  yet  theexempUtcalion  ia  theseeasea 
ahowa  tbe^pQiiMiceof  jMtf/m  and  rgguk/r  prof^Hdb^^  |a 
edaiifalty  caaea  thelbreiga  judgment  is  conclusive;  aod  the 
i^Moii  £Hr«a  ia»  Mlf  we4fi  jMKt  adwit  tbnr.jadgftMM^y  4i« 
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«r4n  m^  tAmW  ^um."  !na<l*lion'to  thefJe  remarks,  it  \n 
§i»Httndie^  that  th'w  qa^stiim  has  received  the  dccitioo  of 
the  JudgeSi  <if  H)e  ^Me  getieiv)  court;  fitv^t^  in  ttie  ease  tA 
The  ^SMe  vse  of  fktppPngtnn  vs.  Massey,  at  April  term  1 7W, 
ihd  afterwards  ^  the  ease  of  Selt^y  ts,  Ounbffy  at  Sepftm^ 
#w7erm  ttol.  The  first  w»mi  the  case  ofa  tegntee  agaitiftt 
the  esecBtor,  tipon  the  teslainenti&ry  boitd,  and  the  qiiesft^^ 
iHi  WAS,  wtiether  the  »ett1einent  of  the  exemtor^$  accowit^ 
«f»ere  coBckisive?  It  was  argued  at~great  length,  and  mt*^ 
Hj  auth^tues  were  cited.  The  other  case  pr*>po««d  the 
jmme  qnesftion  aa  to  the  aecowHs  of  guardians.  In  bftlli  the 
court  decidedy  that  duch  setttementa  were  net  cmclusive^ 
Imt^nSy  primctfadeevideittct* 

'Vbe  sBtand  bill  of  esceptibn»  preftoses  two  qoeafions-^ 
Whctl^er  the  orphans  courts  have  power  to  make  allowan- 
loes  for  board,  &c.  for  a  time  previous  to  the  appointment 
Itf  the  guardian?  And  if  not,  Whether  a  jury  could  law- 
Any  mifke  htm  thie  allowance  io  the  present  action?  It  It 
tKeged,  by  the  gppef taht,  to  be  the  usage  of  the  orphans 
«oor(B  to  make  albirances  to  guardians  in  such  cases.  But 
wreiy  they  huvepo  power  ^/(tm  to  make  such  allowances 
fwr  in  any  respect  to  go  beyond  the  strict  relation  of  gua¥* 
irfem  and  vmtd}  and  a  Ude  usage  could  not  avail,  were 
liny  SBch  stated  by  proved  in  th\^  exception.  But  it  is  not 
^  this  ground  thai  the  appellant  relies.  He  cOntendli, 
4liat  the  jury  had  authority  to  makc^  the  atlnwance,  and  hal^ 
cited  S  Bae.  Mr.  595,  (new  cd:J  and  S  fiac.  J9bf.  134^ 
•ft*ftf  ed,)  Ifan  infiint  pomes  to  a  stranger,  and  receives  tmai^ 
%nd  kAming,  it  raiuBft  an  assufnpsit  to  poake  him  charge- 
-vble,  if  the  Infant  be  of  the  age  of  diseretiim.  It  docs  udt 
-isp^^r  in  ttM  bttt  ^  exceptions,  at  wh^  time  the  ward  wof^ 
fboarded,  nor  whether  ]die  ^^mist  the  age  of  discr^tiotf; 
^tit  supi^e  that  under  rertaio  circumstAdces  a  stranger 
m^t  stntAin  an  action  of  this  sort  against  the  ward,  aftef 
Jier  arrival  at  age,  4oes  it  follow  that  tl)e  defendant  in  the 
•'pi^nent  action  canelmni  the  advantage  of  it  by  way  of  k&i 
9^  In  counter  xlaims  of  this  kind^  (he  aficovnt  in  ba¥ 
fnuBt  be  fiM  |n  dee  time,  or  it  must  be  pieaded  by  Way  of 
HiBcoont,  in  order  to  give  notice  to  the  plaipitiK  In  thfs 
tiiMlatice  neither  of  these  modes  wa^  pursued;  so  diet  the 
^ilaimtM'  coold  not  be  prepared  to  meet  such  a  cfaHii.  If  H 
•f&rlhw  alleged,  that  in  ^gtand  hc^im^^f  account,  and 
^i>lil*^^y,  betvd^  gu^M^km  im^  wards,  xtt  wtjfi^t 
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to  every  investigaHon,  and  tbe  guardian  19  entitled  tt 
every  reaf^onable  allowance.  Co.  Lit.  $  9,  a.  In  actiond 
of  aeeotmt  the  clefenilant  is  entitled  to  all  reasonable 
allowances.  This  doctrine  is  certainly  correct,  and  might 
favour  the  defendant's  claim,  if  cases  upon  tlus  subject 
could  shtm-  that  expenditures  previau$  to^  the  appoint* 
ment  were  allowed.  Such  cases  have  not  been  shown/ 
and  therefore,  as  far  as  they  depend  upon  prtnciple, 
cannot  establish  what  is  contended  for.  An  action  of 
(/tcount  cannot  be  maintained  bat  where  there  \i  tf  fri^' 
rify  either  in  law,  (as  between  guardian  and  ward,)  or  by 
the  provision  of  the  parties,  (as  the  appointment  of  i 
bailiff  or  receiver.)  1  Bacon^t  Jihr.  18.  The  bill  in  e- 
qnity  is  now  substituted  in  place  of  the  action  of  accoant, 
but  doubtless  thtfriviiy  between  the  piarties  must  be  stiH 
preserved.  It  may  therefore  be  fairly  tind^rstood,  thai 
the  investigation  of  the  accounts  can  only  relate  to  the  pe- 
fuul  during  which  the  privity  subsisted.  Besides^  thii 
is  an  action  at  law  upon  iSht  bond,  in  whidi  the  guatdini 
undertakes  to  account  for  and  delifer  the  estate;  and  it  H 
apprehended  that  he  cannot  upon  the  plea  of  payment,  nor 
probably  by  any  other  plea,  defeat  or  diminish  the  plain* 
tiff%  demand,  by  evidence  of  any  fact  arising  btyond  fA4t 
dntc  f)f  his  obligation.  In  the  case  of  fkinby  ©»  Seihf^  t 
ffcrr.  ^  Johns.  244,  where  the  qOBStion  was,  whether  tht 
ward)  in  a  suit  upon  the  gvardian-s  l>ond,  could  entitle 
hin»i*t^U*  to  rents  and  profits  received  by  the  guarditn  jm^ 
hi  the  bond?  The  court  decided  he  could  not.  The  sam'b 
pnnGi|)le  applies  here.  If  the  ward  cannot  recover  the  pr^ 
fits  so  received,  the  gnardian  can  claim  no  allowance  far 
expenditures  incurred  before  the  execution  of  the  bond; 
The  tMrd  bHl  of  exception^  proposes  the  same  qoMtiob 
precisely  as  the  first,  whethar  the  sett^^ment  of  theee  q6- 
eounts,  by  the  orphans  court,  be  conehttivif  or  ontyprtma 
facif!,  evidence?  Bnt  the  appellant'a  couoael  wippoaea^ 
that  because  the  orphans  covrt  have  txprtup<nver  by  tke 
act,  in  certain  circomstances,  to  make  allowances  tb  the 
guardian  exceeding,  the.  ineome  or  interect  of  Urn  esta4a, 
that  therefore  any  exercise  of  this  power  it  final  and  •coo* 
elusive.  But  many  other  powers  are  as  expreaely  aisigned 
to  them;  and  there  can  be  no  reason  for'  A&ytng  that  their 
proceedings  are  more  conc^ttsHre  in  the  exerciae  of  one 
power  than  another.^  The  same  priiiQiph»s»  tfaerefi»ra|  wU^li 
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Oiajr  induce  thU  cimrt  to  affirm  the  opibion  giyen  in  the        1811, 
first  bill  of  exceplionsi  will  induce  it  to  affirm  the  opmioa      ^^"^y^**^ 
io  the  third.  ^  ^^v^ 

The  fourdi  hill  of  exceptions  states,  that  ihe  defendant         -  •  -r 
offered  to  prove,  that  the  allowances  made  to  the  guardiaa 
were  iosufficient^  and  that  the.  jury  had  4  right  to  ex-     ** 
ceed  them;  but  the  court  were  of  opinion,  that  as  the  au"    ' 
miai  allowance  excudtd  the  income  of  the  e^tate^  and  had 
been  ascertained  bj  the  orphans  court,  tht  guardian  w(ts 
wick^ded  tiiereby,  and  that  the  jury  could  not  exceed  the 
said  allowance.     The  appellant  complains  of  this  apinioni 
as  Mng  inconsigttnt  with  the  opinion  'given  in  the  othK 
bills  of  exceptions;  for  he  alleges,  that  if  the  settlement 
was  open  to  examination,  it  was  conclosive  in  no  particu- 
lar.   JB«t  it  will  be  observed,- that  tliough  the  ward  w^s 
ito;  party  to  this  settlement,  the  guardi^ti  mas  a  party.  lie      ^ 
Teodared.the  Accounts,  advocated  his  own  claims,  and  al- 
leged or  proved  what  he  thought  proper  in  support  of  tliem.. 
They  were  passed  with  his  knoWledget^and  be  acquiesced 
ivith  the  settlement.     It  is  therefore  quite  reasonable  and 
]H*oper  that  he  should  be  concluded  by  it     Besides,  the 
IhU  of  exceptions  states  that  the  annual  allowance  made  to 
the  guardiati  txceedtd  ihe  ineane  of  the  estate.     It  was  not 
therefore  in  the  power  of  the  connly  court,  or  of  the  jury, 
I0  exceed  this  allowance;  because  th^  law  has  declared  that  , 

.l)ie  estates  of  orphans  shall  be  preserved  to  them,  and  that 
the  income  only  shall  be  applied  to  their  maintenance  and 
educationi  In  certain  circumstances,  indeed,  the  incon\^ 
'  nay  be  exceeded^  but  of  these  circumstances  the  orphans 
iourt  are  the  only  jodges^  or  those  following  them  in  |t 
course  of  appeal.  And  Vkb  this  view  it  is  conceived,  fh^t 
the  circumstances  inducing  this  excesji  should  be  stated  in 
the  records  of  the  orphans  court,  and  that  the  order  allow- 
ing it  should  precede  the  expenuiturc.  The  appellant^s 
/Counsel,  in  bb  argument  on  the  third  bill  of  exceptions,  con* 
tended  that  it  was  immaterial  whether  the  allowance  w^s 
made  by  w*y  of  direction  to  the  guardian,  or  at  the  time  i>f 
rendering  his  accounts  afterhe  had  expended  part  of  the  pnq- 
dpaL  As  to  the  question  ari^^ing  on  the  bill  of  exceptions,  iUjB 
consideration  is  ootfi*aterial;but  as  it  was  pressed  by  the  coun* 
^lel,  and  cases  cited  on  the  point,  and  as  it  is  in  this  particular 
^at  the  estates  of  orplmns  are  so  frequently  ii^nred,  it  • 
HMky  n«t  Jie  improper  Ji9  jinvite  tke'  attention  of  this  CMUoi 
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IIIU  to  %1itt  a{ip«ars  io  this  chapter  to  be  the  dwgd  of  the  Hm 
gislature.  Itt  principal  object  appears  to  be  the  pregerva* 
tioD  of  the  estate  e»)/tre  to  the  ward;  and  th^t  his  suppxti 
atul  education  should  be  sustained  out  of  the  interest  or  in* 
come.  This  is  apparent  from  the  terms  of  the  bond  pre- 1 
scribed  in  the  4th  secf,  cff  the  l^h  sub  diqp'er^  and  froia 
the.  6/^9  r/A,  8/A,  and  almost  all  the  following  Kectiuna  of 
that  chapter.  After  providing  for  the  f«curt/^of  the  es^i 
tates  of  oi-phans,  the  chapter  then  proposes  the  means  of 
making  them  ;jro(fuc/u;6  for  the  maintenance  and  cduca«. 
tio|i  of  the  wards.  The  leal  estalea*  with  t)ie  negroes  and 
stock  beIonje;ing  to  theoi^  are  to  be  valued,  and  so  cultivst*. 
cd  as  to  produce  this  value  $  wood  and  timber  may  be  cut 
do^vn  and  sold  for  this  purpose;  where  the  persenal  estate 
consists  of  specific  articUs,  which  are  usually  noproiluc«' 
tivcf  they  are  to  t>e  sold,  and  the  money  put  out  to  tn/e-i 
rest.  If,  notwithrttamling  ibese  means,  **tlie  future  sito»-. 
tion,  prospects  and  destination  of  the  ward,*'  should  re^ 
quire  a  course  of  cducatioHy  the  expenses  of  which  would 
exceed  the  income  of  his  estate,  theq^  but  thenonlyi  a  part 
of  the  principal  may  be  spplied^  and  it  may  be  cleurl/  uih  , 
dei  stood  from  the  lOlh  section*  in  regard  to  these  ctrc|ipft« 
ttances,  that  they  are  to  be  first  considered  by  the  court,  . 
and  that  the  guardian  cannot  expencl  beyond  the  income, 
without  the  previom  direclion  oflfie  ca^rU  The  language, 
is  of  an  expenditure  /o  ht  made;  and  the  court  tntiy  evei^ 
ascertain  the  very  9um  io  be  annually  expended.  And 
though  a  reliance  was  placed  upon  the  Idth  section,  which 
seems  to  suppose  the  allowance  made  ttt  the  tiaru  of  rep- 
dering  the  account,  yet,  to  give  k  a  coBstructioD  consiet** 
ent  with  the  other  pvovkioos,  it  in  necessary  to  consider 
the  wordsf  «*anlets  allowed  by  tks  court,''  to  mean,  ''uo^ 
lens  allowed  by  the  court,"'  as  above  mentioned;  and  tkia 
GonstmctioB  is  believed  to  be  natural  and  oorrect.  But 
tlie  education  and  maintenaDce,  the  expense  of  winch  waat 
i»  be  aliowe<I  to  exceed  the  ineeme,  were  not  tliose  whtcli 
'were  intended  for  o^phaBs  in  geoera^  of  small  estates. 
Common  schooling,  where  tlie  ward  boarded  with  the  gpar^ 
diam  was  quite  ott  of  the  mhid  of  the  legislature,  llic 
education  of  male  war4s«  at  colleges  or  umversi^ies,  wbe^ 
tl)er  «t  home  or  in  foneigo  conotriiia,  and  the  study  of  pro-* 
{<»^4Uoaa,  or  the  ^ucatton  of  female  wanb  at  boardiof 
schools,  with  the  attttt4«iic:t  ofmaslfcs^  la  tbejmncfui^ 
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tecDThiitfdtiTnenH;  tiid  the  considerabfii  encpenftes  tnctifred 
by  these  desfinratibms,  iHne  are  the  etfacanoii  and  friainte- 
hance  to  sustain  which  the  income  df  the  Estates  might  te 
ei^ceeded.  It  may  be  admUted,  hov^evc*^,  Hiatcasea  may  oc- 
cur' m  eommon  life  5/^here  an  of phana  coQit  might  jtiftfifiably 
go  a  ojreat  way  <^o wards  ediwating  tod  bringing  fohrard  a 
}ifomiftiii^  and  erthiordinary  wat*d.  In  fhe  ca's(i  of  Sophia 
TPeatir^  tiierc  was  ho  pretence  whatercSi^  for  exceeding  her 
income;  hone  is  stated  on  the  rdcord,  and  hofte  otight  to  be. 
JifesUmed.  Supposirtgj  the  excess  to  be  proper,  ztii  itt 
HhoW  that  a  confirmaiion  of  the  etpcJftditureS  Was  equivjl* 
lent  t6  a  previoiiB  aHdwatite,  these  ^ases  were  cited.  A 
JBacoru,  Ab.  (ntw  ed.)  S84.'  In  the  Construction  of  sta- 
fotes  the  view  With  which  they  Wtihg'  madri  ought  to  b^ 
tonsrdered,  as  well  as  the  spfrlt  and  letter,  ietvs.  ^Torm^ 
4  Vc8.  369'.  What  art  executor  has  done  properly,  with- 
hut  application  previously  made,  will  be  cohfiroied  aflef-* 
ward^.  An  endeavoflr  has  been  made  to  show  What  the 
inet^  of  the  legislature  Was  in  these  pfbviisions)  and  in  an-  ' 
s^er  to  fte  last  cose  the  c6itrt  A)re  referred  to  ^  Bad.  M. 
'664,  68$,  wliere  the  followih^  proposition  in  substancd 
may  be  found:  If  a  guardian  applies  iheprqflts^  (even  th6 
|»rofits,)  of  his  ward^s  estate,  to  the  payment  of  incum- 
t>rancte,  (etcej;)t  such  as  bind  the  estate  by  judgment  or 
mortgage,)  without  the  previous  direction  of  the  court'  itf 
chancery,  the  paymedt  shall  not  be  allowed. 

£uUitU  on  the  same  side»  With  reaffect  td  the  AriC 
bill  of  exceptions,  it  is  contendeii,  on  the  part  of  the  t^h 
pelleei  that  the  court  below  gave  a  correct  <leeisioiif  add 
that  the  judgment  ougjbt  tQ  be  aArmed  on  that  exceptloti. 
frhe  dccoirnts  of  a  f^ardian  paaaeii  by  the  orphans  eoart 
are  not^  and  ought  not  to  be  conctuaite  evidence  in  « 
tourt  of  lawot  the  correctneaa  of  the  itcnoM  eontaioed  in 
fiuch  fttcountB*  The  proceedings  of  the  guardian  itt  the 
orphans  court  are  expartet  bb  statemente  and  ftilc^ttotie  . 
ere  submitted  to  the  orphans  court  witboet  exemiiietteii 
or  ceDtradictum  on  the  pert  et  the  mtnor^  who  irnoipre^ 
sent  in  court  on  such  occesionst  and  if  preaentf  ie  ineapt^ 
Me  of  acting  for  hioaself,  aad  therefore  the  aiceouifta  eegM 
to  be  open  to  examioatioD  and  die  correetien  of  errofa*  tf  - 
enj9  before  another  tribuoaL  It  is«  settled  pmeiptet 
|oQe4ed  in  reason  sad  )uBtice|  thel  M  ffX9m  ehell  ke 
V0X..1U.         is 
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judgmeiit  can  be  evidence  in  ahj  case,  unleea  betweeii 
parties  or  prifits.  6  Boe.  Jib.  476*  477,  &€•  E^.  N.  P. 
$€»  Slc.  it  tnaj  be  also  observed,  that  the  minor  has  not 
ihe  chance  of  an  appeal  from  the  acts  of  the  orphans 
teort;  for  months  and  years  elapee  before  he  fi^na  know;^ 
ledge  of  the  condnct  of  his  guardian^  and  bj  law,  an  ap- 
peal from  the  acts  of  the  orphans  court  m(b»t  take  piace 
vtthin  a  limited  period,  that  is,  on  summary  proceedipgs 
immediately  or  within  three  days,  and  on  plenary  proceed* 
ings  within  sixty  days.  See  the  Testamentary  Law  of 
1798,  ch.  101,  tuft  cA.  15^  a.  18.,  A  court  of  chanceiy 
will  not  act  against  a  minor  without  notice^  and  affording 
bim  an  opportunity  of  being  heard  by  his  friend,  wifA 
gives  time  indeed  for  investigation  after  the  arrival  of  H^ 
minor  at  full  a^e.  The  accounts  are  prima  facie  eyf- 
dence,  and  justly,  because  they  have  the  sanction  of  thl 
orphans  court,  and  are  therefore  to  be  presumed  correct 
until  the  contrary  shall  be  shown.  It  would  be  unrea- 
aonable,  after  the  lapse  of  many  yearsif  to  call  vpon  the 
guardian  to  establish  the  several  items  in  his  accountSf 
and  therefore,  in  the  first  instance,  they  are  consklered  as, 
t^arrect,  and  the  burthen  of  proof  is  on  the  tninar  to  shoir 
.that  they  are  otherwise;  this  removes  every  idea  of  hard-» 
•ship  oa  the  gnardiam  The  guardian  is  called  on  to  set- 
tie  bis  acoonnts  with  the  orphans  court,  with  the  vieir 
tkat  the  interposition  of  that  couit  may  furnish  some 
check  on  his  proceedings,  and  with  the  further  tiew  that 
bis  accoonts  may  supply  him  with  prima  fueie  evidence  of 
*  ins  conduct,  and  also  to  supply  the  minor  with  grounds  for 
an  ioveatigation.  Two  cases  have  been  decided  in  tbe 
late  geneiml  court,  the  one  of  The  Stale^  me  ^  Sapping- 
ianf  oa.  Money  ^  on  the  accounts  of  an  administration  sanc«> 
tionod  by  theorphans  court;  the  other,  Sedty  vs*  Gitnby^  on 
ihe  accounts  of  a  gnardian  sanctioned  by  the  orphans  cooFt, 
whereto  it  was  determined  tliat  such  accounts  furnished  onlj 
prima  fade  evidence.  These  cases  depended  on  the  laws  ex- 
isting before  the  year  179ft,  which  in  principle,  if  notin  term», 
Me  the  same  as  the  present  laws^  and  therefore  those  cases 
are  considered  in  point.  It  is  admitted,  that  the  decisions 
of  all  courts,  having  jurisdiction  over  the  subject  matter^ 
are  conclusive  on  the  parties  and  privies.  But  no  case  has 
iKen  diacovered.whefsin  a  pecsoot  Qeither|iarfy  nor  pfiv> 
has  been  concluded. 
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*'  With  reupcct  to  the  second  WH  of  eTceptionfi,  Hit      WI1. 


•contended   that  the  court  below  decide  correctly,  and 
*that  the  judgment  ought  to  be  affirmed  on  that  exosp- 
tfon.    The  orphans  covrt  have  no  power  by  law  to  all^ 
a  guardian  for  eipenses  incurred  in  the  maintenance  of 
'the  minor,  before  his  appointment.   The  court  can  only 
act  on  transactions  between  guardian  and  ward  at  auobf 
find  connected  with  that  relation*    The  law  directH,  that 
the  court  shall  ascertain  the  amount  of  the  sum  to  be  an- 
nually expended  in  the   maintenance  and  education  of 
the  orphan    See  Testamentary  Law  1796,  ck.  101,  sub  cfu 
12,  $  \0.    Things  that  happened  between  the  guardian 
and  minor,  liefore  the  appointment,  must  be  settled  by  them, 
And  the  guardian  is  not  without  a  remedy  to  obtain  juatice^ 
111  a  minor  is  answerable  at  law  for  neeessariesf  but  the 
irccooftt  cannot  be  brought  in  bar  to  a  aoit  on  the  guardian's 
tK>nd  for  damages;  as  respects  those  previous  transactional 
the  guardian  and  minor  are  strangers  to  the  court,  and  can- 
not t>e  noticed.   The  principle  in  chancery,  that  an  act  done 
ivithout  order,  which  upon  application  to  the  eourt  would 
have' been  directed  to  be  done,  shall  be  sanctioned  und  nl^ 
fowed,  in  the  name  manner  as  if  there  had  been  a  previous 
application  and  order,   <kiep  not  apply  in  the  present  casei 
because  the  orphans  court  conid  not  have  noticed  tt  all  ap; 
iipplication  from  the  guardian  before  his  appointment,  tie 
lieing  a  mere  stranger*     It  would  be  dangerous  and  iacon-' 
veoient  to  permit  the  orphans  court  to  go  back  beyood 
the  appointment,  as  it  mi^  induce  persons  without  tH« 
thorify  or  security  to  tal^e  possession  of  the  estates  of  mi- 
nors, and  to  continue  such  potMssion  many  jFoaiB  without  ac« 
count,  who  afterwards,  and  ^ben  it  would  be  impossible  to 
come  at  the  truth  of  the  case,  might  gr^tly  impose  on  the 
court  and  minor  by  the  passage  of  some  general  acccmt 
With  respect  to  the  third  bill  of  eiceptions.  It  presents 
in  principle,  If  not  in  terms,  th^  same  question,  and  Ibat 
only  which  is  to  be  found  in  the  Jirgt  bill  of  exceptions,  and 
therefore,  the  remarks  on  the  first  exception  are  referred 
to  as  appKcable  to  the  third  exception,  with  one  or  twoad* 
ditlunal  objections.     It  is  admitted  that  the  orphans  cofirt 
may,  by  law,  ascertain  the  sum  to  be  expended  by  the 
guardian,  and  exceed  the  income,  and  althoogk  the  lair 
contemplates  an  ascertainment  previous  to  the  ei^pendi** 
turS}  it  may  be  further  admittedi  A^t  nn  allowaace  by  the 
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iSlf.  <c«9|rt  4>f  m  iMi^AivHided  #{iter  ji|4i«iot«Miit  fail  teTo^Mk 
^*^^^  certMonfDt,  shall  hare  the  miii«  tiFect  at  a  preirioos  A« 
,>^  XArtMnmenU  Yai  U  is  contended,  tlvit  the  items,  of  tlya 
accoont  fHreyioQi^y  aacertsinedf  or  gufe^equently  aflow^ 
l^rt  <i|m^  t<»  examioaUoOv  (Mctuse  the  prevlojua  iuc^taiiv- 
|Ei€ttC,  or  snbaeq^ent  allowance,  uuiy  k»  nmde  on  thefaii^ 
^  pgrU  rq)r«^eiiUit«on8  ^  the  guapdi^n.  The  sum  pre^ 
^aaysly  aacertamed  inaj  not  be  fairlj' etpemled  bj  tlie 
guitrdiaftt  agreeably  ta  the  views  fif  the  court,. so  the  suqi 
tobac^ueodjr  aliowod  may  not  b«?e  been  eirpended  by  tWs 
pi&rdiaiiy  agreeably  to  his  represenUtions  to  the  cpun^ 
Xkeao  fads  may  be  iiiquirod  iato  in  a  court  of  iaw«  if  it 
t^  fimnd  tb^t  the  guardian  has  adftd  honestlji  and  no  xm^ 
IKMition  appears  to  have  been  practised  on  the  court,  no 
4oiibt  the  jory  wiH  adhere  to  the  acta  of  the  pourtt  ^ 
|>erhapa  they  are  bMwd  aoto  do. 

.  With  respect  to  Ihe/oKrfA  bill  of  excepCions.  The  intc> 
lest  or.ipcome  ilf  the  estate  of  a  minor  is  the  firat  and  g^aeral 
Aitsd  out  of  which  heis  to  be  auintained,  avid  Bfithcr  the  guiti^ 
diaiif  ocpha^s  courit  nor  jury,  could  exceed  it  previous  to  lb# 
taw  of\rU.  See  the^actaof  17t5,€*.  S9,  seetf.  9,  and  17^ 
€&•  S4,  $•  8.  By  the  act  of  17B5^  ch.  80,  «.  9,  the  orphanfl 
coart  have  a  apeciai  power  to  exceed  the  income,  whick 
IHiwer  U  4klso  given  by  the  act  of  1798,  tK  101,  wb  ciw 
liZ,  a.  1€»  The  guardian  oaunot  exceed  the  income  whlw 
out  tb^  jQUQctioo  of  the  court*  The  power  of  the  jury  r^ 
wuuna  aa  it  W|ui  priof  to  the  act  of  1785«  Beibre  the  paa« 
aag^  of  the  acts  of  1 785  «nd  .1798»  the  jury  had  not  a  i\^ 
to  exceed  the  iacome  or  interoft.  These  acta  do  Bot  eiH 
Uige  thid  powers  of  the  jury  in  terms^  bat  confine  the  exj 
tawQU  tothoorphaw  court,  aud  therefore  it  is  pressoiodi 
tbat  u  jury  at  present  cannot  exceed  tho  ipcome*  '3ee  Tt^t 
4MDomary  Law  1798,  a^k  loi,  $ubdu  (^  a.  IS. 

Curia,  adi^.  vrM» 

The  Court  at  this  term  concurred  with  the  cbunly 
COiui  in  tlie  opinions  given  ip  |dl  the  bills  of  exceptions. 

JUDGM^KT  AFFIRIflBD. 

The  esses  alluded  to  io  tbp  Ai^umeutt  pf  the  Counsel  in  the  pr% 
Oeding  cste,  are-^ 

Tht  Suae  uie  of  Sofpingtmt^  et  ttx,  w.  Hfmey,  Qeoertl  Couvt, 

{f^  S.)  April  titrm  1798.    ^d^ptai  from  Kent  county  court*    U 

wag  an  action  of  debt  upon  aii  atlministratipn  bopd.     The  gene* 

'  tal  icitte  wap  pleaded^  wHb  ii^^jr  oo  the  pi^mitk  to  give  i^  ati^ 
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,  jTsUte  of  Qetftge  irvfvnm^.  The  pJamuft,  M  the  Uia),  havi^  given  C,,^!— i 
in  evidence  tlie  \iUlof  f^rawnhi^  and  thai  Sapphgttn  married  ^rdikv 
^fifar^  jfm/m^,  ore  ot  thr  legatets  of  the  residue  of  the  fversonri 
tsit^ie  9i  Bnmungt  the  defendant  {}fo4uc»d  »nd  ^e  in  evid«!iH«» 
liis  tccouDt  as  adniinJ&tr^tor  de  botm  non  of  Brmmiiv^H  cslMte,  as 
•th^  saute  stood  stated  in  the  orphans  court  of  Kettt  county,  under 
41)4  M«l  of  ibe  TegistMr  of  that  court  The  pl»ii4iff  ihtn  fBfiTo4 
the  court  to  direct  the  jury,  that  the  said  account,  under  the  seal  of 
<he  register,  was  not  cnncluflive  evidence  in  this  cause  of  the  b"** 
^nce  of  the  taid  ^atate,  and  oAered  to  prtve  ithat  tfie  ^spburtemeiift  - 
of  £163j  entered  thereon  to  the  credit  of  the  defendant  as  a  ju(]^- 
tnent  recovered  against  him  as  iidministratbr  de  honisnon  of  jSfrotbis* 
mtg,  was  nsit  just  or  right«  and  that  in  iact  thers  was  no  suob  jndf^ 
ment,  but  that  the  jtidgment  was  for  ft  debt  due  tp  G,  JBraninin^ 
4he  younger,  from  T.  jSrcuming^  decefised,  for  the  payment  where*. 
:iof  Ibe  de&ndant  and  S,  Bturtiat  were  sureties,  and  that  ^ere  wan 
•1)0  debt  due  j&om  Browmiig^  the  test»tar«  to  G»  Browning  t|^ 
younger,  who  recovered  the  said  judgment.  To  this  the  defcna* 
HBt  objected,  but  the  County  Court,  (T^^swmCh.J.)  oremiM 
the  objectiotky  and  gave  this  opinion  to-tht:  jury:  **71iat  the  papur 
jfcxhiBitcd  undeiT  the  seal  of  the  orphans  court  of  Kent  county,  in 
proper  evidence  to  establish  the  dj^btirseinent  as  there  staled,  aujl 
,that  thJM  court  ar^  concluded  in  thp  present  cause,  by  tbe  said  ac« 
coiint,frbxn  invcstigatiDg  and  judging  of  the  propriety  of  the  saiit 
idkburaeiDcnts,  the  orphans  cotirt  being  competent,  and  having  ju« 
^sdictiofiy  lA  «zc)u6ion  of  t^is  oour^  to  active  und  state  the  aaid  ac* 
^coimt,  and  to  allow  or  not  allow  the  said  disbursement  as  they 
niJrht  conceive  right.**  The  plaintiil  excepted.  And  Iflie  verdict 
Md  judgment  being  against  bim.  he  appealed  tp  the  general  ^o^ct« 
That  court  rev,ersed  tlie  judgment  of  the  cpunty  cuurt. 

;  Selkvvs.  Otn%bf/,  General  Pourt,  (E,  S.)  September tenn.lSpi,  on  i^a 
cppeal  from  J^Vce*/w  County  Court.  It  was  an  action  of  debt  on  a 
f^ardian's  bond.  At  the  trial  the  defendant,  in  support  of  his  plea  of 
performance,  ofi'ered  inevidence  pertain  accounts  passed  by  the  or* 
phans  court,  in  favour  pf  the  guardian.  I'he  plaint'^  waa  about  tp 
'mprove  cett^  charges  in  t?»e  guardian's  account,  as  parsed  by 
tb^  orphans  court,  i^  give  evidence  -of  the  impropricSy  of  tbe 
tame,  when  the  defendant  objected,  alleging  tliat  the  a9Counts 
irere  conclusive  evidence  xif  4he  s^enJ -charges  contained  in  them. 
This  objection  was  allowed  by  the  coiuity  court,  who  reiiiaed  t* 
ftdmit  auy  evidence  to  controvert  or  disprove  any  of  the  items  or 
•rticles  contained  in  the  accounts,  and  were  of  opmion,  that  the  ac« 
founts,  at  pasted  by  the  orphms  povit,  were  coticlusive  and  bia^ 
aog  upon  aJI  parties,  as  to  the  mat^Bs  charged  orallowed  in  them^ 
aira  that  no  avermpnt  or  prooi  should  be  allowed  against  tl:e  iten^ 
contair^ed  in  tbem.  The  plaintiff'  extepted:  and  the  verdict-n^id 
judgment  being  in  ftvpar  of  the  defendant,  the  plaintiii  fippealed 
IP  the  general  court*    That  court  rcrtrstd  the  judgment  of  Xbi^ 
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181 1'.  CoALE,  et  aL  vs.  Mildred's  AdmV.  ^^ 

Ih#^«oo         Appeal  from  a  decree  of  the  Court  of  Chancery,  ftfural? 

*t  IfAg  certain  deeds  ami  declariog   thtin  fraudnleat  a»  10 

BMMtrTiB^  creditorg*     The  bill  of  the  complainant,  (pow  iippeUee^ 

o»*  bui  filed  alleged,   aiDone  other  thiitse  not  material  to  be  '«tated,  a 

the  u«m«  ^  the  debt  due  to  him  on  bond,  &c.  from  i}ue  ancestor  of  the  de* 

^l4iKre  in  ■  tionil* 

which  hu^bwai  fendanta,  (now  appellante»)  And  it  was  proved  bj  the  tear 
tkird  penna,  vh«  timonj  Iti  the  cautte,  that  the  bond  was  assigned  by  #F. 
5J!2-iWrf!  tfiit  ^^^  the  attorney  of  the  complainant,  to  T-  H>  Ba^k^t 
ttlid'SM?i4*hmw  ^^^  ^7  •^^"^  aaaigned  to  A  MacgiU;  neither  JJocAer  nof 
^  ■***•  "^  3/ac^  were  made  parties*  Tlie  chancellor  having  de* 
creed  in  favour  of  the  compiai|iaot»  the  defendants  appaat* 

cd  to  this  court* 

« 

The  cause  was  argued  before  Buchavai^i  Nioholsoi^ 
luid  Earle,  J. 

Martin  and  Magruder^  for  the  Appellants^  contended, 
that  the  proper  parties  were  not  before  the  court  That 
the  complainant  had  no  interest,  having  assigued  away  tho 
bond  to  Backer^  who  assigned  to  MatgUi  That  JUaegiil 
ahouid  have  been  a  party  complainaott  They  rofi^rred  ta 
Iimd*B  CA«n.  Pr.  8. 

Pinkney^  for  the  Appellee,  admitted  ^t  proper  partitl 
had  noi  beeo  made. 


Jhi«EMiB»«  BoNima  va.  Botb, 

jiSl^iii*^.  Affial  from  BaUifnore  County  Court.  Tliis  was  an  ac* 
t£  '''SeS.dii?  <w»o  of  slander,  and  the  words  charged  in  the  declaration  U^ 
i!*''PS^!^M^^  *>««n  spoken,  were,  that  "be  (meaning  the  plaintiff; 
K?^S?IltaE!lS;  now  appclFantJ  had  stolen  my  horse,  and  brought  hiiii 


^  ^^  '^  home  this  morning.*'  ♦^His  partner  stole  my  pocket  book; 
fe!ri2I?|!SiI?and  there  is  the  man,  (pointing  at  and  meaning  thereby  him 
«3f*,'"^*^  the  plaintiff,)  who  stole  my  horse  and  brought  him  home 
Mfor  wewMu.^.^  morning."  Also *nhat  he,  (meaning  the phuntiff,)hftd 
ptolen  tny  horse,  and  brought  him  home  this  morning.'*  The 
pneral  issue  was  pleaded.  On  the  trial  the  plaintiff  prov^- 
ed  that  the  defendant,  (now  appellee,)  amongst  a  crowd  of 
people,  assembled  at  a  public  vendue,  said,  pointing  at  th^ 
gjaiutiff,  «nbere  it  the  man  who  atde  my  bor«ef  sod  ftU^^ 
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^  him  home  yesterday  morning.*'    The  defendant  tden       I8I.1. 

moved  the  court  to  direct  the  jury,  that  the  plaintiff  was 

net  entitled  to  rccovei*.  And  the  Court,  [^Nkfutlaon  Ch.  J- 

mnd  Jones,  A,  J.'}  gave  the  direction.    The  plaintiff  ex* 

cepted/  and  the  verdict  and  judgment  bdog  against  him^ 

be  appealed  to  this  cwirt,  where  the  cause  was  argued  be- 

ton  Buchanan,  Baale,  and  Johnson,  J* 

Tfinder^  for  the  Appellant,  contended,  that  the  words 
fpoken  were  actionable;  and  that  the  dffi*nce  alleged  aj^aiost 
the  plaintiff  brought  him  in  danger  of  legal  punishment* 

Boyd^  for  the  Appellee,  cited  Q  J^sp.  Dtg.  49f«  49B» 
AtilL  N,  P.  5.  And  contended  diat  the  words  6p<»ken  ini* 
ported  but  a  trespass,  and  aot  an  act  which  could  make  the 
plaintitf  liable  to  a  criminal  prosecution. 

•jirDOM£!rr  ri^Vehsisd,  akd  prooedeni^o  awarded* 


•.       Duknikgton's  ExV.  ys*  Dunninoton^s  AdmV.  Decemher^*    » 

Appeal  froih  ChoAts  County  Court,  from  a  Judgment  fn  ^./,;»  V^^^^'^r  ^ 
Arour  of  the  defendant  beloW,  (now  appellee,)  in  an  ac-  IJ^rlliVf  fu?*™i!l 
tion  of  replevin  brought  against  him  on  the  SOth  of  January  {5^^„*^>j'  }Jj  jjf; 
18a4»  for  a  negro  boy  named  Jesse.     The  defendant  plead- 1;";^^^;^ 'oF"t!r» 
cd  property,  non  ttjpit  in^ra  ires  annos^  and  actio  non  ae-  \nT^,r}!!7:^f^ 
trevit  infra  ires  annos.     To  these  pleas  there  were  the  KrV.i^miir  **Jii 
general  replications,  and  issues  were  joined.     At  the  trial,  K^V^'f*'  .^/b' 
the  plaintiff  proved  by  a  competent  witness,  that  the  ne-  ^hL'itki^  17^i>^ 
ck-o  boy  in  dispute  was  the  property  of  frUliam  Dunninff-  ^^^^  *t  ^i"f^'*rf  ^ 
ton*  senior,  the  plaintiff's  testator,  and  was  loaned  by  himi^r   fafn|jfis^w7^ 
to  his  son   fVUham  Dunmngton^  juniof.     The  plairttiffj^^^rtfj^r^nhy 
Ihen  jrave  in  evidence,  without  obicction,  the  will  of  ff^f.  »mt^<r'*^'i^  -tj, 
Uam  Dunninglon^  senior,  dated  (he  8th  of  September  17'94,^j,';^;,/^^^^^ 
reciting,  that  •^as  to  what  worldly  estate  it  hath  pleased  !'u!,tj'%^l^. 
Almighty  God  to  bless  me  with,  I  dispose  of  in  the  follow-  •^^'^^'^ 
Sng  manner.''  Sundry  devises  and  bequests  arc  contained 
iathiB  wiU>  of  lands  and  negroes,  but  th«»  negro  hay 'Jesse 
is  not  named  therein.     The  devise  to    PVHIiam  Dunning^ 
tiorif  junior,  is  of  land*  and  also  a  negro  lad  called  John;  alid 
the  testator  directed  that  the  balance  of  his  estate  slionld 
b%  divided  between  his  sons  P^ter  and  Fran^Ui    The  IsfV! 
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18t  i.  fer  he  ap|)ointed  hi^  executor.  The  ffefeiidaitt  then  o4K!f« 
^fl  to  rehil  4n  evidence  the  deposition  of  a  certdtn  KUhf 
Sioxhamy  taken  under  a  commisBion.  She  was  admitted 
to  be  the  daughter,  and  one  of  the  representatives  tXfViUi* 
ktfti  ifunnington^  janior,  and  of  £iianor  Durinington  thcf 
defendant'^  intestate,  and  al<ui  to  be  married  to  a 
certain  Jame9  fitoxhatn.  riet*  deposition  statei),  ihiX 
ehe  was  present  at  a  conversation  which  took  place 
Kctween  her  grandfather  and  her  fatl>er.  Her  father  said  td 
her  graridCather,  that  he  did  not  think  he  had  used  biiii 
welt,  that  he  had  giieri  to  each  of  his  other  children  a  ne-* 
gciki  and  had  never  s;iven  him  one;  to  which  her  grand fii-* 
ther  replied,  yes,  iViUianU  t  have;  fgave  jon  Jesse.  Her 
father  replied,  I  did  not  know  jou  had  s;iven  him  to  me. 
Her  grandfather  again  replied,  jes»  fFUKam^  I  give  him 
to  JOU.  This  conversation  happeneil  3  jeafS  and  4  or  5 
Tnonlhs  before  the  death  of  her  grandfather.  That  Je99C 
was  upwards  of  3  years  in  her  father'sl  possession,  before 
her  grandfather  died,  and  was  in  his  possessiod  at  the  time 
ct  the  gift  above  stated.  That  fn>m  the  time  of  the  gift 
tlie  boy  was  employed,  kept  and  considered,  as  her  father's, 
slave.  And  the  defendant  then,  to  render  the  testimonj 
in  thi§  deposition  competen.t,  produced  the  receipt  ,<^ 
Janies  Bloxhamj  the  husband  of  tlie  deponent^  dated  tbch 
SOtli  of  July  1805,  acknowledging  to  have  received  of  i^/ea* 
nor  Dunnington^  administratrix  of  PPUliaai  DunningUmfr 
decease<l,  ull  and  every  part  and  patrcel  uf  his  wife,  datha^, 
fine  Dioxham^H  proportion  of  her  lather's,  the  said  Wtllim 
am  Dunnineton?s  personal  estate.  Tlie  plaintifT,  however^ 
objected  to  the  competency  of  the  evidence.  But  the  courts. 
[  Key  and  Clarke^  A.  J.]  were  of  opinion  that  it  was  admi«^'. 
sible^  and  allowed  it  to  be  read  in  evidence  to  the  jnry^^ 
The  plaintiff  excepted/  and  the  verdict  and  judgpnent  be« 
ij^  against  hinr,  he  appealed  to  thb  court 

The  cause  was  argued  before  Buohanajii  EUbi^  tivt 

louNsoN,  J.  by 

T  Buclianan  and  Magruder^  for  the  Appdtai|t;  and  bjf 
C  Dorseyt  for  the  Appellee. 
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StEVEKSON  ▼•.   El»StLT*  IBll. 

Afi?lftAL  from  Baltimore  Coqntj  Court    The  pUtnW     ^-r-y^ 
to  the  court  below,   {di»w  appellant,)  brought  an  action  of      ^**T^ 
replerin  against  the  defctidant,  (the  appeUce,)  for  Uhc^-   ^^^^|^J[^ 
heads  of  tobacco.     The  defendant  pleaded  propcrtjj  and  '^,2i?*dISS^i5 
at  the  trial  the  plaintiff  gave  in  evidence,  that  he  was  the  Jj^^  ]J;JJj^J^ 
liijtpector  of  a  public  tobacco  warehouse  established  «t  J,Jjy;{[2'3ioir 
tklPs  Point  10  Baliiniort  county,  and  that  while  acting  in  S,*SL^'*kfi^ 
that  capaciij  twelve  hogsheads  of  tobacco  were  deposited  ||t|^,!iS*SS*SS£ 
at  that  warehouse,  for  which,  after  being  it)spe(:tei),  .twelve  "^^i!?  M^rtH 
Beverat  notes  were  issued  by  him  to  the  persons  who  lodg- t^f^tnTmi^ 
ed  (he  said  tobacco,  as  appeared  by  the  notes  produced  inMvUttiSlir  — 


Sir  Mle  vnder  iW 


court  by  the  plaintiff.     He  further  gave  evidence^  that  theaec  ot  ito8,c*.t7» 

resented  them  to  him  while  he  2?*'»<??[j^._.'** 
deman 
mentioneil  in  them; 


holders  of  the  said  notes  presented  «  ..^ ,  -,    - 

was  inspector,  and  demanded  a  delivery  of  the  tobacco  ^ud  k*bro«H|Mui 
in  them;  that  he  then  delivered  to  said  holders  jj^  tUT^wik 
by  mistake^  other  tobacco  than  that  mentioned  in  the  tiotes,  «•»**»«  •  «•• 
ah  d  which  were  accepted  by  them  In  mistake^  without  any 
objection  on  their  parts;  that  the  tobacco  so  delivered  was 
^^erent  from  that  they  Were  entitled  to  receive;  and  upon 
tiie  delivery  of  the  said  tobacco  the  said  notes  were  de<» 
Hvered  up  to  him  as  inspector;  that  he  w«s  jifterwards,  and 
some  time  before  the  institution  of  this  suit,  removed  from 
hts  office  of  inspector,  and  the  present  defendant  appoint- 
ed to  succeed  him;  that  the  said  twelve  hogsheads  of  to- 
b^eicco,  for-  which  the  said  notes  were  issued,  were  adver- 
tised for  sale  by  the  defendant  as  inspector,  under  the  net 
of  assembly  of  180^  cA.  27;  and  that  no  demand  was 
made  for  the  said  tobacco  by  the  plaintiff,  until  after  the 
tmblications  of  the  said  advertisement  The  defendant 
then  prayed  the  court  to  direct  the  jury,  that  on  these 
facts  the  plaintiff  was  not  entitled  to  recover.  And  the 
court,  {^Nicholsorii  Ch.  J.]  did  accordingly  so  direct  the 
jury,  being  of  opinion,  that  the  surrender  ot  the  tobacco 
notes  to  the  inspector,  as  such,  for  the  purpose  of  having 
the  tobacco  delivered  to  the  respective  holders,  transferred 
no  property  in  the  tobacco  to  the  inspector,  although  other 
tobacco  than  that  due  on  the  notes  was  delivered  to  them, 
and  that  to  sanction  such  practices  would  be  to  open  a 
door  to  the  most  abominable  frauds^  which  might  be  com* 
mitted  by  inspectors  upon  the  several  counties  mi  which 
they  reside;  that  it  was  the  duty  of  every  pabUc  officer  to 
toiM  ui%  56 


Digitized  by 


Googk 


tMS ,  tASfeS  m  THE  COUilT  Ot  APPEALS 

1811.  act  correctly  in  the  discharge  of  his  functions,  and  if'  K# 
Hcted  incorrectly,  even  by  mistake,  he  could  not  avait 
hiiliself  of  his  e^n  negligence  to  his  own  benefit,  and  to 
the  injury  of  a  third  party  Tlie  plaintiflf  excepted;  and 
ike  verdict  and  judgment  being  against  hitii,  he  appei&led 
to  this  court 

The  cause  was  argued  before  BucHANAiVy  Ea»i.b  «i4 
J0HNSON9  J.  by 

Martin  and  ffxndtr^  for  the  Appellant;  and  by 
T.  B.  Dorift/f  for  the  Appellee. 


DsoEMBCxi  Ca&rou  TB4.  CocKBY^s  Adm^rs* 

iiaXitiSLT^  Apipeal  from  Ballimort  County  Court.  This  was  an 
J^^*y*JPJi^i  action  of  covenant,  brought  by  the  appellant  against  the 
g^^^^;;!^^;^!^^  appellee.    At  the  trial,  the  plaintiiT  read  in  evidence  the 


T»/TJdeed  mentioned  in  the  declaration,  dated  tlve  ISth  of  JuJy 

o^  .^-s^S^^  1788,  between  John  Cockey,  the  defendant's  intestate,  of 
j«iic«*rAi?^two  the  one  part,  and  the  plaintiff^  of  the  other  part,  whereby 


,  Into  that  \ti  consideration  of  the  sum  of  j£3000  cuiTent  money,  the 
C^QMiiM,  whi2[  said  Cockey  granted,  &c.  unto  the  plaintifi^,  his  heirs  and 


conrtes 


rM««  hiianMoi  the 


83deff  B  SS9  assigns,  for  ever,  all  that  part  of  three  tracts  of  land  called 
^«  «««<^  ^^  Cockeyes  Trusty  Hellmore^  fy  Cockey'* $  Secovery^  situate  in 
STan^t^wM  1^  BaUimore  county,  which  is  contained  within  the  metes  and 
SmitM^T^*^  bounds,  &c.  following,  to  wit,  beginning,  &c.  containing 
S!"*"A«  n'^ilb  ^^J  *cres  of  land  more  or  lesJs,  &c.  The  deed  contained 
*fiKhi'JeS«Sif  **^®  following  covenants:  **And  whereas  there  Issue  out  of 
5Srt*U!St"5J*f  •^<''^c«'3  Falls  two  races  or  water  courses  into  that  part  of 
^^l!!iMr^<!^J!S^,  said  tract  pf  land  called  Cockeyes  Trttst^  still  remaining 
rmS  tii?Sd*s  unsold,  which  said  races  or  water  courses  intersect  the 

9  4eK  E359pertli 

liae,     and      that  ^ 

neMker  A,  nor  hit  hcirt,  See  will  at  any  time  hereafter  after,  cfatni^  or  Avertf  the  eoane  of  th«  tai^ 

two  raee>  or  eonn*^  of  waur,  tlrom  their  prestut  »oarci*««  throuf^h  their  present  ehannel,  or  injore  ih« 

■a&d  watrn  in  tht^ir  utiA  eoarat^,hat  that  the  tante  khaU  flow  frmrif  ta*4  uninterniptedly  threojftli  tbHT 


pre«enC  ehannel«,  ontii  tUcy  intirneer  the  taid  S  3  dec:  E  3$<)  perch  line,  rxcept  such  part  tlMtt-rof  «a 
may  he  neea«ary  t^  water  the  meadowt  of  the  said  A  in  hit  tenda;  and  that  B  ih«*U  hare  free  weacaa, 
wim  or  without  workmen,  to  the  toorce,  of  ihe  nid  meet,  to  inerea'»e  the  ttreami  of  w^ter,  or  ts  do 


r  he  neea«ary  t^  water  the  meadowt  of  the  said  A  in  hit  temUj 

.._^or  withoot  workmen,  to  the  toorce,  of  the  nid  meet,  to  iner . 

mny  other  matter  or  thin?  to  -Jkcm  that  he  iiwy  find  nece«tar>  for  their  improvemoat:  and  thnt  A  ihatU 


•nd  will  at  all  tunet  hereafter  keep  the  taid  fkcet  ur  water  courtes,  proceedinfr  fVom  the  •ouihu'etter- 
moft  part  of  the  tract  called  C,  in  cood  nrdtrr  anu  repair,  thruorh  ihnt  tract*  until  it  imetsecta  iho 
••id  S  S  de|f,  E  359  perch  line**— HrW,  that  upon  a  cnnttruction  or  the  whole  eorenant  taken  lorether, 
Ibe  intentiou  of  thr  ponies  wat^  that  A  abould  permtt  the  water  to  flaw  throoch  certain  ekasraeUovinr 
hit  land,  a«  deti^riaaed  in  th*f  eoveiuutt  for  the  benefit  ut  B,  and  that  if  tfar  wat^-r  did,  at  the  date  of 
the  corenant,  flow  throueh  those  ehaiinek  or  ract-s,  A  waa  bonod  to  keep  th<>ai  in  tooh  order  an4  re- 
I  poir«  at  that  the  water  uiifrh*.  always  after  eon  tame  to  flow  as  fn^iy  as  at  diat  time;  hut  that  it  the 
water  did  not  and  could  not  coine  into  and  flow  tliroufch  the  upper  race  cr  ohanuei  at  ib.»  date  of  tho 
eoreaoiit,  then  A  wat  not  buund  to  tibepen  or  widoi  the  neo  for  the  purpoK  of  couductiiic  the  wst* 
V»  Che  iMd  porchiMd  b]r  A. 
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above  mentlonetl  S  85**  E  559  perch  line,  one  of  whiclr      1811. 
said  races  Uye  northwedterly  about  SO  perches  from  the 
end  of  the  said  B  0^^  ^  359  perch  line,  the  other  near  the 
S  westermost  part  of  «aid  Cockeyes  Drust:  And  whereas  ^ 
it  is  agreed  by  and  between  the  said  parties  to  these  pre* 
sents,  that  the  said  C^rrpftt  his  heirs,  &c.  shall  have  the 
full  benefit  of  Ihe  said  two  races  or  water  courses,  as  sooqi 
as  the  same  shall  intersect  the  said  S  Si"^  £  359  perch  line,* 
and  that  the  said  Cockey^  hi^  heirs,  &c.  shall  not  at  any 
time  hereafter  alter,  change  or  divert,  the  course  of  either 
of  the  said  two  races  or  courses  of  wM^i*,  out  of  his  land, 
by  any  other  ways  or  channels  than  tliQse  now  laid  oat 
through  the  said  8  3i^  £  '359  perch  Ud6,     And  the  said 
Coekty  for  himself,  &c.  doth  hereby  covenant,  &c.  to  and 
with  the  said  Carrol/^  his  heirs,  &c,  that  he  the  said  Car* 
foU^  his  heirs,  &c.  shall  have  the  fi^Il  aB((  free  use  and  en-' 
tire  benefit  of  the  said  two  races  or  water  cQurses,  as  soon 
as  they  intersect  the  said  S  3^"^  £  359  perch  \\ne^  m^  tba^ ' 
neither  he  the  said  Cockei/^  his  heirs,  &c.  will  at  any  time 
hereafter  alter,  change  or  divert,  the  course  ikf  the  said 
races  or  water  courses,  from  their  present  sources  tb.rougli 
their  present  channel,  or  injure  the  said  watei^  \^  thcjr 
said  courses;  but  that  the  same  shall  flow  freely  and  unin- 
terruptedly through  their  present  channels,  until  they  in« 
tersect  tlie  said  S  Si^  E  359  perch  line,  except  such  part 
thereof  as  may  be  necessary  to  water  the  meadows  of  the 
SJiid  Cockey^  his  heirs,  &c.  in  the  said  three  tracts  of  land| 
and  the  said  Cdrroll,  his  heirs,  &c.  shall  have  free  access, 
with  or  without  workmen,  to  the  sources  of  the  said  races, 
i0  increase  the  streams  of  water,  or  to  do  any  other  mat-  " 
ter  or  thing  to  them  that  he  the  said  Carroll,  his  heirs,  &^ 
inay  find  necessary  for  their  improvement.     And  the  saiE 
Cockei/^  for  himself,  &c.  doth  hereby  further  covenant,  &c. 
to  and  with  the  said  Carroll^  his  heirs,  &c.  and  to  and 
with  every  of  them,  by  these  presents,  that  he  the  said 
Coekey^  his  heirs  and  assigns,  shall  and  will,  at  all  times 
hereafter,  keep  the  said  rfices  or  water  courses,  proceeding 
from  the  southwestermost  part  of  the  satd  Cockeyes  TVustf 
in  good  order  and  repair  through  the  said  tract,  until  it  in- 
tersects the  said  S  3^"^  £  359  perch  line,  and  that  he  the' 
said  Coekey  now  is  the  true  and  laivful  of^per  of  the  said' 
part  of  the  said  three  tracts  of  land,"  &g.    Ihe  plaintiff 
lllfo  gave  in  evidence  the  plots  and  explanations  returned 
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1911.       in  fhie  CMM,  ((h«  land  having  been  tvnr^jed  under  a  - 
^^^^^^     rant  for  that  parpoae,)  aiid  that  tha  locationa  mada  by  h^> 
^jj^    .  00  aaid  plots  were  correct.    He  also  give  in  eyidencet  thati 
froai  the  tine  of  BnakiDg  the  taid  deed^  to  the  present  i 
tiaaet  the  water  hath  not  flowed  in  anj  maBner,  nor  at  %»y 
^me,  along  the  said  rice  or  water  coarse  istiuingont^ 
«/ipnea'«  lUU  at  the  point  B«  as  designated  on  the  pMS| 
and  that  the  said  John  Ci^tinf  in  his  life-tune,  and  before 
the  bringtQg  of  this  suit,  was  frequently  requested^  on  tba- 
part  of  the  plaintifl*,  to  caase  the  i^id  wa4er  to  run  along; 
the  said  racof  as  designated  on  the  plots,  Mp  to  the  S  Si^ 
B  359  perches  line  in  the  said  deed  mentioned,  but  always 
refused  or  omitted  so  to  do.     The  defendant«i  then  gave  in 
evi<leoee,  that  at  the  time  of  making  the  said  deed,  tliei 
ivater  of  Janm*$  fhlU  did  not  flow  along  the  ^aid  race  is* 
suing  out  as  aforesaid  at  B»  bor  along  an j  part  thereof,  and 
that  the  said  water  could  not  so  flow,  as  the  said  race  wasi 
tt  the  time  of  making  the  said  deed,  and  the^  prayed  ^e 
opinion  of  the  court,  and  their  direction  to  the  juiy,  that 
according  to  the  true  construction  of  the  covenant  in  ih^ 
said  deed,  John  tockejf  was  bound  to  leave  the  races*  raen« 
tioned  in  said  covenant  and  declarattoui  in  the  situi^tton 
they  were  at  the  time  tiw  covenant  was  made,  and  should  - 
keep  them  In  repair  in  the  situation  they  then  were,  or  ia 
which  the  plaintiff  might  afterwards  place  them;  and  thai 
if  the  jury  should  be  of  opinion  that  said  toduy  lu^cl  donqr 
DO  act  to  obstruct,  alter,  change  or  divert,  the  course  of  the:  - 
water  in  either  of  said  races,  since  the  making  of  ther 
covenant,  and  that  the  water  in  the  upper  race  could  nol^ 
and  did  not  flow  along  said  face  tp  the  divisiunal  iifie* . 
without  any  aet  done  or  permitted  by  said  Cockey  to  firet 
vlilt  it,  an^  that  the  said  Cockey  at  all  timea  allowed  and 
permitted  the  plaintifl;  with  or  witkg^t  haads^  to  enter  of^ 
his  lands^  and  to  widen,  ^fepeu  or  increase,  the  sai^ 
Streams,  for  their  improvement,  or  to  do  any  other  matter ' 
er  thing  to  them  that  the  pti^i^tiff  might  deem  necessary, 
that  thfi^  the  plaintiff  was  not  entitled  to  recover  in  tM% 
action*  Atod  the  Court,  [iVi'cAo/«on,  Ch.  J.]  was  9! opinion, 
and  9^  directed  the  Jury,  that  upon  a  confttruetwi  of  tha 
vrbole  Covenant  taken  together,  theiatentionof  the  parties 
was,  that  Ceckey  should  permit  the  water  to  flow  thro«|^ 
certain  channels  over  his  lami ,  as  designated  ia  tbe  c  oveaant^ 
Ik  tM  benefit  of  CorroU;  aad  that  if  tha  1H^  dU^  a^ 
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the  4*l€  of  {he  corentnt^  flaw  thraogh  thost  ehanneh  Of       1810. 
raoes  Oockey  was  bound  to  keep  th^m  io  iqch  order  and      ^"^^^ 
repair  as  that  the  water  might  alwija  after  contiour  to       xv^' 
i«tw  a?  fttelj  as  at  that  timai  but  that  if  the  watfir  did  not 
and  couM  not  come  into  and  fl^^w  tlirougfa  the  upper  raoo 
or  chaoneU  at  the  date  of  the  covenant,  then  €ockey  wa$ 
not  bound  to  deepen  or  fvtden  the  race  for  the  purpo^  of 
oomlucttng  the  water  to  the  land  purchased  bjr  CwfxolL 
The  plaintiflf  excepted;  and  (he  verdict  and  judgment  be** 
ing  against  him,  be  appelated  to  tins  court. 

The  cause  waf  argued  before  Buchanan,  Eari^,  fiid 
J9UNS0N,  J.  by 

ffarpetj  for  the  Appellant;  and  by 
fflnder^  for  the  Appellees. 

ItTDOrBNl^  AFPIRHBD. 


BoYER  ts.  TtjRSER*a  AdmV,  '  JyicR  (E.  S.) 

AfrsAL  ffOKi  JietU  Cnuntj  Court.  This  waf  |n  fiction  .  vfiiere  ne  .m- 
of  debt  by  the  asmgnee  against  the  ^ssigiior  of  a  (|ili  obli*  I!^**Ji'JX"***''* 
gatory.     The  defendant,  (the  appellant,)  pleaded  nil  debet.,  J?^'^""*  *^^ 

1.  At  the  trial  the  plaintiff,  (the  appellee,)  oflfered  in  ^^J*',jn7ft»,rii. 
eTtdeUce  a  single  bill  exenited  by  Joseph  Colder^  m  tbe  mS^mStl^hiid 
18th  of  September  1803,  wNerel>y  he  promised  to  pay  to  £r"Ci*< '»I^ 
&mvel  Pmfw,  fthe  defendanti)  hi?  eiecutors,  ^c.  01  od  jS^^'J^^'u^tdle^blf 
fie  then  olBered  in  evidence  the  oafb  and  assignnient  en- p^P^fe" d^h^  «r 
dorsed  on  the  a^d  billf  in  the  foUf^wtng  words^  (having  b^Vuund'*in  tS£ 
first  proved  the  due  exeeition  of  the  psignin^t:)  S^Maty'  bu"*^muai'^a"hlHir, 
foitc/,-  Eeni  county.  On  the  ^tli  of  December  1 80S,  thiiif 'i^^^aliify 
eame  Samuel  Beyer  before  me  the  subscriber,  one  of  the  >>>>•  wb»  notllwo 
justices  of  the  peace  of  the  county  and  state  aforesaiOf  and  [5|'i^-u***'J^^'5 
made  oath  on  the  Holy  Evangels  of  Alroiglity  God,  that  jjj^^jjjjj'^JyVn** 
he  has  not,  nor  no  one  for  him,  received  any  part,  pai^ei,  w^MtVdire'dili*- 
^eoarity  or  ^tisfacUqu,  for  the  within  obligation.  SSIJtl  u w*forX' 

Jtmie$  rrtich.'^^    fcir^ 

<<I  Samud  So^  do  liereby  i^sslgn,  transfer  ard  se^ 
•Vif^  unto  J^Vf^tt  T^meTi  of  the  state  of  Delaware,  alt 
«iy  rigfit  title,  claim,  demand  and  intereft  qf,  in  and  to^ 
ihe  within  oMigetioB  on  ^eph  Cftldtr^  for  the  sum  of 
#dfi  3  ^^  |^|ttcip%l  4Ml4  mterei^  i4  ^in|g|  fur  ^a^ne  of  faMl^ 
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181^.       reeeired.     As  witnsfts  my  hand  and  seal  this  26th  day  o^ 
^ — \r-^       December  1803.  Sumud  Boy^r^  (L.  S.) 

^^        Witness,  JamtB  PTdchJ*^ 

To  this  oath  and  assignment  the  defendant  objected  MB 
insufficient  and*  inadmissible  evidence,  on  the  part  of  tba 
plaintiflT,  on  the  groun«l  that  they  were  not  sneh  an  oath 
and  assignment  as  the  law  required.  But  the  courts 
liEarle^  Ch.  J.  PurneO^  and  Worrell  A.  J.]  were  of  opi- 
nion, that  it  was  proper  testimony,  and  permitted  thf  m  to 
go  to  the  jury.     The  defendant  excepted, 

2.  The  defendant  then  prayed  the  ^ourt  to  direct  tha 
jury,  that  they  must  be  satisfied  that  dqe  diligence  was 
ttsed  by  Ebenezer  Turner ^  or  James  fVelch  his  administra* 
tor,  to  recover  the  debt  from  the  obligor  in  the  ipvitbin  bill, 
or  otherwise  they  must  find  a  verdict  fgr  the  defendant 
But  the  court  refused  to  give  that  direction  to  the  jarj^ 
and  gave  them  the  following:  ^Tliat  the  jury,  to  find  i«r 
the  plaintiff,  must  l>e  satisfied  that  CMer  sr9»  unable  to 
pay,  or  if  able  to  pay  at  any  time  after  the  assignmenii 
.  that  the  debt  was  not  lost  by  the  negligence  or  dofiiolt  of 
the  assignee  or  his  administrator.  That  the  non*iBstit«-> 
tion  of  a  suit  against  Colder  on  the  bill,  is  a  circmnstanet 
of  a  negligence  or  default  that  ooght  to  weigh  withtli% 
jury;  but  that  the  bringing  of  an  action  on  the  MW  wa$ 
D4it  indispensably  necessary  to  a  recovery  against  theat* 
signon  and  that  if  any  positive  facts,  evincing  negltgene^ 
or  default  in  the  assignee  or  his  representative,  exist  uk 
the  cause,  they  ought  to  be  establi^ed  by  t^stimenj  <MI 
the  part  of  the  defendant )^  The  defendant  excepted;  and 
the  verdict  and  judgment  being  against  hiin»  he  app^aM 
to  this  court. 

The  cause  was  argued  before  Chase,  Ch. }.  fin4  PofH 
BucHAKAK,  Nicholson,  and  Johnsoni  ^.  by 

Ckemhers^  for  the  Appellant;  and  by 
JBfxtroU^  for  the  Appellee. 

KiOHOLsoK,  J.  delivered  thfe  opinion  of  the  court.  Th# 
court  are  of  .opinion,  that  the  afiidavit  on  the  biU  iMigBtt^r' 
ry  in  this  ca&e  is  sufficient  to  warrant  the  assigninaftt  ua* 
der  the  act  of  1763,  ch.  23,  «.  10. 

To  enable  the  assignee  to  nMiintain  an  action  againat  Him 
aisignpr^  it  IS  incumbent  upon  the  asaigii^  to  prov^  thait 


Digitized  by 


Google 


tlie  oUigor  was  unable  to  paj  the  debt,  or  that  he  could  1812. 
lllot  be  found  in  the  place  or  county  of  his  usual  abode,  or 
that  some  other  thtag  or  casualty  did  happen,  whereby  tho 
Msignec  was  not  able  to  receive  or  recover  his  debt  from 
the  obligor,  he^  the  assignee,  having  used  due  diligence 
therefor.  What  shall  iimount  to  due  diligence  is  a  ques- 
i4oo  of  law  for  tiie  decision  of  the  court,  arising  upon  the 
iircts  of  the  case. 

The  court  do  therefore  reverse  the  Judgment,  and  ordei; 
hproudendif  to  issue. 

JUDGMENT   BEVERSBD,   &C. 


Stbwakt's  Leasee  vs.  EVa^^s.  June  (E.  S.) 


•eizH   of 
died  intc*- 


Appral  from  Somerset  Counfv  Court.    Rjectmenl  for,  ^^*^_  . 

-  «  .        .  *  i.  bndf,  died  intc*- 

Mrtm  two  tracts  of  land,  one  called  DoihieWs  LotL  and  »■«*;»  :'m,  !«•*- 

•  .  mi^  A,  a  ton,  kna 

the  other  Slevin's  Folly.  The  case  was  admitted  to  be  f;?, ""S^^*'*; ^^ 
tias:  Col.  John  Stewart  was  actually  seized,  in  fee  sim-  Sf„**"w"^  Sj£ 
fh,  of  the  labds  Mentioned  in  the  declaration,  and  also  ofl'^^ti^'f^S^^;^ 
other  lands  of  equal  value  with  those  mentioned  in  thtf  J^T^T.Cle.'Tin';; 
declaration;  and  being  so  seized  tliereof,  on  tlie  12th  ofj^V  h"r  ^"uwl 
JnneirH  died  intestate,  leaving  two  children,  to  wit,fSi^!«1.^:'iS: 
Jane  Gale,  a  daughter,  and  Jllexandcr  Stewart,  a  son,  hi8??;mm&r;'b^2: 
Jleirs  at  law  under  the  acts  of  descents  of  this  states  to  A^e^r^JTAt,* 
whom  the  said  lands  descended.  That  a  division  and  s^.^'Se  ei*^^ 
partition  of  the  said  lands  were  made  according  to  law, '"'''owMUeHiwe 
between  Jane  Gale  and  Alexander  Stewart^  and  those  •"•*'  ^»»"  ^•^  »^ 
tends  mentioned  in  the  declaration  were  allotted  to  Ja>ic'"«^"'>  "'J 
Vote,  as  her  part  of  her  father's  real  estate,  to  hold  in  fee  '^"^  f^.^^"<»  *»»**: 

•  •-,  li..  *'   eliiWivn.  ana 

Simple  and  in  severalty,  and  into  which  she  entered  and  ^"^^i^'l^'v/ 

,       ,,  •       ■    ,  w,aiia   TTie  cnii* 

■was  actually  seized  thereof  id  fee  simple,  and  in  severiltyj  tS,\  S5°^^t 
and  being  so  seized,  in  November  1797,  died  intestate,  S'l^**"?"*?  s. 
«nd  without  issue,  leaving  the  said  Alexander  Stewart,  her  K  Jiaa  to! 
•nly  brother  and  heir  at  law,  to  whom  from  her  the  said  SS-iS?..lr'A' ." 
lands,  in  the  declaration  mentioned,  descended,    .mxan-  SJHi'r.u;™.?.™':; 
der  Stewart,  after  the  death  olJane  Gale,  entered  intoTht^'i'^^'S-^!^. 
the  lands  so  allotted  to  Jane,  and  as  brother  and  heir  at^Sl.ndl^^?; 
l«vofya/ie,  was  actually  seize,!  thereof  in  fee  simple:  S™^"^r«rr. 
and  being  so  seized,  on  the  22d  of  June  1810,  died  intes-  **'* 
tate,  and  without  issue,  ot  father,  mother,  brothers  or  sis- 
ters,  or  descendants  from  either,  and  leaving  the  follow- 
*»g  persons,  his  relations,  Lving  at  the  time  of  his  death, 
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nm  CASES  IN  mi!  cotmt  of  appeals 

1S12.  viz.  Jofai  Stewart^  the  l^9or  of  the  pTainHIR  w^i^h  6k« 
eldest  t(m  of  WilHnm  Stewart^  deceased,  who  wa9  the 
eldest  bi'other  of  Col,  John  Stewart^  and  Who  was  die 
eMest  and  only  ancle  of  ^exander  Stewart^  and  which 
William  Stewart  dWd  t)efore  the  said  Alexander.  Alex* 
ander  Stewart  also  lef^  other  relations  livhig  at  hi^  death, 
?h6.  other  children^  and  grandchildren  of  the  said  fVUliam 
Siewartf  and  children,  grandchildren,  afMl  great  grand* 
^ildren,  of  sinters  of  the  aforesaid  John  Stewart. 

Tlie  question  submitted  to  the  court  on  these  facts  wan, 
whether  or  not  J^hn  Stewart^  the  lessor  of  the  ptaintiflT, 
being  the  oldest  son  of  ff^ilHam  Sttwarf^  who  was  the  old* 
est  brother  of  Col.  John  Stetbarty  and  oldest  and  onlj  un- 
cle of  Afexander  Stewart ^  was  not  entitled,  as  heir  at  cora- 
Bion  laWf  to  the  lands  in  question?  Or^  whether  the  said 
lands  descended  according;  to  the  act  al  assemblj  to  dn 
rect  descents?  The  county  court  gave  judgment  for  (ht 
defendant,  and  the  plaintiff  appealed  to  this  court 

TIte  cause  was  argued  before  Chasb,  Ch«  h  and  Bucnr-' 
ANAN»  Nicholson,  and  JoitKsoy,  i« 

3Iartm,  JOuItilt  and  IThittwgtotu  for  the  An^e^Uvt 
The  only  question  is,  whether  the  land,  into  which  jffleap- 
emder  Stetoart  entered  on  the  death  of  his  sister,  JoM  Crok^ 
and  which  descended  from  her  to  him,  was  operated  en 
by  the  act  to  direct  descents,  17Sfi,  cA.  45|  if  it  wasoot^ 
then  the  lessor  of  the  plaintiff  as  the  eldest  son  of  ffU- 
liam  Steioarty  who  was  the  eldest  brother  of  CoU  John 
Stewart^  is  entitled  to  the  whole  of  Jane  CUde^s  psrt;  bet 
if  it  is  operated  upon  by  that  act,  then  others  smst  come 
in  for  a  part.  There  would  be  no  donbt,  except  for  the  act 
to  direct  descents,  that  the  lessor  of  the  plaintiff  is  eati* 
tied  to  the  land.  Doth  that  act  bar  him?  The  person  Wot 
seized,  ami  who  died  seized,  is  the  stock  from  whom  Ae 
representatives  must  claim,  without  regard  to  the  manner 
he  or  she  obtained  it.  Bale's  Hist.  C.  L.  d46L  2  Ba/u  JOh 
^.  Suppose  before  the  act  to  direct  descents,  Ufids  de* 
scended  from  tlia  nephew  to  an  unde,  (liviiig  the  father,) 
and  (hen  the  uncle  di^,  who  wotUd  then  inherit-«*4be  en* 
cle's  children  or  the  father?  Co,  JUtL  X  U  l£,  $*  4»  Yea 
•re  precluded  from  showing  how  Jane  Gafe  entered  on  the 
land.  Suppose  she  purchased  it,  would  that  make  any  dif- 
ference?   Doe  vs.  fFMchehf  S  T.  JL  211.     GoodUae  tfe. 
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ife^nan^  3  Wti.  59B.  Doe  m.  Morgan^  7  71  J?.  9$;  '  WIS. 
i)oe  V8.  Keens  ^id  382.  Would  the  part'^tion  between 
Mltxander  JSttwart  and  Jaae  Gale  alter  the  natare  of  the 
estate;  or  in  other  ivordsi  does  it  rnak^  them  hold  by  poir^. 
chase  and  not  bj  deacept?  AUxandet  Stewart  did  not 
acq^uire  the  land,  biit  from  his  aUten  She  was  seized^ 
and  aeisina  facU  stirpem*  t)id  he  claim  the  land  ihrotngh 
the  father?  The  descent  from  brother  to  bcother,  or  from 
sister  to  brother,  is  immediate,  and  not  through  the  father. 
Collingxoood  ^  Pace,  I  Ventr.  423.  Where  a  atatute  naes 
words  known  to  the  common  Uw,  jou  must  resort  to  the 
i^mmon  law  for  their  meaning.  4  But.  Ah*  64f.  The  pre* 
amble  of  a  statute  cannot  enlarge  the  enacting  clause.  7. 
£ac  M.  55U  553. 

^  W.  B.  Mdttin,  J.  6ayly^  T.  6ay1y,  and  ffiUon^  fot 
the  Appellee.  Tlie  cnihmon  law  rutes  hbve  nothing  to  do 
"With  this  case,  but  it  depends  on  the  true  construction  of 
the  act  to  direct  descents,  1^86,  eh.  45.  The  land  de- 
scended imtnediatdy  from  the  sister^  ttnd  mediately  from 
the  father.  Althougli  the  descent  was  not  from  or  through, 
^-et  it  was  on  the  part  of  the  father.  On  the  construction 
df  statutes,  th6  preamble  may  setVe  to  e5tplain  doubtful 
^xpresMons.  6  Bae.  M.  381,  384.  tn  the  construction 
#f  the  act  to  dir^t  descents,  that  part  which  says,  if  the 
estate  descended  on  thenar/  of  tlU father y  it  should  go  to 
bim,  means  that  he  should  be  the  stock  from  whom  the 
other  claims  sboutd  be  aMertauied^ 

JUDGMBRT  AFFIEMBO. 


Stewart  Vs.  Collieh's  Lessee*         '  June  (E.  S.) 

A^MiAL  from  *m»crw/ County  Court  Bjectment  forj^s;|»wj»U. 
en  undivided  eighth  part  of  a  tract  of  land  called  TV  Fer^  SJJ.JT^irtr'^ 
fy  Qaarttr.  The  facts  were  these:  Col.  John  Steu>wrtd\ed  JfJI^rf^hSS? 
intestate  in  1794,  seized  In  fee  simply  as  well  of  the  land  SJSjjSJJ&rS? 
al>oye  mentioned  as  of  other  lands,  leaving  two  children^  tiVinmi  uSu^ 
Viz.  Alexander  S/€waft  and  Jane  Gaky  to  whom  said  lands  IhT'ehudr^^^ 
descended,  as  his  heirs  At  law,  under  the  act  of  1786,  ch.f^^^;^.;^ 
45.  A  division  was  made  of  the  lands  after  the  death  of  t!S^<1?^^!7^ 
Col.  S^^warti  between  Alexander  and  Jane^  and  the  land  Ih^'^'^i^^*'^ 

^  .  the  dcecMtHl  w 

jper  cttpiiQy  tnd  not  /^  9tirpni  to  the  ouKitieii  oCthe  gm&d^l^ldMBt 
VOL.  v,  ^7 
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j^  CASES  IN  tfiB  COURY  01^  At^PRAt^ 

lSi2.       tliot^  iiieiitioii€df  trith  other  lands,  were  altdtted  to  Altx^ 

^^^^^^^      ^mrfer,  I^W  died  seized  thereof  in  1810,  intestate,  ami 

^«_       #ithbiit  issue,  itiother,  brother  or  sister, or  any  desccfvidant!! 

frott  either.    Col.  John  Stewart  had  onil  brother  and  th^ee 

rfsters,  to  ^flt4  irUHtm  Sttwatt^  Betty  ffaUtt,  Namcy 

Porter  and  Sar'dh  M^Mitrray.    fVitHam  Stewart  died  in 

1808,  leaTing  inatte  ^hn  Stewart^  ffiltiam  Sitwart^  R6- 

itft  Saufoft^  Behey  Evans^  Nimcy  Stewart  and  Matilda 

Shwart^  all  of  whifm  are  now  iiring.     The  aaid  WU^ 

Bam  Sttwart  had  also  two  other  dau]|;hter8,  ivL  Rebeccd 

Sknhmtt  and  iktrahJonsi.   Hebeeca  DasheiUdha  m  180a» 

leaving  have  who  are  still  living,  and  SanA  Jone$  died  ioT 

lir94,  leaving  iasne  who  are  also  tibw  alive.     Betty  Hailei 

dfied  in  1785,  leaving  two  ehitdroa,  vi^L  Hdena  CoHierf 

{ikfi  lessor  of  the  plaintil^)  flnd  Joet^h  fVailes.    Jom^h 

Wailte  died  in  1796,  leaving  issue,  who  are  now  aliveu 

Ifancy  Porter  died  in  1775,  leaving  one  chUd«  Rehecta 

Cathelj  who  died  in  1806,  leaving  issue  now  living.     Sa- 

rah  M'' Murray  died  in  1764,  (eAvtng  issue  Naum^  Russell 

and  Rebecca  Denwood.     Nancy  Russell  died  in  1800,  and 

Rebecca  D^nwoodiu  1804,  both  leaving  issue^  noi^  living. 

The  question  was,  whether  Helena  Collier  was  ^entitled  to 

one  undivided  eighth  part  of  the  lands  of  which  Alexander 

Stewart  died  seized?    The  countj  court  gave  judgmeiit 

^    for  the  pbintiS^  and  the  defendant  appealed  to  this  court. 

The  cause  was  argued  t>efore  Chase,  Cb.  J.  and  Bu^ 
OBANAN,  NiOHOLsoir,  and  Joit)iso«,  J.  bj 

Alartin^   W.  B.  Martin^  /  Bayly^  and  fVluttinslony 
for  the  Appellant;  and  tij 
Bullitt,  T.  Bayly y  and  Wilson,  for  the  Appellee. 

The  f]ue8tibns  argqed  were — 1.  Whether  under  the  act 
to  direct  descents,  (1786,  cA.  45,)  the  estate  of  Jllesmmter 
Steimtrt  must  be  divided  into  four  parts,  and  each  of  those 
parts  should  descend  to  the  representatives  aa  if  the  ancles 
and  aunts  of  wi.  Stewart  were  living?  9.  Whether  the  wordii 
of  that  act  will  authorise  the  construction  that  the  repre^* 
sentatives  roust  claim  per  capita  or  per  stirpes?  The  conil^' 
sel  for  the  appellant  referred  to  Dig.  Chan.  Ca,  121.  SI 9^ 
S70, 276.  Btdler  vs.  'Straiton,  3  BrownU  Chan.  Ca,  SPd7^ 
IValsh  vs.  Walsh^  Prec.  in  Chan*  54.  Duvers  vs.  I)ewe$^ 
3  P.  PFms.  50.  Durand  vs.  Presfwoad^  1  .^tk,  454.  Bothers 
vs.  Littlewood^  I  P.  TVnu.  595j  and  Stanley  vs.  Stanley, 

1  JSIL  455m  JUDGMENT  AFFIRMED. 
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OF  MARYiANDa  '  Mf 

Petsrs  yg.  JoBNSQMt  JhLe,  IB19U 


Appeal  frQr»  Baliimore  Cwnty  Court    Ae  aoiifp  of       **^" 
debt  wan  brought  by  the  pUiBtift*  below,  (pow  tppeli^nli)      ^<>>>»^«^ 
pgaiD6t  tlie  defendant,  (pow  appellee^)  ttpoQ  abond  ««c(ii4-^  gjf  «*«  « 
ed  by  thp  ktter  to  the  former  on  the  15th  of  April  lfiQ7,^:2J7,^SS3: 
recitiog  that  the  pafties  h^  referred  certain  diflfereHMH  {|^  ^ISi^  ^H 
between  them  to  two  arbitrators,  &c.  and  comiitioiied  tfaptS^b^Sf  u^IS 
the  defendant  abide  by  the  aw^nl  to.  ^e  itiade  by  the  arbH^h|SSl^4!l!>Ct!^ 
tratorsi  the  award  to  be  delivered  to  each  of  the  partieit^\%B  *^  SS 
within  60  cjaya  ftom  the  date  of  the  bovd.    Th^  defeadant  ii^if*  nvM^ 
pleaded,  that  no  a\jrard  was  made  a!|d  delivf r»d  by  the  ar-  ^^^^  *Zb^ 
bitratora  to  Ihc  particB  within  6Q  days,  ^^     The  p1Mnt}ff*b>the  4d^[^ 
replied,  that  by  a  writing  endoraed  and  aigped  by  the  ^- Jj^,^    SJ 
fendant  on  the  bond,  further  tim^  waagiyep  ta  tt»  *t-yirar2>.  *JJ:,3^"^ 
tor»  until  the  fi5th  of  Jope  1807,  to  make  an  fvardk  and  ^'yjggtJS 
that  the  arbitrators  did  make  an  award,  wbioh  was  djsU-  xSTrtpSi^SX 
vered  to  the  parties  befu^^  that  day,*  Tliis  agi»e«iBptt  |^d  Sf^  *^,£S5iJX 
award  wfre  set  forth  by  the  plaintiff  in  his  replicationjand^*****'**^ 
a  nonperformance  of  the  award  averred,  &c«     The  defend- 
ant demurred  to  the  repticatiop,  and  tlie  eoiinty  cfmrl  rat- 
ed the  demurrer  g^KMl.  and  gi^ve  judgmeiH  for  the  4^fend? 
ant.    From  that  judgment  the  plaintiff  appealed  la  Hm 
.court 

The  cause  was  argued  before  Buchanan,  Earle,  and 
Johnson,  J. 

JPinder^  for  the  Appellant,  contended,  tliat  the  action 
couhl  be  supporteil  on  the  defendant's  bond  to  the  plain- 
tiff, with  the  agreement  endorsed  thereon,  extending  the 
time  -within  which  the  award  was  to  be  made.  He  referred 
to  JaMnn  vs.  Lace^  8  7*^  R.  87,  and  Svom  vm.  7%0aiyaon, 
5j?a«/,  191. 

Harper,  for  the  Appellee.  Tlie  action  should  have  been 
brought  on  the  agreement  or  on  the  award,  but  not  on  the 
'!5bnd.  He  cited  Aitfler  vh.  Holland,  3  T.  R.  590.  The- 
agreeroent  gavcf  no  aut}iori(y  to  the  arbitrators  to  make 
tlie  award,  as*  it  was  signed  by  the  defendant  nlonCi  and 
ivas  therefare  not  binding  on  the  plaintiS 
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CASE3  IN  TBS  COITRT  OF  APPEALS 
Dec.  1SI2.  CARmoLL^s  Lcs«ec  vg.  Matdwell,  ei  at. 


'     enroll  Appbal  from  Ballimort  County  Court.     This  was  an 

'  *ttf«»*<u       ftction  of  ejectment,  brought  to  recover  a  tract  of  land  c^lN 

^'J^^J^^^g^' ed    77w  Addition,  otherwise  colled    Haile's   ^ddUiim^ 

^'^mySSS^  otherwise  called  MdUion.    The  defendants,   (now  appei- 

jJJff,iJjSIp!Sl  '«»>)  took  defence  on  warrant,  and  plot»  were  made.    U 

Sr.*ll,  STJ^Thc  plaintiff  at  the  trial,  gave  in  evidence,  the  certificate 

SaI^  Jh^jSuI^  and  patent  of  7^e  Mdition^  sur\'ejed  oq  the  lOth  of  }a«- 

JR*^irii3b5l  nuary  1701  for,  and  granted  the  10th  of  October  1704  ta 

iiy  kSi  mtnrat  NickoloM  Ifoiie;  and  also  the  will  of  Nichclgs  Bnile^  the 

Se«!>«eti»  i^t^  patentee,  dated  the  27th  of  February  1799,  containing,  a- 

f«r  M  *^ytm^  I  mons  others,  the  foilowinc  devises:  ^*I(em,  1  will  to  mr 

iiir  »ow  d«diin|  belovod  Wife  Frmce»  Hatle^  my  now  dwelling  plantation 

£[«»*^^i^i^.^ called  part  of  A/«rrymimV  ZrO/,  and  my  new  plantation 

!!i.'*Ai?7^i5  c*^l«d  Bailees  Addition^  to  her  and  for  her  ose^  without  mo- 

iSVe  JUrTof  Aat  lc»tation,  during  h^r  natural,  life;  and  after  her  decease  to 

5j£  !a*iSS!;  my  «on  iVttrfe  fibtfe,  and  my  daughter  M^ry  flWe,     Itoiu 

S^r^dw^)  iTiK  I  ^ill  to  iPy  son  JVeo/f  Ait/^  my  now  dwelUog  plantation, 

CSSlS^fc^n^  which  is  called  part  of  MerrymanU  Lat^  to  him  and  hia 

KiOav^iiy!^  It^irs  for  ever;  also  I  will  that  my  son  Aeafe  Hailty  to  have 

CtMMi  if  hTdff  part  of  that  tract  of  land  Called  BmleU  Addition^  tdiiMn* 

ftii  beicoitr«,iiK-B  ing  to  my  now  dwelling  plantation,  and  to  begin  at  a  great 

•cxtuiririm.*  Tt.«  stone  standinir  by  the  great  run  of  this  tract,  and  to  run 

iTtb^d'itt'uUiS^**^^  *  «tr^ight    line  to  a  bounded  b|^c!c  oak  standing  ou 

iHirTTSSSm^  ^^®  ^^^^  ttWeA  HaUe*9  Mdition^   tamy  son  Neale  RaM^ 

K?JdTy^H  *lw*'^^  ^'*  \\tin  lawfully  begotten,  for  ever;  but  and  if  he  die 

Sfl^wHnTlSm  without  iwuo  lawtully  b€go(t«},  then  all  this  land  to  the 

!SwK*i'*5r*Sinext  of  kip.      Hem.  I  also  will  that  my  eldest  dau^t« 

InAm^tl^tZ  JtlQTU  ffdH^  «*»«"  bave  all  the  rcinainder  part  of  thac  tiaci 

u^i:;lT%pf  lan4  called  IIaHe'$  MdUlon,  4o  her  and  her  h^irs  of  her 

wife  of  MH.^M |)ody  lawfully  b^otten  for  eyer;  l^ut  aqd  if  sbe  die'withoat 

^i^S(aiof\\!^\S!i»  issue  lawfully  begotten,  tlieo  that  land  to  the.neitof  kin.1? 

lift  ftc  the  lime  He  aU.0  gave  in  evidence  a  deed  triparji(e»  dated  the  1  lib 

m*Tpry^^  mf.  of  April  177^,  between  Neale  HaUe^  the  devisee  in  tba 

w|1  k^T^SiSl*****  Will,  00  the  one  part^  and  Jmeph  Mnsor  of  the  oth^ 

aAct-  '•w'^i^^lfc  oj J  B,*iid  fUtt  J  E,  and  Uiow  cVaiiMnr  undrr  him,  men  hImo  ?n  T>oi*wlon  of  the  !arHi« 
ft?"^*"!  *i*  '*•*  "^  F.-H«fc£,Uuil  F,.V  wire  uf  K  H ,  took  a  life  ctiaw  in  ih^  hii.fU  dtv«ed  U»  bt^r,  m3 
that  H,  the  miu  took  ati  etuire  Mil  in  ren.nmder^Htftl^Uy^  ihnt  ihr  common  rccn»»rry  s"fltV«*d  hv  H  wafe 
#i:Kcti««  their  bt;tjifl^  nojeiDiUnrrrndfr  of'thfliie  f«rtite;Hna  that  the  tkeUniiil  circunnianct^dtscloM^ 
iSf  tfcr  r??*^**  ****"  pr^^ulpe  that  tht^re  bud  been  a  Mirrehder  ottht  life  titace  by  SP 

2W«f  alM,  that  thr  d^  ot  W71  fw  leading  nie*  a#  MiflVr«n|r(he  teoaunnfi  reeoverr  and  ^.rhw  the 
.  ^.      -    ^-       -  _    ^     .     .         .    .      .  .  -       ....    ^^^ 


t  ofawmtt 

.fMir  of  ihc  uiai 

•S!***^i!»>T  ***  *'*•* »"  **»*  M  •H-nfibe  piainfifl  an  estate ^C^maait  iu  I 
ie^rrv.  Wheilierornoc  landiirUlp«ubjaj*Molaek»Dce?     ■  ^T^ 
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OP  MARYLAND:- 

part,  and  WUHam  Cooke  o(  the  third  part,  being  afield  1SI2.. 
leading  oaea  for  suflfering  a  common  recovery  for  **docklng, 
destroying  and  exiinguiHhing,  all  estates  tail,  and  aH  re- 
^ersijps,  lemainders,  thereupon  expectant  or  depending,  of 
and  in  105  acres  of  land,  lately  the  ilwelling  plantation  of 
yicholas  Haiky  deceases j,  being  part  6f  a  tract  or  parcel  of 
land  called  Aierryman'^8  Lot^  lying  in  Baltimore  county^ 
tilso  SO  acres  of  land  lying  in  the  same  county,  being  part 
of  a  tract  or  parcel  of  land  called  Haile^s  Jlddilion^  ad- 
joining to  tlie  said  dwelling  plantation  of  Mcholas  Haile^ 
and  which  were  devised  to  the  said  Nede  Hailthj  his  fa- 
ther Nicholas  Huile;  and  for  liijiiting  and  assuring  thesame 
unto  and  to  th^  use  of  the  said  Joseph  Ensor^  his  heirs  and 
assignp,'^  &c.  "The  said  recovery  to  en|iire9  and  the  re- 
coverer  to  stand  seized  of  the  premises  to  the  use  of  the 
8&id  Joseph  Ensofy  hi«  heirs  and  assigns,  for  ever.'^  And 
also  a  common  recovery  spffered  of  the  said  lands,  by 
Neah  Haile  to  Joseph  Ensoty  in  the  pi*ovincial  coui-t  at 
April  term  IfTI,  in  pursuance  of  the  above  mentioned  deed. 
He  aUo  gave  in  evidence,  that  the  land  called  ffaiWs  JUl- 
dition^  in  the  said  will,  deed,  and  common  recovery  men- 
th)ned,  and  the  land  called  llie  Addition  in  the  said  pa- 
tent mentioned,  is  the  same  land,  and  that  it  was  and  is 
commonly  known  by  the  name  of  Haile* s  MdiUoru  And 
also  gave  in  evidence  the  plots  in  this  cause;  and  that  t})e 
locations  made  thereon  by  him  were  true.  He  also  gave 
ia  evidence  a  deed  pf  indenture  froni  Joseph  Emor^  in  the 
common  recovery  meptionfd,  tathe  lessor  of  Ihfe^plaintiflT, 
for  the'said  lands,  dated  the  Srth  of  June  1771.  The  de- 
fendants then  gave  ip  rvidence,  by  consent,  the  deposition 
of  Benjatnhi  f^ng,  taken  in  a  former  action  relative  to 
m^  lands  claimed  in  this  actiop.  This  deposition,  (taken 
oit-the  survey  in  the  case  of  Aierryman  aqd  othei-s  against 
■MuydwflU  andaworn  to  iji^  open  court  on  the  15th  of  No- 
▼^ipber  1788,)  states,  that  he  the  deponent,  (aged  71  years,) 
botight  a  tract  of  land  called  The  Forr^st^  of  /f.  ifor^, 
ihingiqrit  of  the  quantity  of  200  acres;  that  fillUam  Car- 
ter agree<]  with  ^he  deponent  for  half  the  ^aid  land,  on  con- 
'ditton  that  the  fai^  Carter  paid  to  Worlkingion  £\0  ster-' 
ling;  before  tlte  land  was  made  over  to  the  deponent,  Cot"- 
ter  exchanged  his  part  with  Neale  Haile  for  the  land  that 
laid  HaiU  then  lived  op,  with  his  mother,  which  is  the' 
1^4  %  (dispute.    That  then  Ca^ie^  tnoved  fron^  the  plaice . 
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'  ISH.  h«  ♦ben  lived  tP  the  place  that  ht  ba«!  of  Neak  Haik^  wad 
NeeU  Bailt  moved  to  the  place  be  had  of  Carter.  Th^t 
he  uodersioud  from  ^<it7e  that  he  gave  Carter  $  bond  of 
convejance  for  the  said  land.  That  H^Hef  atk>ut  8  or  10 
years  after  the  e^cbangc^  told  tbe  deponent  he  didknov 
vihethcr  he  would  make  over  the  land  to  Cat/^,  u  lie 
Ihovght  the  land  was  worth  more  than  tlte  penalty  of  tfi« 
bond.  Th^t  Carter^  a  few  mtmths  before  bis  death,  told 
Ate  depocient  he  never  gave  Haile  liberty  to  make  over  the 
said  land  to  JoBtph  Ensor.  That  the  deponent  assisted  to 
build  the  house  shown  to  the  sherilfaud  sorveyor,  which 
house  Carfer  moved  into  and  lived  with  Neah  Ifgiiel^smo^ 
ther,  until  he  buiU  a  house  for  himself;  and  that  Car/er  liv- 
ed  at  the  said  phc«  in  the  hard  winter,  which  the  deponent 
thinks  was  about  1740,  and  that  be  neyer  understood  b!it 
that  the  said  Carter  w^^  ip  quiet  and  peaceable  possei^slon, 
until  his  death.  The  defendant  also  gave  in  evidence,  that 
Frances  Hrvile^  the  wife  ot  Nichohji  H^ilt^  the  devisor  and 
patentee,  in  the  said  will  me9ttoned|  was  aHvv  aod  So  pos- 
session of  the  said  lands,  whicb  are  part  of^e  same  th:;t 
'  wero  devised  to  her  by  the  will  of  NichoUu  Uaile^  daring 
her  life,  at  the  time  whe)i  tbe  said  common  reoovery  wis 
suffered,  and  h>ng  after.  And  that  ^  Uli^im  Carter^  owning 
two  tracts  of  land  in  JSuWi/ioire  county,  called  7%«lbwrf 
qr  The  Forrest  Remrvetfeil^  did  in  the  fall  of  the  year 
17S9,  exchange  and  swap  the  saW  la^ds  with  Nealt  Hjoale^ 
for  tUoiie  parts  of  Merryman^s  Lotj  t^nd  The  Jidditimti  or 
Nailers  JSjcidUiorif  which  were  devit^d  to  htm  by  th*  wiH  of 
JVic/to/£C9  Buiie^  and  that  each  of  the  said  parties  Respec- 
tively delivered  to  the  other  the  possession  of  the  landi 
which  they  had  thus  exchan2;e(l,  in  the  latter  end  of  the 
fall  of  1  r39,  or  the  beginning  of  the  year  1740.  Th^tHff- 
Ham  Carter^  and  his  fai^ily,  lived  in  the  fmtne  Ipouse  with 
Frances  tiaile^  ihe  devisee  for  life  under  tlie  will  of  J^icha^ 
fas  Haile^  during  that  winter,  and  in  the  spring  he  boilt 
himself  a  house  on  said  land,  and  began  to  clear  and  celtt^' 
Tate  the  same,  and  continued  \fk  the  opdisturbed  possessi^ 
on  of  the  same  from  that  time  lentil  ^ont  the  year  1776, 
^ith  the  approbation  and  consent  qf  France  Baihj  tho 
tenant  for  life,  when  he  removed  awav^  and  Joseph  ErMr^ 
WMler  a  contra^ct  of  purchase  from  Carifr^  efttered  i^topot^ 
session  of  the  place.  That  Joseph  JfhMor,  if  b^  ever  paii^ 
any  part  of  the  cofisider^a  wRidb^lie  was  ii^bi^fsUF 
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lo  Carter  for  the  said  Und,  altogether  failed  i6  paj  a  con*'  1913.^ 
^derablc  {Portion  of  it  11>at  about  the  time  of  the  death 
oi  JoBtph  Ensor^  which  Happened  sometime  about  the  year 
1779  or  1780,  Cafttr  returned  and  took  possession  of  the 
Said  lafid  again;  and  that  Carter ^  and  thedefenddnt^  claioi- 
ing  under  him^  have  been  in  the  peaceab!cf  possession  oC 
tlie  iatids,  for  which  tbi&  ejectment  ts  brought,  froiit 
6)ftt  time  till  the  institution  of  this  suit.  The  plain* 
(iff  then  further  gate  in  evidence,  the  deposition  of 
George  C/iti^s,  tak^n  by  cddsent,  arid  admitted  in  evi- 
dence, iind  all  and  singular  the  matter^  tiierein  cotitained^ 
(subject  to  the  same  legal  exceptions  tvhich  might  be  mada 
to  it,  if  the  facts  were  given  in  evidence  by  x\\k  deponent 
in  persox^)  to  prove  that  Frantet  Haile  die)  surrender  her 
Kfe  estate  in  the  said  lands  to  Nedle  Raili^  at  or  before  the 
time  of  saffering  ^e  said  common  recovery,  and  tliat 
Joseph  Eneor  entered  into  and  held  (possession  of  the  said 
land,  under  the  said  common  recovery^  by  and  with'  the 
assent  of  Frances  tiaiU^  and  did  pay  to  her  a  valuable 
consideration  for  the  said  surrender  and  assent;  and  that 
the  said  common  recovery  waa  sutfered,  and  tlie  said  pes 
session  under  it  taken  andttSv  by  and  with  the  assent  of 
WilHam  Carter^  in  the  said  deposition  of  Senjatnin  Lpng 
mentioned,  under  whom  the  defendants  claim.  This  Aq* 
position  of  George  Chile.^  aged  upwards  of  74  years,  was 
taken  on  the  4th  of  May  1807,  and  stated*  *Hhat  he  wm 
well  acquainted  with  a  parcel  of  land  called  TheJlMUion^ 
or  Halle's  ^ddition^  in  Ballinwre  6<mnty,  which  was  part 
of  the  dwelling  plantation  of  Nicholas  ITaile^  deceased, 
And  was  by  him  devised,  as  this  deponent  undemtood,  to 
hJs  son  Neale  Ilailc,  and  tlwt  he  was  also  well  acquainted 
with  ^le  said  Neah  Iluile^  and  uith  Frances  hai/t  the 
widow  of  the  said  Nidiolan  Haile^  deceasa«I,  ind  with 
Joseph  Ensot^  late  of  Baltimore  county,  deceased,  and 
WiUiam  Carter^  also  of  the  said  county,  deceased,  whose 
daughter  he  this  deponent  married.  TWt  he  knew  the  tract 
of  land  in  Baitimore  county  called  MerrymmCs  Lot^  ad- 
joining the  tr^oi  called  Tlte  JlddUlon^  or  HaiWs  Addition f 
lind  that  the  dwelling  plantation  of  Ntclwlas  HaUe  was 
chiefly  4m  the  tract  called. il/ern^inum'^  j6o^  and  included, 
.also  a  fnfi  of  ilie  tract  call^  7^  Addition,  or  HaUe^s  Ad-. 
4iiion;  and  that  when  he  first  became  acquainted  with  the 
a|id  loAdSi  and  tbe  jttid  FroneesHaiky  she  lived  in  a  house 
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.on  SferrgmarCs  LoU  which  w«6  then  ^  to  have  b^n^t^ 
dwelling-house  of  ber  husband  Nicholas  HuUe.    That  t- 
^t  36  jetre  ago  he  first  became  acquainted  with    Wur 
Ham  CarUt^  tirho^then  resided  oh  the  said  dwelling  plan- 
tation, and  claimed  it  a?  his  own  unde^  a  purchase  irom 
NealtbaUes  and  he  hath  frequentlj  heard  Carter  saj  tliat 
he  had  never  obtained  a  conveyance  from  Ncok  HaUe^ 
.femne  difference  havirtg  arisen  between  them  re^ectiii^  ^ 
tract  of  tand  Which  he  had  given  to  Neale  IlaUfj  in  paj- 
jnent  or  exchange  for  tlie  said  plantation.     I'bat  abovt 
two  years  or  a  year  atid  a  half  aftcr»  he  so  became  ac- 
.^uainted  with  Carter^  he  married  the  daughter  of  Cariar^ 
and  about  two  years  after  his  tnarriaget  went  to  live  with 
the  said  Josq!)k  EnBor^  as  his  overseer.     Tluit  afipr  living 
yith  Ehmot  in  this  manner  one  year^  £n0r  purchased 
fix)m   Carter  the  aforesaid  dwelling  plantation,  consist- 
ing of  part  of  MtrryinunU  LoU  and  part  of  Ttu  Jiddi* 
ttorip  Qr  NttileU  Jdilitiati;  immediately  after  which  Cartm' 
put  jE^nj^or  into  possession  of  said  plantation,  and  removed 
away  fipjai  it;   that  £iiior  thereupon  pit  this  deponent  ob 
«aid  plantation  as  his  overseer,  with  two  horses^  one  coVf 
and  one  slave,   to  cultivate  jt.^  That  ho  does  not  kmnr 
vhat  sum  £nsor  agreed  to  pay  for  (he  said  plaOtationiL  but 
perfectly  r^ollects,   that  at  the  time  of  tlie  purchase  lie 
paid  and  delivered  to  Carter  a  negro  woman  slave  in  part 
pa}ment,  b;{t  does  not  remember  at  what,  price.     That 
about  one  ye^r,  or  something  less,  after  be  went  to  live 
on  said  plantation  as  overseer,  Ensar  being  desirous  of  ob- 
taining a  conveyance  of  the  said  land  and  plantation  from 
I^eale  Haile^  applied  to  Carter  for  bis  conaeot  that  such  a 
conveyance  should  be  made^  to  which  Carter  eonsenteil^ 
observing  that  Halle^s  deed  or  conveyance  would  be  aa 
good  as  his  own;  on  which  Eaaor  answered,  that  it  woold 
be  better.    That  this  deponent  wat.called  as  a  witness  to 
this  conversation,  which  took  place  at  Enw^n  bouse.  Tb«t 
Ensor  at  the  same  lime  informed   Carier  that  Htdle  de- 
manded from  him  ^30  for  making  the  said  eonTeyaveCf 
which  h^  thought  very  hard,  as  the  land  had  already  bees 
^old  to  him;  to  which  Carter  repUe<l|  that  he  could  'not 
help  it;  and  that  he  En8or  and  /laile  most  settle  that  m^ 
ier  between  them.     Tluit  soon  after  this  transactton,  Amje^ 
iifuiVe  came  to  the  house  of  Enwr  for  the  purpose  of  gow 
With  liim  to  Ainagp^  to  m^e  the  above  ^entki^  o«fi: 
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feyance.  That  I^anch  JSbile^  who  thwi  rciidmd  oti  (Bt 
tfttd  pl^tation,  and  in  the  house  which  had  been  her  said 
hustMuid^s  dwelling  house,  as  thi»  deponeftt  lalways  under* 
itooci,  and  wiio  was  then,  as  this  deponent  understood  and 
believes,  upwards  of  90  jears  old,  went  with  them  to  Bat-- 
lifnor€-town,  no  their  way  to  Annapolis^  fcr  the  purpose^ 
as  this  deponent  understood,  of  making  over,  before  a 
magistrate,  her  right  to  the  said  land  and  pfamtition,  so  «i 
to  eQable  Neak  B&Ue^  her  son,  to  convey  it  to  En9f>r* 
That  this  deponent  did  not  go  before  the  miagistrate,  b«t 
knows  that  NeaU  UHle,  Enaor  and  Drmces^  did  go  toge^ 
ther  for  the  above  purpose,  as  they  said;  and  that  this  de* 
ponent's  wife,  who  was  the  granddaoghler  of  JVanee«,  to* 
gether  with  sei^eral  other  of  her  grandchildren,  did  second 
pany  her.  That  they  went,  as  this  deponent  understood^ 
before  fftUkan  JHnpnthy  then  a  justice  of  the  peace  for 
Baltimore  comnty,  and  now  deceased.  That  this  deponvttt 
saw  them  return,  and  understood  from  th^  that  a  paper 
had  been  signed  by  Prances^  before  the  said  magistrate,  fc^ 
the  above  mentioned  purpose.  That  after  titetr  retufh 
Frcnct9  went  back  to  her  house;  and  Emot  rnd  Nctdt 
Haile^  with  this  deponent,  and  several  other  persons^ 
then  proceeded  to  MrmftpoHs  to  hare  the  conveyance  coi»« 
pieted,  which  however  was  not  done  at  that  time,  ^hich^ 
as  well  as  this  deponent  recollects,  was  in  the  fali  of  the 
year;  and  that  in  the  spring  following,  they  went  again  <x> 
JlnrnqioHs  for  the  same  purpose,  when  the  said  conveyance 
was  executed,  for  which  Ensor  agreed  to  pay  Htdle  j8J5, 
IfaUe  having  increased  his  demand  from  JtSO  to  \£S5« 
That  while  Cartet*  lived  on  the  said  plantation,  after  thi\i 
deponent  became  acquainted  with  him,  FranteM  HitUe  had 
a  separate  part  of  the  land  in  her  sole  occupation,  which 
^e  usnaily  rented  out;  and  that  alt  the  rest  of  the  land 
was  held  ahd  occupied  by  Carter.  That  when  Carter  sold 
to  Ensor^  and  Elisor  placed  this  depotient  on  the  planta* 
tioo,  he  took  the  whole  of  the  land  into  his  possession,  and 
directed  this  deponent  to  pay  her  £5  per  anntim,  to  go  to 
hiHl  for  her,  tor  bring  and  cut  her  fire-Wood,  and  to  render 
h^r  other  3ef>vices  of  this  nature,  as  long  as  she  should  live, 
ind  clioose  to  remun  there.  That  in  pursuance  of  these 
orders  he  did,  for  three  years,  piy  her  £5  per  annum  hi 
Necessaries,  Wliich  he  purchased  for  her  use,  and  didpeN  , 
1«n»  for  her  the  said  services  totli^  valtie,  as  hebelievei^ 
YOL.  xiu  38 


nn. 

Cant>A 
Sb|4w« 


Digitized  by 


Googk 


IQQ  fcASBSmtHBjCOUBT  OF  APPEALS 

181?.,     oTiSlOpeb  tnniin  more.    That  the  always  h^eWed  th^ 
^^JIJJJ^     said  pajmeois  and  aapplies,  of  which  thia  depooent  kept 
HiySvdf      *"  actount^  but  never  beanl  her  say,  Bor  meotioned  to  hc^ 
}>articnlarlj,  what  Uicj  were  for;  dot  doc9  he  kpow  that 
fhe  said  directions  were  given  to  bim  by  Enior  in  coiise-i 
quence  of  anj  agreement  with  her;  and  that  at  or  about 
file  end  of  the  said  three  years,  her  house  was  burnt  down^ 
on  which  her  son  George  HaUe  came  and  took  her  awayj 
and  after  which  the  said  payments*  supplies  and  ftervices^ 
irere  discontinued,  Ehtor  being  then  dead.    That  some- 
time before  the  death  of  Ensor^  and  after  they  went  ta 
JlrmcpoIU  the  second  time,  when  the  conveyance  iTas  made 
by  NeaU  Baile  to  Ensor,  he  heard  Caridr  apply  to  Ensot 
for  payment  of  the  balance  dae  to  him  for  the  (laid  land^ 
on  which  Ensor  asked  him  how  much  was  du^,  and  he  re*" 
plied  £70;  and  that  Ensor  then  said,  that  he  could  not 
pay  till  the  fall,  but  Woold  then  discharge  ihe  whole  debt) 
That  after  EnsotU  death  he  rematneid  on  the  said  plantar 
tion  about  three  or  four  years,  as  a  tenant,  and  paid  rent 
to  the  guardian  of  Ensdr^s  sons;  and  that  at  the  end  of 
this  time.  Copier  came  and  took  possession  of  the  place^ 
alleging  that  £70  of  the  purchase  money  was  dae  to  lum 
from  Ensor^  or  his  heirs,  and  that  he  would  keep  the  place 
till  it  was  paid.    That  he  does  not  recollect  the  year  of 
precise  time  at  which  any  of  the  above  mentioned  events 
took  place,. further  than  he  hath  stated  abovei    And  fur* 
iher,  that  when  he,  on  going  to  live  on  the  said  plantation^ 
as  above  stated,  took  possession  of  the  whde  of  it  for  Ent 
^oK  including  that  part  which  had  before  been  solely  oc^ 
cupied  by  Frances  Haile^  she  made  nio  ol^ection  tberet<l» 
Dor  did  she  ever  afterwards  object  thereto,  but  always  re- 
ceived the  above  mentioned  payments  and  services  as  her 
right  "  The  defendant  then  prayed  the  court  to  direct  the 
jury,  that  the  plaintiff  had  not  made  tide  to  the  lands  in 
question.    And  the  Court,  [iVie/ioborH  Ch.  J«  and  Jones^ 
A.  J.]  did  direct  the  jury,  that  the  common  recovery  was 
defective,  there  being  no  legal  surrender  of  the  life  estate, 
and  of  course  that  the  plaintiff  had  not  made  title,  acid 
conld  not  recover  in  this  action.    The  plaintiff  eicepted^ 
2.  The  plaintiff  then  gave  in  evidence,  that  /Vom^ 
ffaUe  died  while  Ensor^  and  those  claiming  under  himi 
were  in  possession  of  the  said  lands.     And  the  defendanli 
]|ive  in  evidencoi  that  Frances  HaUe  continued  in  poaaeic 
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fifoQ  of  the  ^aid  land  uDtil  the  time  of  her  death,  ,wb}cB  I^IS*^ 
happened  after  the  death  of  Emar*  The  plaiotiff  thea  ^^^^C^ 
prayed  the  opinion  of  the  courts  and  their  directior*  to  the^ 
jury,  that  the  deed  of  indenture  tripartite,  of  the  11  th  of 
April  \TT\j  passed  to  and  vested  in  Joseph  Bnsor  a  trase 
fee  simple  in  the  lands  in  the  decl|ir^tion  men^tioned;  and 
that  Neale  Haile  being  now  de^d,and  there  beipgno  proofs 
of  an  entry  into  the  said  lands,  or  aqtioq  to  claim  therefor 
!iy  liis  issue,  or  any  person  claiming  under  them,  the  said 
base  fee  passed  to  the  plaintiffs  lessor  by  virtue  of  the  said 
deed  of  indenture  from  Ensox  tp  |)iin,  and  will  enable  thft 
{il^intifT  to  maintain  this  action.  This  opinion  the  coui^t 
ife'fused  to  give.  The  plaintiff  excepted^ 
•  3.  The  plaintiff  then  gave  in  evidence  sin  \ndenture  of 
and  for  the  iai^ds  in  the  declaration  mentio^edj^  from  Nealt 
Saile^  tl\e  devisee  in  the  will  of  ^icholas^  ffdUy  ^  io 
JBlijah  ^erryvian  and  David  j^f^Mecher^  dated  th© 
5th  of  Septeipber  1789,  and  aisp  %  d^ed  ojf  indenture 
of  atid  for  the  ^'^d  tands^  from  said  Oavid  Jf^^Jk(ecJi^  ^nd 
EHjah  Mtrrytnm^  to  the  lessor  of  the  plaintiff^  dated  tb^ 
1st  of  May  1794.  The  former  of  the  said  deeds,  recited, 
thatiVWc  Uaile,  in  the  year  1771,  did  convey  io,  Joseph 
'Emqr^  in  fee  simple,  part  of  two  tracts  otland  situate  ii^ 
BaUimote  county,  one  called  MerryvMai^z  l^ol^  and  thd 
other  Mdition^  commonly  called  flaUt^s  JJddiiion.  That 
the  said  Merryman  and  M^AIecheu  were  app<^inted  trustee^ 
of  Joseph  Epsor^  an  idiot,  the  son  of  the  first  named  Jo't 
$eph  EnsoTj  by  act  of  assembly,  and  the  said  lands 
were  vested  in  them  by  the  said  act. '  ThM  tlx^re  ^'erc  dc* 
fects  in  the  said  deed  from  the  said  haiie  to  the  said  Eti- 
soTy  and  doqbfs  whether  the  fee  in  the  said  lands  was  not 
still  remaining  in  the  said  JtuUei  and  for  congrm^tioa  of 
the  said  title,  and  aid  defects,  and  to  bar  the  estate  in  t^jlj 
the  s^id  Neale  Baile  agreed  to  execute  the  said  dee/J. 
Kte  did,  therefore,  in  consideration  of  the  premises,  and  of 
frre  shillings,  ^c,  grant,  &c,  the  said  lands,  &.c,  unto  the  said 
MerrymanHXii  Af'Mechen^  in  trust  for  the  said  Joseph  Ensor^ 
Ae idiot,  and  subject  X^%  mortgage  from  the  said  JosqihEn- 
tor  to  the  lessor  of  the  plaintiff.  The  defendant  thea 
gavie  in  evidence  an  act  of  assembly,  passed  at  April  s^- 
sion  1T8S,  cA.  13,  appointing  the  said  Merryman  and 
3^1^ichetk  trustees  of  the  person  and  estate  of  Jb^g^A  Ensor^ 
itt  idioi,  the  son  lipd  heir  at  law  of  the  said  Jos^h  En^or^ 
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t^liL  ^ftccased.  Wh^vfm  ilie  pta'intMT  iprtyed  the  direcfkik 
of  the  ^dhn-t  i»  the  Jury,  th«t  the  stM  last  iitlitiotoed  ^cofa 
a^e  geofi  and  operative  in  law  to  veiit  in  ibe  leator  ef  tie 
plaintiff  an  eaUte  in  tee  aimpl^  in  the  landa.  afaresaM* 
'Whkh  opinion  and  direction  the  tontt  aUprafoaedtognreb 
The  plaintfffexeefpted;  and  the  verdict  and  jadgmenl  bteir 
Sng  for  the  defendants,  he  appealed  to  tMa  court. 

The  caote  was  argaed  at  June  term  181 1»  before  Chas^ 
Gh.  J.  and  BuosAauN«  EARLKiand  JotfHsaM,  J* 

Ket/  and  Harperj  for  the  Appellant,  contended,  on  the 
^rsf  billof  exceptions,  1.  That  Frances  Hcdh  had  not  a 
life  estate  under  the  will  of  NichoUu  Haiie^  but  that 
Neaie  Haiie  took  an  immediate  estate  tail  in  possession, 
fl.  Thai  the  common  recovery  was  valid,  because  the  life 
Estate  o( Frances  ffaile^  if  she  took  such  an  estate,  ought,  in 
point  of  law,  to  be  presumed  to  have  been  surrendered  bj 
her  to  Neale  HaiU^  or  to  Carter^  and  Extinguished)  or  that 
it  should  have  been  left  to  the  Jury  for  them  to  presumci 
whether  or  not  there  had  been  such  a  surrender,  from  the 
f^cts  and  circumstanced  disclosed  in  evidence.  Upon  the 
doctrine  of  presumption,  they  referred  to  Warren  r#» 
Greenville^  2  St^a.  1129.  Goodfiiie  vs.  Chwidosy  %  Bxttf. 
1X)65.  Earl  vs.  Baxter^  2  fT.  BOc  Rep.  1228.  Mayor  <f 
Hull  vs.  Homer,  C^uj}.  104,  105.  Eldridge  vs.  knotty  JbU 
214, 216.  Wilkinson  vs.  Pajffte,  4  T.  R.  469,  England  vs. 
Slade^  Ibid  682.  Dee  vs.  Sybourni  7T.R.%  S.  Campbell  vs^ 
Wilson,  S  East,  297.  77ie  King  vs.  Tlie  IniiabUants  c^ 
Long  Buckbyy?  East,  45.  Daniel  vs.  Norths  H  Eastt, 
371,  374,  (note).  Bull  N.  P.  1X0.  1  Esp.  Dig.  254. 2  Esp, 
Dig.  173.  Beedle  fy  BearcTscase,  12  Coke^  4,  5/  and  Git* 
tings^s  Lessee  vs.  UaU  1  Harr.  ^  Johns  1 8. 
The  second  bill  of  exceptions  was  waived* 
On  the  third  bill  of  exceptions,  they  referred  fo  the  act 
of  1782,  ch.  23,  under  which  a  common  deed  of  bargain 
and  sale  may  docic  an  estate  tail,  and  cited  Laidler  vs» 
young's  Lessee,  2  Barr.  fy  Johns.  69.  Jones  et  al.  vs.  Jorfiei^ 
ibid  281.  Saunders  vs.  Simpkon^^Harr.  ^  Johns.  82,  (notej^ 

Uartin  and  ffindsr,  for  the  Appellees,  on  the'^r«/  ^^11 
«f  exceptions,  eontended,  1.  Th^t  Mckolas  Haile  6^\\i^ 
%  life-estat#  to  hi^  Wife  Franvt^  lAdUf  tvilh  Iretniii^der  4a 
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^MDhhsafyNiek,{tt.)  Sf  Tiiil  |MPefiwm|)tihbs  htm  aU  )6U^ 
mtkjB  66eo  Made  to  tcmfirm  abd  not  lo  disturb  pasffewicm* 
That  iii  this  ease  there  was  ooi  the  rvquisite  posseasiun .  to 
Iky  the  fouiidatioo  for  presuming  a  surreti4er«  That  the 
court  Vere  correct  in  iiot  directiftg  the  jury,  or  in  leaving 
it  to  them,  ti>  presane  the  surrender,  even  if  they  thought 
iheie  had  beeu  one.  It  was  for  the  coivrt  to  «ay  whi^th^t 
the  facts  foatid  amounted  in  Uw  to  a  surrender.  They  re- 
ft iTed  to  Carroll^  et  ^l.  LenUe^  V9,  Norwood j  4  £ktr¥.  ^ 
M^Hen.  ^7;  and  £  B/%.  Cbm.  !50,  158. 

On  the  tAird  bill  of  exceptions,  they  contended,  1.  Thtlt 
tiie  conveyance  to  Merryman  and  M*3ftchen  was  to  the^ 
as  trust^s  of  Ensor^  the  idiot^  and  that  they  were  tiot 
autliorised  by  the  act  of  April  1783,  cA.  13,  ap^oijnlii^ 
them  trustees,  to  part  With  the  estate,  except  in  the  inoi^ 
jioiDted  out  by  that  act.  2.  That  Neaie  IJaile  contracted 
with  C4rler  by  way  of  exclian^^e;  and  that  a  tenant  in  tail 
could  part  with  his  estate  by  exchange^  and  that  Carter^  by 
the  exchange  wiUi  Neale  Haile^  obtaiped  a  legal  Estate  in 
tlie  lands.  To  prove. timt  an  exchange  might  be  by  pare), 
they  cited  Co.  lAtt. s. (52.  Jerkins, s.  244,  s.  279*  s. 28X 
to.  IMl.  5%  b,  8.  64,  66,  5|.  a/  10  Vin.  M.  128,  pi.  4, 
129i  132,  pi.  12,  134, 138,  pi.  1,  4,  5.  MuchUvB.  Cler%, 
T  Mod.  25.  Jenkim^  124,  249;  and  77wj  Sial.  Prauds^  2? 
Car.  II,  cb.  3,  «.  1.  . 

I^ey  and  Harpeu  in  reply,  as  to  exchange  of  lands  by 
parol,  i-eierred  to  Coke  hUU  «.6£.  2  Bifc  Com.  294,  2d?> 
and  4  Bat.  Ah.  494. 

turia  adv.  vnU. 

Phase,  Ch.  J*  at  this  term,  delivered  the  opinion  of  the 
court,  stating  that  the  court  concurred  w  ith  the  Coubty 
Court  as  to  the  opinions  in  the  first  and  second  bills  of 
^M^eptions,  but  dissented  as  to  t)>e  opinion  in  die  third  bill 
p(  e:|[ceptioii8. 

JUDGMB]^  BEVERSEI),  AND  FHOCSDENDO  AWARDBb. 

('aj  Chasb,  Ch.  J.  The  Court  ore  satisfied  that  Mrn.  Thik  took 
|l  liib-estate  in  the  whole  lands  devist?dto  tier;  and  XJn^xNeak  Ilcuhi 
fhe  son,  Vopk  An  estate  tsol  la  rem  ainUer. 
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IglSJ  IfA^nnGM  ts.  Uoesbt's  Lessee.  ' 

v-ry—'        EaBon  to  .^nfif-^rtincfe/  Coun^  Court.    This  via  aUc 
•"^2^      action  of  ejectment  (or  a  tri^ct  of  land  caJUed  CAeH^'t  >^in^ 
^*****'       yarc/,  originally  Iju-oog^t  in  the  late  general  convt»  and  ^ 
H^uJlf^i^  ^^*^  abolition  of  tliat  court  transferred  to  tbe.coMUtj  ^c^urt- 
Ki(*rh?^i!Jbfc*^^  ^*c^**«  as  agre^  upon,  were  these:  Caleb  Dors^  being 
JiT^^VnJ^y'Si  seized  in  fee  of  Chew's  Tmeyard,  bj  his  wiW,  dated  tka.  * 
rS;!  M^'«'  Uth  of  March  1772,  devised  as  follows:  **A8  to  my  rert 
^TkL^^vit  orestate»  I  give  and  devise  unto  my  S09  Sqmuel  D^re^^, 
tS^  ^S  Stwx,^  the  heirs  of  his  body  lawfully  begotten,  my  land  ca»«* 
^ti^*^f«i«h'Si'  ed  Chew's  Resolution  Ajtmor  Hesurvej/edt  as  also  the  laoii 
^^hXi  or'^'sue  called  Tfye  Corey   Chew^s   Vineyard^  also  oi^e  9pdivide<i 
i;«Tember    1773,  moiety  of  my  lapd  in  JlalfMnore  county,  called  Tuyhr^M,  - 
only  '  ««^  ."»^*  Forest;  and  all  that  part,"  &p.     **But  in  case  xs^x  said  sola. 
Uittndto  fui«ithe  Soviuel  Dorscv  is  at  this  time  married,  or  has  dispel  ajf 
*^*hireAe^rt^""®^^^  in  marriage  to  Margaret  or  Peggy  Sprigg^  or 
3Je^««^*^f-he  ^^**'  hereafter  marry  her,  or  dispose  of  himself  vn  marri- 
■JJ^JJ*j5U,if  t^a^c  to  her,  then  I  do  hereby  revoke,  a^noL,   and  make  ^bn 
3Sr*K/  ""i^^toi!  »«lutely  void  and  of  none  eflfect,  my  said  devise,   legp^oj 
T^ol^'la^^^ra  And  bequest,  to  my  said  S^n  $amusl  JJoraey  a^a£sresaid»- 
SUtra^tTir^'^  iHt  eicept  500  acres  ^f  land  lying  in  Frederick  county,  being  • 
^1?,  \mr  couui  part  of  Caleb's  Delight  Enlarged^  all  which  my  S|ud  iand^  * 
wh^tS-r  or  n«c  ^ud  personal  estate  1  do  thenceft^rth  auid  in  such  case  ipve, 
file    convt^iiec  devise  and  bequeath,    unto  my  son  Edtpar,d  Dorsey^  an^ 
thrmo,  *»  coil-  the  hoirs  of  his  b<»dy  lawfully  besotten,  and  for  deiauk  of. 

c)a4e  the  hririn  .  ^        O  ' 

***Ift%'»fhK^ri'bt  *^^'^"'  issue,  then  to  remain  to  my  above  named  dauglitersy . 
^cD!VfhSl'i^, *^^  ^^^^^  \^^\rsy  for  ever^'^  On  the  death  o^ Caleb Dorteffi' 
a'lrihiTiiiw'^IS  which  happened  shortly  after  the  execution  of  his  witt, 
w\h*tvfo"i^'i^  5'irjB«ti«/  JJorsey  entered  into  Chew^s  Vimyard,  cJaimihg 
^.If -bS?«  V^  the  same  under  and  by  virtue  of  the  said  lyill,  ^  beca^ 
m%^\^t^l^r^  seized  thereof  as  the  law  requires^  and  on  the  i^ 
J?i.tS»SHnft*S»^  day  of  May   1777,  he  entered   iiito  an  a^eemsQt  with 

riaM  t«  M   S,  ur 

tbah  hereafVr  wtirry  h'T*  •«"  <iU^*v  «il  liimse\f  in  rotTm«'  lo  h«  r,  then  I  doV rrhj'  mraVw  mmttlL 
•ud  lua^  abiMhitteff  voM  aiid  mI  ncrnr  eflret,  inv  %nu\  dc^e  to  xuy  vMti  sou  S  aa  «forr^i4*  t^'*<'pt  Mo 
•«r««  wf  Uud  entiefl,'*  (^c.  '^All  «bic!i  u»y  ^hhI  («iid»  1  do  thti^vfurth,  »nd  in  tttch  ea*c,  f(|ve  tB4 
«l«ri*e  to  oiV  son  E,i»tid  ih**  hHrt  hI  h.f  b*t'y  Inwtblly  tw-f^^ticr;  and  tor  dt  Ault  of  lawful  mmiv«  th(»i» 
t«  ttmptn  to  my  *lw.%e  namt^d  dau)rtit»^r*« and  thtir  lwii-«,  fi  r  <*»rr.*'  Al  tlie  time  C  D  luode  fob  vUl^ 
humnSwtftnuirntrd  to  M  S;andalurrih«deaihurC  iX,hJ«i^iiS  (wut'^n^  Ou^ If^ffUSfltviv lo  aiiZiU  the 
'r«w'»Ot»ire  elnute  in  hit  ^^tht- r»»  will,  hf  devuc*-  ».ver,  uu  iMiiiii  of  14  ye<ir«,  and  u»«  di»ti|tkten  ol"  %hm  ■ 
ttTttatnr,  with  tbe  hiulumilk  of  tbvar  that  were  married.  H**ii>ir  in  tH«r  pftiikiii;  aitd  '*it  appti»rinr  to 

Uie  lcinstfttnretbatth«uiAiTi«Keor8  with  M  S,  can  « '= ' * "  ^— • 

**Oa»t  th«  Mid c      *"'  ■    *  -    .. 

CAiistrut  d  as 


of  M^c^nWy  urat  not  Void,  I'u* 

Joined  to  the  dfvue  Cb  8  Ih  i||«  will  of  C  O.  , 

'IV  itidCM  of  Um  ai*^likiie  ecart  btipif  dWadvd  in  ^iiaoai  tfir  jjiid}?a»«M  vt  K\tt  Mvtt  UVmt  b  tfV 
SrtHcd, 

t  Hf  p«)w«T  awd  jqriadirtjon  ofty  senei^ftl  a^H^Vftbiy  oTMarjHbiNlin  ;:7S,«Mr  aR-tol^taof  HrM^'* 
t^on  within  the  limit •  «tMbryf(nia«^rr<;  as  PCI  t»CAi>4.  frtnfCTd&nt  af  tkc  powrr  M*d  ib44»<yici|(m  4^ 
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Jbkn  WelU  to  conffejr  to  Wm  part  of  Jtbe  said  laBd,  de-  J8I3* 
Iscrtbed  by  couraes,  &c.  supposed  to  cpAtain  350  acrea,  ^^jJjG!^ 
Sa  cotwidcratWn  of  the  sum  6f  jeiOOO,  to  M  paid  wliea  ^j^ 
the  ^id  land  ahouM  be  conveyed,  &V:.  if  t\\^  part  to  be 
convejad  ^ould  cODtaiA  more  than  350  a^res,  then  to  b^ 
paid  for  in  proportion,  &c.  Samuel  Dornej)  departed  thit 
life  l»  the  monfh  of  September  ITTT,  iijtcfttalej  and  with** 
imt  having  Executed  any  deed  to  John  fPells  for  the  $aid 
parcel  of  land.  At  the  tim^  of  his  death,  he  left  a  son, 
Sdwdfd  Hill  Dorseg^  the  lessor  of  the  plaintifT,  w1\o  was  a 
miMk  of  the  igc  tif  seven  years,  and  wlio  is  the  eldest  hon 
1  iMid  heir  at  taw  of  Samuel  Dorsty.    John  fVelUs  on  tho 

i  '  aSth  of  Janoiiry  \77%  inilituted  a  soit  iti  the  court  of 

i  ^ancery  against  Edward  H.  Dorsty^  the  heir,  and  Mar» 

I  fftnrti  Doftty  the  administratrix,  of  Sainuel  Doney^   i^ 

I  which  saM  suit  the  following  proceedings  were  had:     The 

I  bill  stu$€df  that  Samuel  Dortey^  deceased,  became  seized 

in  fee^  iti  hiaifife  time,  of  u  tract  of  UVid  called  Cliew's 
Vmeywrd\  situate  in  Jirmt  drundd  i^ounty,  containing  950 
ncres,  and  on  or  abont  the  2d  of  May  \777\  agreed  to  dis" 
^^ose  cf  t<»  the  complainant  364  atres,  part  thereof»  in  con- 
aideration  of  d8l040|  and  to  perfect  aOd  ascertain  the  terms 
f>f  the  said  contract,  Samud  Dorset/^  together  with  the 
complatnaht,  made  and  executed  th^  before  mentioned  a- 
greoinent  That  the  complainant  entered  upon  and  took 
possession  of  the  land,  with  the  consent  and  in  the  presence 
of^Sdimfef /lor9fy,and  had  since  cultivated,  improved,  and 
enclosed  \t  That  the  quantity  is  364  acre^s  and  the  com- 
pbinant  became  indebted  therefor  le  1 040.  That  he  paid 
to  />a«96y,  in  Mb  lifc»^time,  ^6925.  '  That  Dorsey  died  in 
September  1^7774  seized  in  fee  of  the  land,  without  having 
made  any  will)  or  withont  having  executed  any  indenture, 
or  other  instrament  of  A^riting,  to  convey  the  said  land  to 
the  complainant,  as  by  the  agreement  Dorsey  had  obliged 
himself  to  do,  and  fully  intended,  (as  he  frequently  told 
the  complainant,}  had  he  not  been  prevented  by  sudden 
death.  That  since  DoraeyU  death,  letters  of  administra- 
tion had  been  granted  on  his  personal  estate  to  Margartt 
Darscy^  his  widow.  That  Edward  H.  Darney,  an  infant 
U  tend^  years,  to  wit»  of  the  age  of  seven  years,  or  there- 
abouts,  ia  heir  at  law  to  Samuel  Dorsey^  to  whom  the  said 
parcel  of  land  Rath  descended  in/ee  simple.  That  the  ad- 
miniatraUix  ia  welt  acquainted  with  the  agreement,  and  of 
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the  payraerrtt  iKiade,  and  his  freqaently  e^cpressed  lier  *^* 
lingnees  and  desire  to  comply  with  the  terms  of  the  sai4 
agreement^and  to  convey  the  land  to  the  complaioaRt;  hot 
th^t  the  coHfiplainant  had  bees  advised  that  the  said  oon- 
veyance  we^tld  be  inefficient,  and  of  no  validfty,  on  ac^ 
count  of  the  minority  of  the  heir  at  law  of  Samuel  Doney^ 
unless  made  and  ^ xe^uted  under  the  particuliir  directiois^ 
and  by  the  decree  of  the  court  of  chancery.  That  beiaig^ 
c^mediless  unless  by  the  interposition  of  the  said  cou^ 
f^c*  to  the  end  that  Margartt  and  Edward  might  true  an- 
swers roake^  &s.  that  Edufordj  by  his  guardian,  might  be 
compelled  to  make  over  and  convey  tlie  said  land  to  Am 
complainant,  his  heirs  and  assigns,  agreeably  to  the  con- 
tract aforesaid,  &c*  prayed *a  writ  of  sabpcena,  &c.  The 
Jprpeeedings  state,  tt^  a  subpo&na  ianurd^  reluraable  to 
February  term  \7T9f  at  which  time  Edward  H^  JDeruy 
appeared  in  proper  person;  aild  Margaret  Dar^ei^  was  ip- 
|2ointed  his  guardian  to  answer  and  defends  the  suit,  who 
^ng  present,  accepted,  &c.  and  at  the  same  term  sb^  ei- 
hibited  her  answer,  as  well  lor  herself  as  ibr  the  said  in- 
fhnt,  stating  that  they  did  severally  admit  that  Sammd 
J)or$eyf  in  the  bill  mentioned,  was  seised  in  his  life  liiBe 
of  and  in*  the  said  tract  or  pavcel  of  land  called  C^fiwU 
^  Vifteyard^  and  that  he  made  the  agreement,  &c.  Tint 
Wdt8  entered  upon^lhe  possession  of  the  land^  &c.  That 
Ifac  quantity  is  correctly  stated,  and  tbey  beliovod  the  pay- 
tnent  as  stated  wvs  made,  but  that  ^  smm  of  4 132  ^  9^ 
or  tliereaboots,  with  interest,  &c«  was  stHI  doe,  wb^ 
sum  they  believed  the  complainaiit  jwodd  pay*  They 
further  aihnittefl,  that  Snmud  D^tMcy  departed  thb 
life  in  September  1777,  sdztd  infeeot  the  land  afote* 
said,  without  having  made  any  deed  of  conveyaoce 
of  the  said  land  in  pursuance  of  his  said  ag^eementr  tet 
they  believed  he  fally  intended  to  comply  with  the 
terms  thereof  had  he  not  been  prevented  by  a  sudile« 
death.  That  since  the  death  of /toraey,  letters  of  admi- 
nistratioii  had  been  granted  to  the  said  Mafgarel^  who  was 
hiH  widow;  and  that  tlie  other  defeadtiit,  Edward  &Bttr* 
sey,  is  an  infant  of  tender  years,  and  heir  at  kw  ofabasaid 
SamueK  to  whom  the  said  tract  or  pai^el  of  land  dticetid^ 
ed  in  fee  upon  the  death  of  his  said  fatbar  SavmtA  That 
she  was  well  acquainted  with  the  transaction  betweea  Hie 
'coroplidBant  and  the  SMd  Samadf  and  she  bad  frequeat&j 
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ifttpreased  a  willingnesB  to  have  the  same  settled  agreeably  1613^ 
to  the  agreement,  and  was  desirous  that  the  Tand  should  be  ^^^^^^^ 
conveyed  to  the  complainant  without  Further  expense  or  "^H^r** 
delay,  as  she  was  in  want  of  the  balance  due  on  the  par- 
chase,  &c  to  satisfjr  demands  against  the  estate  oFher  htts- 
band;  but  thej  were  advised,  that  any  conveyance  made 
1>y  them  would  be  ineffectual,  by  reason  of  the  minority  of 
the  satil  Edward^  unless  made  under  sanction  and  by  ie* 
cree  «f  that  honourable  court.  Therefore  the  defendant^ 
Edward  H.  /)orsey,  being  an  infant  of  tender  years,  8ub« 
mtts  hihnself,  by  his  guardian,  tothe  jddgmen^of  the  courtt 
and  humbly  hoped  that  his  rights  might  be  protected  aad 
saved  to  him,  &c.    The  following  decree  waS  passed  by  . 

RoGRRs^  Chancellor.  <<It  appearing,  upon  doe  examinati- 
on, that  the  said  several  facts  contained  In  the  complain- 
-  anf*8  bill  of  complaint  are  true,  and  the  said  Aargarii 
DoTBty^  the  mother  and  natttrai  guardian  of  the  said  infant 
heir,    having  been  appointed  a  guardian  for  him  by  the 
chaYicellor,  to  defend  and  answer  the  said  bill,  and  to  do 
til  tfililgs  appertaining  thereto^  and  the  said  Margaret  Dor-' 
ietf  having  appeared  to  the  said  petition,  and  accepted  the 
appohitment  of  guardian  to  the  said  infant  h^iri  and  not 
l^howing  any  cause  why  the  petition  aforesaid  should  not 
he  granted;  and  having  signified  to  the  chancellor  that  she 
does  not  know  of  any  objection  ia  granting  the  complain- 
\aiOttlie  relief  prayed  for;  and  all  parties  concerned  having 
been  fully  heard— It  is  ordered,  adjudged  and  decreed^ 
ftis  lOth  day  of  t^ebruary  1779^  on  and  with  the  assent  of 
the  said  Mafgaret  Dorsey^  as  guardian  of  the  said  Edward 
H.  Domey,  that  the  said  Margarei  Jhtsey^  as  guardian  of 
fhe  said  Edward  H.  Do^sty^  do  convey  and  assure  to  the 
said  John  WeU$^  his  heirs  and  assigns,  in  fee,  all  that  par- 
cel of  land,  being  part  of  a  tract  or  parcel  of  land  called 
ChewU  Vineyard^  lying  and  being  in  AnM^Jirundtl  coun- 
ty, beginning,^  Stc.  **containing  S64  acres,  upon  his  the 
said  John  fftUs  paying  to  the  said  Margaret  Doraty^  at 
administratrixof  tile  said  Samuel  Dor$ey^  the  principal  sum 
ef  J^I32  8  £^,  current  rooney»  and  also  interest  from,  &c. 
eaviiig  and  reserving  liberty,  according  to  the  act  of  assem* 
My  in  such  case  made  and  provided,  to  the  said  Edward 
H.  Dofsmff  to  shew  causey  within  six  months  after  he  shall 
|a¥e  attained  die  full  i^  of  SI  y^ars,  and  also  for  the 
TV..  Y*  3^ 
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1813*  tieirsor  tkt  mi  MdU^ard  H.  Bortey^  if  he  AM  pot  %l^ 
long  five,  in  gix  norittis  after  hiB  deteaAC,  if  the  said  heird 
iball  tlieD  be  of  full  agl^  and  if  the  said  heira  shall  not 
thiiti  be  o^  full  age,  in  aix  months  after  luch  heirs  shall  har^ 
attained  his,  h^t-,  or  their  full  age,  why  soch  conveyance 
%%  above  decreed  ongbt  not  to  have  been  ordered  or  di- 
i^cted.''  to  pursuance  of  this  decree,  Margdrit  Dot9q/^ 
^  guardian  of  Edward  BiU  Doriet/,  made  and  executecl 
an  itidentiire  on  the  Igrth  pf  Februtiry  1 779.  Edwofd  HiU 
Dorsey^  at  the  time  this  suit  was  instituted,  had  attained 
the  age  of  fi4  years,  and  he  had  not  at  any  time  heretoCm 
teade  appVKl^ation  to  the  court  of  chincery  to  show  tause 
ivhy  the  said  detfee  shduld  not  hate  been  made,  or  sticb 
conveyance,  ^  decreed,  should  not  have  bees,  ordered  or 
directed.  Tiie  parcel  of  land^  for  which  the  present  suit 
is  brought^  is  the  tame  land  described  in  the  will  of  CWe6 
toot^ey^  and  in  tfie  said  decree  and  conveyance.  At  tlie 
time  Cal^  Dor$ey  executed  his  last  will  and  testahient^ 
Samuel  Dorsey  was  married,  and  had  actually  disposed  of 
himself  in  marriage  to  Margaret  or  Peggy  Sprigg,  men- 
tioned in  the  same  will.  In  November  1773,  the  follow* 
ing  act  of  assembly  passed  the  legislature  of  JUarykatd^ 
€h.  37.  "An  act  for  the  relief  of  Samuel  Dorst^,  g(  Jim^ 
^nmdel  cooMy/'  The  act,  after  reciting  the  will  of  Ca- 
hb  Dortey^  and  the  restrictive  clause  upon  hw  son  Sutfm^ 
ePs  marrying  Miss  Sprigg,  states-*-.**And  wheceai  Uie  s^ 
SamuelDorseyy  by  ht»  fmmble  petition  to  (his  general  as- 
mmibty,  hath  prayed  an  act  may  pass  for  annulling  the  said 
reatricttve  clause  in  his  father's  ^ill,  Sind  Edtoard  Dor wy^ 
the  devisee  over,  now  an  infatit  of  the  age  of  fourteen  years* 
and  npwards,  Charles  Ridgely,  and  RebHica  his  wife<  ffU- 
Ham  Buchanan  Junior,  and  Peggy  hh  wife,  MchdelPue, 
and  Mary  his  wife,  and  Eleanor  Dorsey,  have  joined  in  the 
aaroe  petition,  and  If  UUam  Goodwin,  and  M/coA  his  wife, 
bave  not  objected  against  sudi  act;  the  said  Rebecca  Ridge^ 
hf%  P^eSy  ^uchanan^  Mary  Pue,  EUanof  Dorsey^  and  MU- 
€ah  Goodwin,  being  the  daughters  of  the  said  Calib  Doftey^ 
and  devisees  over  in  default  of  issue  of  the  said  Edufca4 
Dorueyi  and  it  appearing  that  the  marriagft  of  the  said 
Samua  Dorsey,  with  the  person  described  in. the  said  will 
if  the  name  of  P^gg  or  Margare/t  ^pHgg,  can  be  nodts- 
Jiarigement,  Be  it  therefore  enacted,*'  &c  »That  the 
§9iA  eondiilun^  or  restrictive  qiauae,  shall  ^  y^Wj  vd^ 
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tnd  that  th«  said  will  shall  BtajB4  and  be  ccmatnied  ?n  if  -18l^. 
po  such  clause  had  b^p  contused  thereiu''  fn^.  At  i\^ 
time  of  the  passage  of  this  act,  Edward  Horsey^  brother 
of  Samuel^  was  a.  minor,  aboat  fourteen  yeard  of  age.  The 
lease,  entry  and  ouster,  as  slated  in  the  declaration  in 
lejcctment,  were  adroitted.  The  questidn  aubmhted  to  tiie 
court  wag,  Whether  or  not  the  plaintiff  was  entitled  t6 
recover  notwithstanding  the  decree  of  the  court  of  chaik^ 
eery  and  the  conveyance  executed  in  pursuance  thereof?  ' 

CaJ  In  the  Upper  House,  on  the  20th  of  December  1773,  on  the 
•passage  rtf  the  bill;  entith:d,  "An  act  for  the  relic^t'of  SanmeiBd^ 
-fey,  of  4nne  4runj(iel  cpup^y*"  Ikmiel  J^ula^ff^  esquire,  with  t1]e 
leave  of  the  liouse,  desired  th^t  his  protest  iQigbt  he  entered,  )vhich 

foDowS,  viz.    DlSRSSTltN-i*.  ^ 

l9t*  Beca.uflp  the  owper  of  pr^p^y  ha3ting  » Ipga)  ri|^^  to  s:tv«, 
has  a  leg^)  right  to  dispose  o^  it  upon  wliat  terms^  (consistent  with 
'^he  policiy  of  the  Iftvr,)  he  thinks  proper,  and  therefore,  whatever 
.vus  the  nkoltvf  of  the  testator,  Cakb  Dothu*  4a  d^viaiftg  a  con^^* 
derable  part  of  his  est:^t.e  to  his  son  Samuel,  upon  tJtie  condition  ef  • 
pressed  in  his  will,  a  posterior  H^W*  ptofessedlv  annitUihg  the  con* 
dition,  which  the  testator  was  ip^bihitably  autWised  by  the  prior 
general  law  to  anne?:  to  the  devise,  will,  by  a  restrospectivc  openn^ 
^on,  rescind  an  act  incident  to  the  right  of  ownership. 

Sdly .  Because  by  tlia  liberal  devise  to  Samuel  Ihtsey,  \i  appemrty 
that  the  testator  >lras  very  &r  from  h^jng  destitute  of  the  Reeling  gf 
parental  aifection,  and  if  he  hadnpt  even  made  any  provision  fi>P 
«is  son  Samuel  in  his  will,  which  I  conceive  weuld  have  ho^  a 
esse  of  greater  compassion,  than  that  v^nich  the  petition  repreaeo^'* 
^d.  It  would  be  a  most  extraordinary  mid  unprecedented  prooeea<* 
ing  to  enact  a  particular  law  for  &e  vei^  purpose  of  coatpcrflu^ 
.the  viU  of  th^  owner  of  property,  which  upq^r  a  pno^  general ](«•« 
gal  establishment  he  had  an  incontestable  Authority  to  oispooe  oj^ 
as  he  thought  proper. 

3d)y.  ^B^cause  the  motive  of  the  tester,  in  aane^UAg  the  CP4i« 
dition  in  order  to  prevent  his  son's  marrying  the  woman  de6cribe4 
"In  hia  will,  ia  not  known,  and  if  known,  (supposin^^  the  e^ct  of  ^ 
yffiU.  ought  X9  depend  upon  4h«  propriety  of  the  tesutor's  moUve») 
might  appear  to  have  been  prpper.  In  this  state  of  i^ncertainty^ 
fhe  possibility  of  a  proper,  just  motive,  (and  such  may  be  iQiagin^ 
ed,)  sfTords,  I  conceive,  a  wfiicieiit  reason  fpr  not  cootroting  die 
operation  qf  the  general  established  law,  by  yhich  the  owner  of 
property  is  authdrised  to  dispose  ofit  by  his  last  will,  not  being  ilU 

Miy.  Because,  as  the  motir^  |br  anneit>ii|:tbe  condition  to  tl^ 
Revise  to  Samuel  Dprsty  is  not  ^own,  the  pnaciple  of  thiaact  may 
he*  I  conceive,  inferred  t^  have  bee^  that  tho  will  of  a  parent 
oMght  tQ  be  controled  by  a  particular  subsequent  IcgisHB^e  act,  if 
;tlie  majority  pf  the  l^idators,  in  tbe^  reactive  branohe8,ia«a« 
jiect  the  motive  of  the  ^tcftatcur  to  have  been  such,  as  they  iipagui^ 
would  not  have  influenced  tlieir  conduct  in  a  similar  situation,  aiviS 
^that  too  jMippos^  upon  conjecture  ofilyt  a  principle  whioh,  I  qo** 
ceive,  if  maHttained  with  cpnsiatency  t(y  futiuy^  l^^lal9]9»  IW^  .W 
productive  of  gceat  inconvenience. 

5thfy.  Because  (he  reasoning  from  tho  4iroumatance  thsit  lb* 
devisees  in  the  jfill  of  Cai^  Jfofyejf  Ijave  jpiAc4  in  tjb^  pq^<W:|EV 
the  act  of  aaaembly,  is,  i  conceive,  of  little  weight,  inasmuch,  a3 
4(k}K>n  a  breach  ^  ^c  conation  annexed  ta  tbe  acviBO  to  Samttel 
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1 8tS» .         The  cause  was  aiipied  in  the  General  Covrt  «t  Ma/  t^rm  :  *, 
1798,  before  GoLDSBoaov^HftCh.  h  and  Chask»  and  DtM*   . 

TAtL,  J. 

Bidgth/  and  Shaaff^  (or  the  PlaintifiF.  A  court  of  chan- 
cery possesses  no  power,  independent  of  legislative  pro- 
Tision,  to  conlpel  a  tenant  in  tail  to  a  specific  performance 
of  a  contract  maide  by  the  ancestor,  for  entailed  land;  and 
under  the  acts  of  November  1773,cA.  7.  and  October  1778, 
eft.  22,  the  court  of  chancery  in  this  state  has  no  suck 
power.    They  referred  to  1  FonbL  S91.    Boss  vs.  Ross^ 

1  Chan.  Cas.  171.  NorcHffvs.  Worsley^  Ibtd  2S6.  Fo^ 
vs.  Crane  ^  ffight^  2  J^ern.  506.  Weale  vs.  Lower^  1  E^ 
Ca.M.  206.    i  Com.  Dig.  122, 127.     Saylevs.  Frselandf 

2  Vent.  350.  Davy's  Case,  1  Ld  Raym.  531.  Coventry  . 
vs.  Coventry^  1  Stra.  602.  F%reb^ass'*s  Case,  2  Salk.  550. 
Powell  vs.  Powell^  Finch^  278.  A  tem^nt  in  tail,  before  th« 
act  of  June  1773,  eh.  1,  authorising  him  to  convey  by  deed 
of  bargain  and  sale,  could  not  alien  at  common  law,  ex« 
cept  by  common  recovery  and  by  fine.  1  FbnbL  289, 290* 
291.  This  was  the  law  until  the  act  of  June  1773,  eh.  t^ 
ivhicb  was  similar  to  the  act  of  November  1782^  ch.  23«  . 
Bat  no  power  ia  given  by  this  act  by  which  a  decree  in  the 
case  of  a  tenant  in  tail  ia  made  as  good  and  available  as  ia 

•  case  of  a  tenant  in  fee.    The  decree  in  tliis  case  was  ob«    • 
tained  by  suppressing  the  truth,  and  suggesting  what  wiA,./ 
not  true;  and  it  cannot  be  contended  that  such  a  decree.  • 
ahall  be  an  estoppel  to  aU  inquiry  in  this  court,  where  the  - 
sole  power  of  deciding  the  case  is  ccpstitutionally  vested. 
The  decree  is  set  up  and  ofiered  in  evidence  as  an  effectual 
bar  to  the  plaintiff's  recovery;  and  it  will  be  said,  no  doobt,. 
that  if  the  plaintiff  prevails,  this  court  will  reverse  a  de« 
cree  of  the  court  of  chancery,  and  e^er^^ise  the  powers  of 

IViKy,  the  immMutte  fimHt^on  it  to  Edward  Baraei/,  who  is  an 
infuit,  of  the'  teal  est|rte  in  tMi\  and  «f  the  perMna)  entate  abio^  -* 
lutely;  for  the  further  limitation  of  the  personal  e-iute  upon  the 
death 'of  J%Imm»y/  Dortey,  the  infant,  without  heir*  of  his  hody,  is  I 
conceive,  void}  and  the  other  deviaeea,  in  reapect  of  the  tirottatkm 
ever  to  them  of  the  real  estate^  upon  the  death  of  EAiHBrd  fkney 
without  issue,  may  trantfer  their  interest  to  Samuel,  without  tho 
eklof  the  legifiktnre;  and  Hdkktrd  Donev^  when  of  age,  would 
abo  have  it  in  his  power  to  relinquish  the  henefit  of  th^  condittoa 
in  favour  of  SofmsA  But  the  act  of  assemhly,  barrine  the  limita- 
tion to  Edwurd^  deprives  tJie  infant  of  the  provision  which  Ibe  ge*  ' 
ncia)  law  }utb  e8UbIi8he4  fv  the  piotc^n  gf  iv^cy, 
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ftm^ngi 


tkrti  the  decrees  of  the  cowrt  of  chancery,  where  its  jtiris- 
diction  was  competent,  and  rightfully  exercised^  bnt  whera  ^^n^ 
ia  decree  of  that  conrt  is  offered  m  ivid^ce  in  this  t.oiirt«, 
on  a  question  where  that  court  has  notoriously  no  jurisdic* 
tion,  and  where  the  chancellor  was  evidently  imposed  on^ 
or  deceived  by  a  misrepresentation  of  facts*  surely  this 
court  will  not  say  that  such  decree  sliall  be  conclusive  on 
thetn.  In  all  cases  which  the  laws  of  our  country  have  in- 
trusted to  the  decision  of  the  court  of  chancery,  its  de« 
crees  are  conclusive  evidence^  as.  if,  for  instance,  the  lessor 
of  the  plaintiff  had  only  an  estate  in  fee^  because  tbci  chan- 
cellor would  then  have  exercised  proper  jurisdiction;  will 
the  court,  by  deciding  that  a  tenant  in  tail  is  not  barretl  of. 
his  remedy  at  law  by  a  decree  in  chancery,  where  the  chan- 
cellor hath  no  jurisdiction,  and  which  decree  was  only  in- 
tended to  afl*ept  and  bind  him  as  a  tenant  in  fee,  reverse 
such  decree?  Qr  act  as  a  court  of  :appeaU?  No  ooe  who 
has  seriously  reflected  on  the  case,  and  who  is  acquainted 
with  the  chancery  juriadicti0n,  and  their  powers,  can  se- 
riously advocate  the  affirmative  of  these  questions,  1  he 
powers  of  this  court  are  the  same  as  those  of  the  King's 
Bench  in  Great  Britain.  It  has  a  superintending  power 
over  all  other  inferior  jurisdictions,  either  civil,  ecclesias- 
tical or  military.  The  court  of  King's  Bench  has  superin- 
iendency  over  all  inferior  jurisdidtioqs,  and  are  by  law  iQ« 
trusted  With  the  exposition  of  such  laws  and  acts  of  parlia- 
ineot  as  prescribe  the  extent  and  boundaries  of  their  juris- 
diction. 4  Jiac.  M.  250.  Tlie  King's  Bench  may  pro- 
hibit any  court  whatsoever,  if  they  exceed  and  tran^^grcFa 
their  jurisdiction.  No  court  in  Westimmter  fjall  but  may 
be  prohibited  by  the  court  of  King's  Bench,  if  they  exceed 
their  jurisdiction.  18  Vin.  M.  50.  To  prove  that  the 
chancery  is  one  of  those  courts  over  i^rhich  the  court  of 
King's  Bench  hat  jurisdiction,  theytited  Ihivy^s  Case,  1  Zrf. 
Bagfiu  531.  4  Bac.  M.  ^2. .  To  show  how  far  decrees 
in  chancery  are  evidence  in  courts  of  law,  they  referred  to 
Esp.  Dig.  75i,  rea,  rei,  res,  BoUn^  vs.  Crutchky,  3 
WiU.  1£2,  \27.  Bun,  N.  P.  24S,  244.  Burton  vs.  k(z- 
gtrdd^  3  Stra,  lors.  That' the  decree  did  not  operate  as 
an  -estoppel,  tliey  cited  S  Com^  Dig.  26f>,  271,  272,  273, 
Co.  LUt.  S5^j  a.  Hayne  vs,  Maltby^  5  T.  R.  440.  Fair^ 
fUk  V>.  Oilb^t  %  T.  B.  171.  E^.  Dig.  752,  753.  10  Tin.^ 
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vs 


W'^^"^       4  /««/•  84.    I  *ffc.  M.  559.     If  the  truth  can  be  disclotej, 
^'^5?**     it  appears  that  the  court  of  chancery  has  given  a  decree 
for  which  that  court  had  no  authority — a  decree  for  a  cua* 


Tejance  by  a  guardian  of  a  miRor  in  tail.     Before  the  91^ 
pf  October  1778,  ck.  22,  the  chfinceJIor  had  i^o  power  tD 
decree  a  confcjanee  Uj  guardian;  and  if  Mich  conveyanc* 
waft  made,  it  was  inoperative.    Before  tlie  act  of  1785,  cik 
72i  9^  decree  of  the  court  of  chancery  only  acted  on  ths 
]ierson,  and  pot  on  the  right,  of  course  without  the  deed  ti 
did  not  divest  the  title.     Com.  Dig.  45, 106,    I  FoubL  Sl% 
The  power  to  decree  a  deed  from  an  infant,  U  only  nnder 
tills  law,  and  the  decree  here  cannot  divest  the  titU  of  the 
lessor  of  the  plainliflTt  it  not  being  conformable  to  that  law; 
The  law  says,  where  the  party  hadpowtr  to  bind^  the  chafr 
celtor  may  decree  a  deed.     Here  the  party  had  no-  powa 
ta  bind. 

Jhnrtin^  (Attorney  General,)  lor  the  defendant  Thf 
cane  stated  for  the  opinion  of  the  court,  has  submitted  iw^ 
questions  for  their  consideratioo— ^t.  Whether  as  the  court 
of  chancery  had  decreed  a  specific  execution  of  the  con- 
tract made  betvveen  S.  />arMy  and  /.  ffeil$^  a^nsi-^  i£ 
DorHy^  th^  iofant  heir,  allowing  hun  a  cert^n  time  alter 
he  arrived  of  aget  to  show  cau^e  why  the  decree  sMiid 
not  be  vaHd,  and  he  not  having  within  that  time  9iwlo4 
himself  of  that  provision,  he  can  in  en  eje<:tm^  sot  asi^f 
tlie  proceedings;  or  in  other  words,  vb^tber  tb^  geam) 
court  can  reverse  a  decree  of  the  court  of  chancery,,  and 
declare  omU  &  title  established  by  its  decree,  vbile  x|  re* 
mains  in  full  force  unreversed? 

£•  \Vhether  the  legislature  were  .c^mpete.nt  io  take 
away  the  actual  vested  rights  and  property  of  one  prtntf 
individuaU  and  give  thet>*  to  another  pprjviut^  ifidividi|ial« 
vlio  antecedently  hftd  uo  leg%I  ec  ec^uitaU^  title  t«  or  Mb 
terest  therein? 

1,  It  is  the  peculiar  province  of  the  tQXstt  of  dauieerf 
ta  determine  ip  what  cases  there  abould  be  specific  cxecvr 
lions  of  contracts;  and  although  it  should  dcteaniiie  isvw 
ae  often,  that  a  contract  maide  by  faim  who  balds  h^  19 
t^l  should  be  specifically  exeo^ted  against  the Ji^eit  19  tail^ 
nnless  such  decree  has  bean  set  aside,  in  the  cinirt  of  cbaii^ 
eery,  by  «  resriew,  «tr  reversed  Iff  tb^  o^yi^  «f  j^fpo^  ^ 
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life  appeaU  itr^maiils  binding  6ti  the  paHies,  iw^  mnst  be  Idtd. 
respected  by  evei*y  tourt  of  Jaw.  Iti  (hi*  case,  E.  ffi  r^^^^^iMg 
poraey  neglected  US  avail  hims^f  df  the  pnmdidfl  in  tbe  ^JU 
decree,  that  ts,  within  sii  months  to  show  canse  why  tb^  de- 
cree ought  not  to  ha Ve  been  made^  or  ought  to  be  »et  aiiid^ 
He  is  now  absolutely  cohcluded  thereby;  or  at  K\\  events, 
a  court  of  lai^  cannot  set  aside  this  decrte  of  the  court  of 
chancery.  In  Moses  vs.  Macferlan,  ^  6nfr.  1009,  Lord 
Mansfield  cjeclaredj  that  **till  a  judgment  is  set  asid*,  of 
reverseJ,  it  is  condiislve,  as  to  the  subject  matter  of  if^ 
to  all  intents  and  purposes.  ^^  There  the  ground  upoii 
which  the  action  proceeded  would  hftve  been  no  defetice  la 
the  court  of  conscience;  but  the  allegation  in  this  caAe^ 
ihat  the  lands  were  entailed,  would  have  been  a  defence  iii 
the  court  of  chancery,  provided  that  coili*t  could  not  speJ 
cifically  enforce  thos^  contracts,  and  the  decree  gave  Et 
h,  Dorsey  dix  months  lifter  he  arrived  to  fdll  age  to  show 
that  or  any  other  fact  which  would  set  aside  the  decree; 
toe  referred  to  Evun'^  Essitys^  63  td  tt).  Pedke-s  EoU 
dentty  50  to  52,  (and  notefe.)  MeadowB  ts.  Duichesn  o/ 
kin^sion^  Ainbt^^  ^62.  Chws  vs.  Edthursf^  i  Stra.  960. 
AH  which  establishes  iticbntestably,  that  the  decree  of  thef 
court  of'  chancery  cannot  be  questioned  or  set  aside  in  this 
incidental  maiiner.  It  Is  ilot  to  be  inquired  whethef  (he 
chancellor  was  in  possession  Of  bII  the  facts,  5r  Upon  wlijit 
grdandd  he  decreed;  A  decree  of  his  coiirt,  untH  rcvers- 
W,  is  AS  bittoing  as  the  judgment  of  any  other  codrt.  ltd 
jariedietion  isas  uniiifilted  as  that  of  the  general  eourt;  and 
ui  this  casfe  he  was  acting  upon  a  subject  completely  wkhia 
hie  jariedictiom  Bince  Cokeys  time  no  prohibitions  have 
issued  out  of  the  court  of  King's  Bench  td  cbanrery.  la 
thfe^  case  from  SBym^nd  no  prohibition  issued,  and  it  does 
f»ot  appear  that  the  pTohitAtion  would  have  issued.  In 
England  iniants  are  bound,  unless  they  slmw  cause  withifi 
a  certaiji  time  after  th(*y  com^  of  age.  It  is  only  neceesa* 
fj  to  consider  what  the  law  was  as  established  by  the  act 
ef  J^otemhet"  l^Ta,  cA.  7.  While  the  decree  and  convey - 
,tnce  reaiaiaeduncevoked,  the  litle  must  be  out  of  Dorsey. 
'this  court  has  no  right  to  determine  whether  tlie  court  of 
Qhancery  had  jurimiiction.  It  is  a  subject  of  equity,  not 
qf  common  kw^jurisdiction.  The  act  of  assembly  does 
not  confine  the  chancellor  to  fee  -pimple  estates.  When 
the  Btttyect  is  broa^ht  tiefure  the  ehanceUor,  who  ie  to  de« 
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ISld.       cide  whether  the  estate  Was  held  iq  fee  or  tail,  he 

send  it  to  the  courts  of  common  law,  but  he  is  not  oblig- 
ed«  It  appeared  that  the  chancellor  only  had  the  power 
to  determine  whether  a  conveyance  ought  to  be  made.  If 
the  chancellor  decided  erroneously)  a  tribunal  other  tfaaa 
this  must  reverse  his  decree. 

5L  The  act  of  assembly  is  an  absolute  nullity.  A  It* 
gtslative  body  has  no  more  right  to  do  a  judicial  act,  thai^ 
a  court  of  justice  has  to  do  a  legislative  act;  each  are  equal- 
ly improper,  each  equally  void.  No  legislature  has  a  rigjbt 
lo  interfere  with,  change^  aUer  or  take  away,  private  pro- 
perty, except  where  the  public  interest  demaods  it,  nor 
then  without  making  a  Compensation  to  the  person  from 
whom  it  is  taken.  1  BOu  Cam.  139.  It  would  appear 
by  the  statement,  that  C.  Dot$ttf  annexed  to  his  devise  a 
|Nt>vtso,  which  proviso  the  legislature^  in  the  plenitude  tf 
their  power,  have  aonuUed;  and  have  declareil,  thattheuj^ 
the  testator^s  intent  was  to  devise  over  the  estate  on  a  coo- 
tingency,  that  such  intention  should  not  prevail;  that  the 
timitatioos  over  should  be  void.  Such  an  act  passed  by  a 
legislature  body  is  not  operativoy  it  is  an  lict  of  power,  not 
uf  right.  A  law,  not  intended  to  influence  the  commnnit/ 
in  general,  but  to  rob  the  next  devisee,  (who  was  an  iafant 
at  the.time  the  law  passed,  and  incapable  of  giving  his  coo* 
sent  to  it,)  of  so  much  property^  must  be  a  nullity. 

Shmaffy  in  reply,  cited  2  Conu  JXg.  Id2,  to  show,  that  if 
tenant  in  tail  contracts  for  sale,  receives  the  purchase  mO' 
ney,  and  dies  without  fine  or  recovery,  the  agreement  shall 
not  be  carried  into  execution  against  the  issue  in  tmU  or 
remainder-man  ch\m\ng; per  Jortnam  doni,  even  though  te- 
nant in  tail  had  been  decreed  to  peHbrm.  It  will  not  bo 
denied,  that  unless  issue  in  tail  had  land  in  fee  frtMn  his 
ancestor,  he  is  not  bound  by  the  contract  of  that  ancestor. 
With  respect  to  the  act  of  assembly,  it  is  expl^essly  declar- 
ed therein  that  the  devisees  over  bad  assented. 

Ctifia  adv.  tndt. 

Before  the  next  term,  Ooldsbarough  Ch.  J.  died,  and  no 
decision  was  given.  The  case  was  depending  in  the  gene* 
ral  court  when  that  court  was  abolished,  and  was  therefore 
transferred  to  the  county  court  of  dnne-Anaidd^  by  the 
actof  ia05  cA.  65. 
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At  Ajpntt^tth  l80r/ftc(»n*cW^trguedirfAtlcotl^  .f**^**. 
tonrU  before  OftASfc,  €h.  J.  and  HxHWottd,  A.  J.  hj 
itidgdy^  akid  Jvhtuioni  (Attorney  General,)  for'the  plain* 
tift  bel4>w,  and  Mariini  for  the  defendant  The  arguments 
of  the  Krst  and  last  getitltoien  iirett  dimilar  to  those  used 
before  the  late  general  court 

Jobmon,  (Attomej  GentnOi)  for  the  Plaintift    IV 
oalj  question  in  this  oase  is,  SkaU  an  bur  in  taU  be  bannid 
bj  a  deed  executed  l>j  hts  gQardian^  groanded  m  a  decree 
oif  the  court  of  cbanQCry,  which  decree  is  founded  4)a  an  utt** 
true  allegation  stated  in  the  bill*  and  adniitted  bj  the 
guardian's  answer,  that  the  aocestet  was  seized  in  lee? 
If  an  heir  so  circumstanced  can  be  barred,  the  plaiQ* 
tiff  must  fail;  if  the  reverse,  he  must  sueeeed.    Tb» 
authorities  produced    most  conclusively   {Mve,.  that  if 
It  had  appeared  in  the  bill  in  cbencery  that  the  defen^ 
dant,  (the  now  lessor  of  the  plaiDtiff,)  was  aeiased  in  tail, 
and  not  in  fee^  tlie  decree  eould  never  have  beea  obtained, 
end  the  conveyance  would  never  have  been  executed.  "So* 
thing  is  roore  clear,  than  that  the  issue  in  tail  is  not  bound 
to  carry  into  esecution  the  contract  of  the  ancestot.    J*he 
estate  tail,  before  the  act  of  assemblyf  {June  \77B^  ch.  t, 
and   November  ir8£,  cA«  2d,}  could  only  be  barred  by  fine 
and  recovery^  since  the  act  of  assembly  it  may  be  barred 
by  deed.    The  4<^fendant,  if  be  dairofi  under  John  fVeBs^ 
and  if  he  succeeds,  avails  himself  of  a  decree  which  ought 
never  to  have  been  obtained^  and  which  never  could  have 
existed 'if  the  triUh  had  been  disclosed.     lie  protects  him- 
self u  nder  the  suggestiofalsi  of  the  bill,  and  the  utpprit- 
sio  vcri  of  the  answer.    He  protects  himself  by  a  compound 
frauds  piactised  against  the  lessor  of  the  plaintiff,  at  a  time 
when  he  was  but  st^ven  years  of  age.    It  is  contended,  on 
two  grounds,  tbat'the  plaintiff  i^  not  precluded  from  reco* 
Tery. 

1 .  That  the  decree  exceeded  thejuruJidxon  of  the  couif  y 
and  wtat  was  done  there  was  coram  nonjudice^  and  void. 
SL  That  the  decree  was  obtained  by/niui,aiid  t|ierefore 
that,  and  the  deed  grounded  upon  it^  are  toid. 

1.  11ms  court  of  chancery  possesses  two  kinds  of^jui^is- 
d}ction<^The  one  ordinary,  agreeably  i&  the  eommun  law, 
$e€undutn  legend  H  twuue  tudinem  angiim.  The  other 
cTtraordiuary,  according  to  the  rule  of  equity*  muadtmi 
tgmm  tf  bonufTL  4  Inst.  79,  The.  ordinary  |^wer  4f 
Toi.«i,  40 
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18t3»'  ihe  cmirt  appears  coeval  with  the  1aw|  the  extraordiiunrt,  hi 
coBJjiarMii^  of  recent  datei  no  traces  ol[  the  exerciae  of  Ibtf 
}att<»- junidktioQ  la  to  be  found  before  the  reign  of  Bknrg 
VI J  (which  commenced  in  1438$)  since  IM  period^  to  tft« 
preseni  date;  •'^og  to  the  narrow  contracted  roles  of  tfas 
courts  of  commoii  law^  and  yarioas  other  causesy  \ 
rj  to  be  detatledi  its  powers  have  been  immensely  in 
ed  by  the  decididb  df  thos€  iii'ho  presided  thereb,  and  fagf 
irartous  acts  of  the  legtdatur^  irf  Bn^lanA^  and  this  cou^* 
try.  Near  t^o  hundred  years  after  the  extraordinary  pow- 
er of  the  court  was  fecognized,  its  authority  to  contref  n 
judgment  obtained  at  law,  although  evidently  grounded  oa 
fraud,  was  contested.  The  Opposition  to  the  power  of  fte 
court  failed,  and  the  authority  has  since  been  ioTarTablj,ex« 
ercised.  The  court  of  equity,  (for  I  shall  distingoish  di 
extraordinary  power  of  the  court  by  that  nime,)  is  ti 
court  of  record.  ,  It  can  bind  but  the  pefaon  only,  asi 
neither  the  estate  of  the  defendant  in  his  lands,  or  his  pcr^ 
sonal  property.  4  InnL  84.  The  late  genera!  court  pos- 
sessed the  same  controling  influence  over  inferior  estaUidi- 
ments  and  jurisdictions  that  the  court  of  lying's  Bench  et- 
ercised  in  Englctnd^  ^which  keeps  all  inferior  jurisdicti- 
ons within  the  bounds  of  their  authority,  and  may  ettter 
remove  their  proceedings  to  be  determined  here,  or  prohi- 
bit their  progress  below.*'  S  BIk.  Com.  4S.  All  the  as- 
thority  possessed  by  the  general  court  is  transferred  to  the 
court  before  whom  this  cause  depends.  If  then  the  court 
of  equity  possessed  no  jurisdiction  over  the  thing,  but  couU 
only  act  against  the  person  to  compel  him  to  do  what  the 
decree  commanded,  how  can  a  deed,  executed  by  the 'guar- 
dian of  a  minor,  pass  the  legal  estate  of  the  ndoor,  unless 
that  estate  was  such  as  could  be  decreed  to  be  conveyed 
'  consistent  with  the  acts  of  assembly  enlarginp'  the  jurisdie- 
tion  of  the  court?  All  the  jurisdiction  possessed  by  the 
court  to  decree  a  specific  performance  against  infants.  Is 
be  carried  into  eflfect  by  the  deed  of  the  guardian,  is  found- 
tA  on  the  acts  of  November  sesnon  1773,  cL  7,  and  Oe- 
tobar  1778«  eh.  22.  Before  those  acts,  and  at  present  in 
England^  the  decrees  against  infants  are,  that  they  sludl 
convey  when  of  age,  unless  within  a  given  time  cause  is 
shown  to  the  contrary.  There  the  conveyance  must  be 
fty  a  person  having  ike  legal  eateAe.  The  act  ol  1773,  dk. 
7i  is  most  evidently  confined  to  fee  simple  estates;  tOs 
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language  is,  tbat  persons  under  age,  ^'seized  or  possessed       1813. 
of  lanih,'^&o,   Mpp  bound  by  an  agreement  to  convey,      izjivri' 
^  made  by  some  per$pp  or  persons,  having  right  or  title  to  t» 

'^  make  such  agreemept,  ^pd  therefore  S'jbject  or  liable  to  a 

^  decree  for  a  conveyance,  or  a  suit  for  a  specific  perfor- 

**  Hiance."    If  the  positfop  l>e  correct  that  the  heir  in  tail  is. 

'^  Bot  bound,  by  the  agreement  of  the  ancestor,  to  convey, 

^3  and  that  the  will  of  Caleb  Jhrseyy  id  the  case  stated,  gives 

enly  an  entail,  then  it  clearly  follows  that  the  act  of  as-* 
Bembly  has  np  effect  on  the  caso.  This  act  changes  the  pro- 
«^ding  from  what  it  is  in  England^  and  was  before  in  this 
ftt^e.  The  decree  is  for  the  conveyance  to  be  made  dur- 
JBj^he  minority.  The  time  is  givep  tq  vacate  the  deed,  or 
ratner  to  show  cause  why  it  ought  not  to  have  been  made. 
Und^r  the  act  of  irrs,  cJi.  7,  a  practice  must  have  pre* 
imilcd  of  obtaining  the  deed  from  the  gq^r^li^n  find  not  the* 
minor.  Those  conveyances,  although  grounded  on  the  de« 
cree,  which  had  the  supposed  power  veate(l  l>y  th^  act  for 
its  foundation,  were  supposed  defective,  To  reifiedy  ^hich 
the  act  of  177S.  cL  SS,  passed.  Under  thi^  Ifil^  th^  deed 
is  to  be  made  by  the  guardian,  and  the  fbrme^^  vl9^^  ^V^ 
confirmed.  Under  this  law,  *%e  deed  of  the  gUQf<fi(iq  pf 
such  person,"  {^c.  **sha|l  be  valid^that  is,  of  such  tq  if^honi 
lands  had  so  descended  are  to  be  bound  by  the  CQii(tf<ac| 
to  convey;  in  other  words,  the  heir  in  fee  simple.  If 
the  act  makes  valid  the  deed  of  the  guardian  of  such 
pei*son,  it  leaves  the  deed  of  the  guardian  of  other  persons  un- 
affected. As  to  them  it  is  the  same  M  >f  the  law  had  never 
pssed.  But  the  act  of  1778  proves  another  thing;  that  the 
conveyances  made  under  decrees  do  not  pass  the  legal  es* 
tate,  unless  the  decrees,  and  tli^  conyeyances  in  pursu- 
ak^ce  thereof,  correspond  with  the  law,  under  which  they 
arc  made;  where  they  depart  from  them  even  in  form, 
nothing  passes.  From  what  has  been  said  there  could  be 
no  c[uestion,  if  the  facts  existing  in  the  cause  had  \^en  dis^ 
closed;  that  is,  if  the  tenancy  in  tail  had  appeared,  thede* 
cree  ^ould  not  have  been  made;  but  as  the  facts,  did  pot 
appear,  and^as  tlie;»  decree  has  taken  place,  can  its  eflfects 
be  controted  by  this  court?  It  is  for  the  interest  of  so- 
ciety there  should  be  an  end  of  law  suits;  and  therefore, 
where  a  judgment  or  decree  is  made  by  a  court  of  compe- 
tent Jurisdiction^  there  the  merits  of  that  judgment  or  de^ 
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181X      eifcecan  oeverbe  inqoired  intQ  by  ao  orig»^s<itt<     1ft 
there  is  ao  appeal  allowed  from  aoch  decision,,  jov.  ttipst 
re^rt  to  itj  if  there  ia  not,  you  are  concluded  bj  the  dra* 
aipn  in  the  first  instance.    The  rererae  of  the  ^inciple  m 
equally  clear*  that  a  judgment  or  decree  of  a  co»rt»  aot 
hvr'mg  competent  junadiction,  concludes  naihieg;  it  is  of 
itself  a  nullity.    Suppo^,  for  instance,  before  the  act  df 
descents,  took  effect,  a  man  dM  sei^  in  fee,  leaving  ikvt^ 
children,  A«  B  and  C     The  eldest,  A^left  tb^  |»^^ 
and  waa  supposed  dead,  bitestate,  living  9  bis  h.eir,  who 
sold  to  D,  giLve  a  boqd  of  conveyano^f  received  the  mosey, 
and  died.     A  bill  is  filei^  {<>r  the  conveyance.,  alleg^^g 
B  wa3  seized  i<v  fee.    The^nsw^r  i^dmits  it,  and  the^- 
cree  passes*    ARerwards  a  will  is  di^overed,  by  wflHi 
the  land,  previous  to  th^  decree^  was  deyised  in  fee  to  C, 
against  yrhom  the  decree  ym§  bad.    Surely  the  decree 
{rounded  on  the  supposed  interest  of  B,  and  the  corre- 
sponding obUg^tion  to  conrcyt  could  pot  operate,  wheo  it 
turned  out  that  ]|  bad  no^  estate^  and  C  claimed  ipdepein- 
dent  of  him.    The  samf  ^^ppl^^  ^o  the  ^^oant  m  tail,   he 
claims,  na^  ihrwgh^  but p^r/ormom  dtmi.    The  decree  in 
this  case  ^oth  po^  'Pacify  the  effect  of  the  conveyapce,  bat 
in  general  decrees,  an^  declares  thereupon  Y&e  grantee  sAiA 
hfve  all  (he  eitgie,  which  was,  ip  Sermt^l  D^rnry,  (for  fn* 
atancf ,)  and  which  fr^n  him  de9cmded^  to,  or  devolved  «rv 
the  defendant.  The  aft  of  assembly,  it  is  true,  declares  the 
deed  to  haye  t)>|s  same  fffe^t,  as  if  executed  by  a  person  oC 
ftfll  age;  ^t  yet  it  relates  to  deed«  executed  by  minors  in. 
ht^  who  must  (laye  ipb^rited  from  the  ancestor.    The 
jUfi^diction  of  courts  are  circurosf^ribed*  1.  With  respect 
to  place.    2.  With  rf;;pect  to  peramis.    3.  W^^  respect 
tp  the  stdfject  matter  ojfthejurifliiciion.    We  haye  dearly 
aeen  that  the  subject  master  of  the  court  of  equity  decree- 
ing conveyances,  i^  coir^posed  of  fee  simple  estates;  dui 
they  have  no  powfjr  or  fontfpl  oyer  estates  tail  before  or 
since  the.  acts  of  assembly.    But  it  pay  be  contp jided^  that 
as  the  coa|rt  possesses  the  ppypr  tp  decree,  a  copveyance». 
wA  havin|  done  so,  \\  cannot  be  ^efeatifd  by  any  thing, 
tiota  appearing,  that  the  case  was  sych  ;^,  if  knowp,  would 
have  sKcIuded  H^  jurisdictipn.    Th^  oa^  of  the  ifar- 
Mhahea^  10  CoAc,  6^,  76,  proves  that  the  officf?r  who  exe- 
ptttes  a  precapt,  ifS9ip|;  oa  a  jjj^ent  of  'a  conn  of  cpm^ 


Digitized  by 


Google 


k 


•I 


T)etenjk  jiina«Uci'iofi«  i^  Kabte  a?  a  tregp^ser.  Th^re  a  sqH      1 W  S. 
kaii-  been  brought  ^^gainst  one  TTumtos  (Oii^ingJi/ec/,  stating 
^  miht  ffce  of  tho  ^acIaratioQ  t)uit-  he  v^asi  ivithin  the  jpria- 

*  dictifui  of  the  cp^rt^  he  ^)|)oar€.drr<Ud  not  plead  to  the  ju- 
ruMUctiop— -a  judgp^nt  h  obtaioed  ^gaipst  him;  after  aw 

*  execution  retucDed  non  est,  pjrpcea^  i6aued'j|g)»ip8t  bia  t>aiU 
pbo  wa9  taKj^n*  aiMJi  for  whicb  jthe  fjuit  was  brought^  tke 
MoTibfdaea  to  the  lotion  pleade^  the  jt>dgi][ipnt^  &c.  as  a 

^  JQ^tific^on;  tliQ  {datntj^*  ^^plied,  tha^  oj^tbter  h}fttself>  nor 

Otpin^Bted^  .w^n  witi^n.  the.  ji^rififlictjon  jsf  the  court;  the 

I  defendakit  dem^red.     ^a  this  case  th^ge  principles  arc  es- 

I  tabUfllied-r>wI).<^  acpAirthss  j(^fisdict|oo  of  ^be  cattJ^^  andr 

H  pro^^a  inv^sQ  ardinty  or  eproi^eously,  therp  no  actioa 

\  Will  lie- agunpt  tfc^i^  party  ^ho  pk^e^y  or  tbe  oficer  |a^ho  ^t^ 

i  .  ,cittef»  the  proeesfti  but  where  the  cnurt  has^np  j^ri^etioz^ 

9  (be  whole  is.  row^  non  jud^^  and  ^ctiens  ayill  He.    Tim 

I  ^i^^  principles  i|rje  recognize^l  mPfrkin9  v«.  PradPffQ 

i  Wihotif  382,  ,uh^e  the  ^elj^ndaat,  the  assignee  of  a  ba^jc* 

I  TX^9  )Kbo  as  suc^  had  obta^^.  a  juflgment  in  ejectm^t^ 

ia  made  a  trespasser,  beqipse  th«  p^soi^  deeliired  to<  b^  a> 

baokropt  was  afterwards,  declared^not  U^  be  liable  t&  tb|^ 

liankrupt  U.'^ff.    It  is  sa^d,  in  giring  th|^  epiiuonoC  the 

coprt,  that  >^!Jar48di.ction  c^cecning.  bankrupt!  v^cm!kx\ftA 

px  particular,  perso^^  an^  fase$^  a^idibe  court  of  chancerj 

Acta  hereii),  solely  upon  the  applif  atiop.  of  tbe  I^trty  peti^ 

i^^i^g,  at  ,wbo80  pepl  the  ^^jCWAnti^ion  is^ues^  and  if  he 

suea  it  ou,t  ppon/^««  ^gg^H^fh  ^hf^  }^^  $^^1^  ^  remedj* 

ag^n&t.hinf  whose  persoii.  op  property  is  thereby  invade<l.'^ 

This  casji^  as  well  as  tbe  fifrpQ[^,  dijitin^ishep  between  k* 

ri!gular.  Judgmepts,  judgpwntp  i^^yec^ed,  and  those  givei^ 

wiithaut^^iirisdjotioQ^he  tirat  4n4  ja^t  §re  yoid*    In  tlie^e 

Closes  nptiiing  appeaf.ed  in  tlie  prfgipal  ppoceedi;\^  ejcliul- 

ing  the  jurisdiction  of  the  coifirts;  the  disclosure  |s  made  iA 

the  one  by  the  p|eadmgs^  ai^  in  tl)e  otl^^r  by  the  pvidenpe 

in.  subsequent  si^it^s.^    The  cage  ai  bfir  cannot  be  di^i" 

tinguislied  hovf^.  them.    It  is  trtje  the  defect  of  jurisdiction 

arose  |i|^  to  personsybut  fbe  sam^  prii^cip|c<)  exist,  and  are 

fficogpijcd,  wbefe  i\i%fubjeel  fn^'itef  i^  not  withip  the  ju^ 

xisdiction  of  tfie  ccurt.    If  thecourt  ha?  no  jarisdi^tioii. 

.  over  the  cas|B,,or  the  subject  majtt^,  its  proceedings  are 

yoid;  )^he  judgment  ^tands  fof  potbing^    put  fioy^  strong,  is: 

the  maon  why  they  should  ^  be  ywi^,  when,  h^  tyho  ciaiais 

Ibf-  ^  ef  them  by  a^o/^e  sugg£$tion^  iudooed  the  belief 
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1815.        of  jurisdiction.     **The.law  gives,  **  in  the  language  of  the 
^!^^^^     c*>ui*t  in  I'^ihortj  **a  remedy  to  him  whose  property  is  iftr 
vaded."    Jn  Moten  V9.  Mafftrlan^  £  Burt.  1009,  although 
the  coart  got  rounti  an  original  judgment,  yet  before  the 
decision  in  a  subsequent  case  can  be  controled  by  a  fornix 
judgment,  it  must  appear  to  be  (he  judgment  of  a  court  ol 
competent  jurUdiciion.     There  the  court  would  not  bt 
bound  by  the  judgment  of  a  court  even  of  competent  juris- 
diction, because  the  9amt  queMtwn  did  not  ianse.     Hers 
the  question  which  was  in  the  court  of  eqMity,  and  the  ooe 
under  consideration,  are  totally  variaotf  tliereis  no  simtli* 
tode  between  them.    There  has  been  a  cause  in  the  ss- 
premc  court  of  the  United  Stnta^  which  clearly  eatablishe^ 
the  authority  of  the  court — that  it  is  not  controled  by  tht 
decree-— It  is  the  case  of  Clarke  vs.  Youngs  1  Cranjck,  1^ 
by  which  it  appears  that  Chrke  had  bought  from  Votmg^  k 
Co.  a  qfiantity  of  salt,  and  assigned  to  their*  a  promtsaorj 
note  as  a  conditional  payment     The  drawer  of  iht^  not« 
proved  insolvent,  and  a  suit  was  brought  against  the  ea- 
dorser,  Clarkt.     The  plaintiffs  failed,     They  then  broogbt 
a  suit  tor  the  salt,  and  the  former  judgment  oi^  t^e  note 
was  pleaded  as  a  bar,  that  being  the  s^^me  cause*    TIm 
plaintiffs  obtained  a  judgment,  which  was  affirmed  in  tht 
ffupreme  court.     The  chief  justice,  in  giving  the  ppinioa 
of  the  suftreme  court,  remarks—' 'it  is  perfectly  clear,  that 
in  this  ca»e  the  ftamt  que$tion  was  not  tried  in  Mh  eaiistM.^^ 
If  this  is  to  be  the  criterion,  then  I  may  declare,  that  this 
court  is  not  concluded  by  the  other,  because  it  most  evi- 
dently appears  that  the  same  question  never  was  before 
both  courts.    But  in  the  case  before  the  supreme  court, the 
^ades'of  difference  must  have   been  slight  indeed;  for 
In  th^  first  case  the  plaintiffs  ought  to  have  succeeded,  ua- 
less  by  delay  or    negligence  in  proceeding  against  die 
drawer,  they  made  the  debt  their  own;  and  if  they  did  so, 
then  the  assignment  of  the  note,  with  such  conduct,  amoant* 
ed  to  a  payment.     But  here  nothing  is  more  evident  thiu 
that  the  questions  are  totally  different   The  decision  of  the 
supreme  court  of  the  rmVeJ  iSfa/e*  defeated  the  effect  of  a 
judgment  rendered  by  a  court  of  competent  jurisdiction.  It 
confirmed  the  judgment  of  a  court  of  coordinate  jurisflio- 
tion  with  that  jvhich  tried  the  first  cause.     The  one,  in  ef- 
fect, determined  the  assignment  to  be  a  payment,  the  other, 
fl^at  it  \ras  not;  and  tiiat  di^ring  the  cootinuiMiceof  ibe  fif^ 
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;)(id^ent.  The  supreme  eoart  considered  the  sammesB 
of  the  qiie«Uoii  the  criterion  whether  a  bar  or  not.  Here 
we  deny  the  juiisdiction,  and  here  the  questions  are  tiot 
the  same. 

2.  The  decree  was  obtiuned  bj  fraud,  and  therefore  the 
decree,  and  the  deed  grounded  thereon «  are  void.  Tlie 
chancery^  cancellaria^  so  termed  a  canceliando^  from  can- 
celling the  King's  letters  patent,  when  granted  contrary  to 
law,  which  is  the  highest  point  of  its  jurisdiction.  4  Inaf. 
69.  3  Blk.  Cowi.  47.  The  general  court  possessed  the 
Mme  power  when  the  patents  were  obtained  hy  fraud.  If 
then,  tii  make  patenta  void  is  the  higfiest  exercise  of  autho- 
rity, and  this  court  poaseaaea  that  power ^  it  surely  has  the 
right  of  determining  a  deed  to  be  void,  which  deed  for  its 
validity  rests  on  a  decree  obtained  by  fraud*  Fraud  w'dl 
invalidate  in  a  court  of  law  as  well  as  in  it  court  of  equity. 
Bright  vak  Eynovh,  1  J^nrr.  390.  FermorU  case,  S  Coke^  77* 
6  Marg.  Eaa.  60.  No  case  exists,  or  can  exist,  in  which 
a  court  of  law  has  ordered  a  patent  to  be  cancelleiL  This 
power  tiie  court  of  equity  alone  possesses.  But  the  court 
of  law  can  do,  and  has  done,  what  in  etiect  is  the  same, 
adjudged,  if  it  was  obtaine<l  by  fraud,  notiiing  passes.  In 
Boreing  va.  Singeryy  4  Hnrr^  fy  il/*//ca.404,  the  general 
bourt  determined,  that  if  the  jury  were  of  opinion  that  the 
patent  obtained  by  the  defendant  was  fraudulently  pro- 
cured, that  then  nothing  passed  by  it,  anj  the  junior  grant 
to  the  plaintiff  <^ntitled  him  to  the  land — most  explicitly, 
by  this  decision,  recognising  theriglit  of  adjudging  patents 
void,  and  treeing  the  parties  from  the  necessity  of  resorting 

'  to  the  court  of  chancery.  In  Bull  va.  Sheredine^  \  Hart, 
^Jokna.  410,  the  general  court  also  determined,  if  the 
deed-executed  by  the  sheriff  of  Harford   county,  under  a 

'  fieri fatiaa^  was  made  through  fraud,  that  it  passed  nothing. 
Sorely  then,  if  in  the  most  transcendent  cases  the  court 
has  the  power  to  adjudge  the  instruments  void,  they  are 
not  precluded  in  inferior  instances,  and  more  especially 
where  the  proceedings,  so  to  be  adjudged  void,  arc  not 
matters  of  record.  It  can  scarcely  be  necessary  to  pro- 
ceed to  an  argument,  that  the  decree  in  question  was  ob« 
lained  by  fraud.  A  mere  representation  of  the  facts 
stamps  the  whole  proceedings  with  the  most  conclusive 
marks  of  fraud.  The  chancellor  is  induced  to  believe  Sa* 
•tnuel  Doraey  had  an  estate  in  fee.  The  complainaut  makes 
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1813.       that  Alltigttkmi  the  gvfmRaii  adtni^i  it.    The  cmp}aio«at 
obtains  a  i!e^  for  land,  it  was  hnpossibie  for  him  to  pro- , 
cure  but  bj  a  false  fiuggestion-^The  guardian  receiver  a 
fdm  of  moncij,  whith  coold  not  have  been  recdred  bo^  hy 
an  antnie  admibftion. — Both  the  b»d^  (^  fraad*  suggesfio 
faUii  and  9uppre$sio  veri%  are  used.     In  the  examinatiaa 
of  tte  iiAject  the  court  will  perceive  the  case  h  argu^  as 
if  the  defendant  claimM  under  Jdhn  H'elts^  sfiM  therelbra 
must  stand  and  is  liable  to  the  same  judgiheYit  he  would 
have  received.     But  his  claich  does  not  appear  in*  the  case 
stated.    He,  from  ifny  thmg  in  the  cause,  is  a  mere  straa- 
ger.    tie  cannot  at^ail  h?niself  of  the  decfee,  and  claim  the 
tienefit  of  that,  and  the  deed  by  Estoppel.  He  is  not  a  par* 
ty  or  privj.    Since  the  year  if 66,  lands  must  be  convey- 
ed in  a  certain  pectdiar  manne^*;  unless  that  is  pursued  no- 
thing can  pass     The  Acts  of  assembly  since  enacted,  hare 
in  certain  special  cases  authorised  other  persons  ^an  the 
legal  holders  to  execute  deeds  for  land^  in  which  such  per- 
sons had  no  interest.     But  it  follows,  it%  the  prohibilionis 
general^  and  the  permission  special ^  the  land  to  be  convey- 
ed mast  be  specially  circumstanced  as  the  law  prescribes. 
We  have  seen  that  this  land  was  not  so  circumstanced, 
and  therefore  we  contend  notliiog  passed. 

CHiisE,  Ch.  J.  delivered  the  following  opinion  of  the 
court.  In  considering  tlus  case,  and  the  ofcjectbn  to  the 
recovery  of  the  plaintiflTf  the  court  have,  as  first  in  order  of 
time,  resorted  to  the  will  of  Caleb  Dorsey^  uader  whteh  tke 
plainliflf  derives  his  title  to  the  land  in  question,  to  deter** 
mine  the  quality  of  the  estate  acquired  by  Sstmud  Dotsey^ 
the  father  of  the  le&sor  of  the  plaiotiK  in  the  land,  under 
tite  will,  and  are  of  opinion,  that  an  estate  in  tail  wa»  de- 
vined  to  Samuel  DorHey^  tod  that  the  lessor  of  theplatntSf^ 
as  heir  or  issue  tn  tail,  was  not  eonvpellable  to  falfil  ar 
execute  the  contract  for  the  sale  of  the  land  nytde  hy  his 
father  to  John  Weils. 

The  coart  are  also  of  opinioa,  that  the  court  of  chancefj 
had  no  authority  or  jurisdiction  to  decree  a  sf^eific  execa<' 
tion  of  the  contract  against  the  lessor  of  the  plaintiff,  at 
heir  or  issue  in  tail  of  his  fiither  Samuel  Dorsey.  The 
act  of  assembly  for  the  amendment  tA  the  (aw,  wiiieh  pass* 
ed  in  1775,  (November  sessioa,)  extending  only  to  cases 
in  which  the  heir  was  bound  to  fulfil  the  ceutract  of  his  aa- 
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oedtoW  anil  the  heir  In  tail  claiming  the  lanS  performam  io*  1 81';S». 
nu  and  not  deriving  title  nndei*  his  father,  is  not  bound  to 
convey  the  land  in  fulfilment  of  the  contract  of  his  father. 
It  19  objected  that  the  decree  of  the  ctKitt  of  chancery, 
8etfoi*th  in  this  case,  and  the  conveyance  made  pursuant 
thereto,  will  c6nclu(ie  the  plaintiff,  and  preventhis  reco^e- 

The  bill  in  chancery  filed  by  John  Ff^elU  against  Marga* 
set  Doraey  and  Edward  HUl  Dor$nf^  makes  a  false  sugi;H<' 
lion  in  stating  that  Samuel  Dortey  iras  seized  in  fee  (^  the 
land  in  question;  and  Matgaret  Dorsey^  by  admitting  io  her 
answer  the  said  stAiement*  suppressed  the  truth.  It  is 
not  material  whether  the  suggestion  and  admission  were 
^  made  for  waiit  of  due  consideration  o^  the  will  of  Caleb 
Doraey^  or  for  the  purpose  of  giving  the  chancellor  juris- 
diction  in  a  case«  which  was  not  properly  cognizable  by 
the  court  of  chancery.  The  decree  is  founded  on  the  bill 
and  answer*  The  question,  whether  ^S'amt^e/ jDor^ry  took 
a  fee  simple  or  fee  tail  under  and  in  Virtue  of  the  will  of 
CWe6  borsey^  was  not  decided  by  the  chancellor.  The 
will  of  Caleb  barney  was  not  even  referred  to^  or  brou^t 
into  the  iriew  of  the  chancellor,  by  the  proceedings.  The 
question,  whether  the  lieir  in  tail  was  bound  to  contey  the 
land  in  completion  of  the  contract  of  his  father,  was  never 
considered  or  decided  by  the  chancellor.  The  said  ques* 
iions  never  having  been  directly  decided  by  the  chancel* 
]or«  tlie  sams  not  having  been  the  subjects  of  his  conside- 
ration, nor  could  arise  on  the  said  case,  the  court  are  of 
opinion,  that  the  plajntiflT  is  not  concluded  by  the  decree, 
tM)r  can  the  decree,  and  conveyance  made  pursuant  there- 
to, operate  to  divest  the  right  and  interest  of  the  lessor  of 
ih^  plaintiifln  the  land,  as  heir  in  tail,  udder  the  will  of 
Caleb  Lorsey. 

To  prevent  the  recovery  of  the  plaintiff  in  this  case,  it 
is  also  objected,  that  the  act  for  the  relief  of  Samuel  Dor^ 
uey  is  an  absolute  nMllity. 

The  above  act  of  assembly  makes  void  the  condition  or 
restrictive  clause  annexed  to  the  devise  to  Samuel  Dorsey^ 
contained  In  Uie  will  of  Caleb  borsey^  and  is  founded  on 
the  petition  of  Samuel  Dorsey^  and  the  assent  of  Edward 
boney^  the  next  devisee  over,  who  was  of  the  age  of  four- 
teen years,  and  on.  the  assent  of  all  the  persons  then  inte- 
rested under  the  i((ilt  of  C%i/e6  Dorsey^  except  fftUiem 
VOL.  lit.  41 
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I       J ^3;       Goodwin^  and  iliS/cO&  his  wife,  who  did  not  object  to  ^ 
^^'^*^^>^      pa99age  of  the  said  act 
viTfMgt  j^  .^  ^^^  ^^^^^j  .^  ^j^^  .^^  ^^^^  EJtdard  Dotsttj^  after 

he  attaiiied  the  age  of  twenty  one  year?,  ever  withdrew 
his  consent  td  the  said  act,  or  in  any  manner  objected 
thereto. 

It  is  stated  in  the  act  of  assembly,  that  the  marriage  of 
Samuel  thraey^  witfi  the  persoh  described  in  the  will  of 
Caleb  Dorsty^  was  bo  dtspiiragi^ment  to  Samuel  thrsey. 

At  the  time  the  act  of  assembly  pnssed,  the  power  aftd 
jurisdiction  of  the  genersY  assembly  of  Maryland^  over  all 
subjects  of  legislation  within  the  limits  of  Afaryland^  \iere 
as  great  and  transceridant,  as  the  power  and  jorisdictioa 
of  the  parliament  of  £nghnd^  within  the  stope  of  their  au- 
thority. *  And  Sir  Edward  Coke  informs  tis,  •*the  power 
and  jurisdiction  of  parliament  is  so  transcendatit  and  ab-* 
folute,  that  it  cannot  be  confined,  either  for  cauien  or  per* 
$on$x  within  any  bounds. '^  This  passage  is  cited  and  ap- 
proved by  Sir  ffiHiam  Bhckitone^  who  adds*— "the  par- 
liament hath  sovereign  and  tmcootroflable  authority  in  mak- 
ing, confirming,  enlarging,  restraining,  abrogating,  repeal- 
ing, reviving  and  expounding,  of  laws  concerning  matters 
of  all  possible  denominations,  ecclesiastical  or  temporal^ 
civil,  military,  maritime,  or  criminal.*^  He  also  declares^ 
that  **all  mischiefs  and  grievances,  operations  and  reme* 
dies,  that  transcend  the  ordinary  course  of  the  laws,  are 
within  the  reach  of  this  extraordinary  tribunal.^ 

Tlie  general  assembly  were  satisfied  that  the  facts  and 
circumstances  disclosed  in  the  act  as  the  foundation  of  if, 
were  sufficient  to  warrant  the  interposition  of  their  tfan- 
f  cendant  and  extraordinary  jurisdiction;  and  the  acquies- 
cence of  Edward  Dor  sty  ^  and  all  persons  concerned  or 
interested  under  the  will  of  Caleb  Doneyy  since  the  pas- 
sage of  the  act,  exempt  the  motives  of  the  general  aaaem*' 
bly  from  censure  or  reprehenaioBw 

The  court  arc  of  opinion,  that  the  act  of  aisemMy  is  not 
void,  but  eflbctual  and  operative  to  annul  the  eofidition  or 
restrictive  clause  subjoine<l  to  the  devise  to  Samuel  Dor- 
9ey  in  the  wil^  of  Caleb  Doreey^  and  do  order  that  jo^9- 
ment  be  entered  for  the  plniiitiif  for  possession  and  costs^of 
suit.  ^ 

To  reverse  that  judgment  the  defendant  bronght  tht 
present  writ  of  error. 
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The  cause  was  argued  in  this  court  in  December  1810,       1813, 
before  Polk,  Oucraxax,  I^^icholson,  andEARLi^  J.  by 

jUartin^  W,  Dorsey^  T^  Buchmmy  and  Harper^  for  the 
plaintiff  in  error;  and  bj 

'  .   Hid^fiy^  and  Johnson  (Attorney  General^)  for  th«  Defen- 
dant in  error. 

. .  The  arguments  of  the  Counsel  were  nearly  the  same  as 
those  before  stated.  It  was  coAtendcdi  on  the  part  of  th^ 
plaintiff  in  error,  by 

T.  Suchanan.  1,  That  the  court  of  chat^ccry  had, origi- 
tk^\  and  exclusive  jurisdiction  to  compel  the  specific  execu- 
(ion  of  contracts  agaimt  persbns  of  full  age,  and  thit  by 
j^itive  statutory  provisions  the  st^me  pciwer  was  given  a- 
gainst  infants,  under  certain  modificiittons,  He  referred 
to  the  acts  of  November  iTTSy  ch.  7,  s.  II,  i^nd  October' 
irrs,  ch.  22. 

S.  That  being  a  court  of  competent  jurisdictiod  It8  de^' 
crees  were  conclusive  on  the  subject  matter  of  tbeiU)  on  al^ 
dtlior  jurisdictions,  and  could  not  be  collaterally  revised  oi* 
annulled  by  them.  He  cited  ^vans^t  ^ss.  62,  it(trtiott 
V8.  Hamptbn,  7  T.  R.  265.  PhiHps  vs.  fftu^fn^  9,  ff- 
Slk.  Hej),  402.  ftitchen  vs.  Catnpbeil^  2  H^.  B!k\  fiep.  ^7i 
and  PeakeU  EmiL  46  to  52. 

3.  Tliat  there  was  nothing  in  the  facta  disclosed  which 
could  invalidate  the  decree,  and  consequent  conveyance  of 
the  land.  That  if  there  waa,  it  must  be  on  the  ground  of 
fraud.  That  nothing  short  of  fraud  could  vitiJite  the  pro- 
ceedings. But  that /rati J  could  not  be  inferred  or  pnf' 
Bumed  by  the  court  on  a  case  stated,  or  special  verdict,  it 
niust  be  expressly  found.  JJe  referred  to  Chancellor  of 
Oxford* 8  case^  10  Coke^  56.  Biddkr  vs.  Punter^  Crol 
£liz.  292;  and  Crisp  vs.  Prait^  Cro.  Car.  550, 

Cxma  adv.  volt. 

Nicholson,  J.  at  tills  term  delivered  the  opinion  of  th^ 
tonrt,  o^rmiits'thcjudgmentof  the  county  court,  in  whicb 
Barle,  J.  concurred. 

Buchanan,  J.  dissented:  and  it  was  said  by  the  couriy, 
thti  PqlK|  J.  (sinco  dead,)  had  also  dissanted. 

JUDGMENT  ▲FPIEMSn*    ^, 
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Decs,  1813.  Carexre  Vi.  The  Uviox  Insurance  Compavt  of  Mb, 

cmrtne  Appeal  from  BaUtmoTt  County  Court.     Cciyenant  on 

twwmMC«Mp*7a  policj  of  insurance.  The  defendants,  (now  ap|>enees,) 
in •  iMiwTof*!^  pleaded  non  inf regit  c(mv€HtiQnemf  and  issue  was  joined. 
Mpmr  >  tkeThe  plaintiff;  (the  appellant,)  at  the  triaU.retd  in  evidence 
<7iiviiU  kaviiHca  policy  of  insurance,  executed  to  him  by  the  defendants, 
wi^MiiftiSS  **'*^^'^  ^®*''  common  seal,  on  the  5th  of  ^une  1806,  in  the 
tL^K  *iIi2E3  ^^^^  '"'™*  ^^^  Ballimore  to  Bourdeatix^  upon  all  kip^* 
S2?*^;;£!;;j^J*  of  lawful  goods  and  merchandize,  laden  or  to  be  laden, 
«!utw5i?*iiI!Si^wi  board  the  schooner  Fcfii/a,  at  t^ie  rate  of  4  pr.  ct*  to 
S«ii*7r5«tSIL*'the  amount  of  S^«000,  warranted  to  be  ^mtrican  propern 
m'^w'T?  tJtS  tj,  proof  of  whiph,  in  case  of  need,  to  be  required  in  the 
•fr^l^e?  f£  United  Stales  only.      He  ^\w  gave  in  eyidence,  that  ua  ^ 

ti^i^it^^ittvinf  the  £8th  of  June  1806,  he  shipped  on  board  the  Vemt^wi 
the  port  of  B^Jtimor^  certain  goods  apd  mer|:han(liz^ 
then  belonging  to  him,  viz.  44  hogsheads  of  clayed  sugar, 
41  hogsheads  brow|i  sugar,  23  barrels  of  clayed  sugar,  lOi 
bags  CarracoB  cocoa,  and  308  bags  gf  cott(m,  which  were  ac- 
companied by  H  manifest^  billsof  lading,  and  proof  of  pro- 
perty, in  doe  and  rq;u]^  forip.  That  at  the  time  of 
making  of  th^  policy  and  shippieot,  the  plaintiff  was  a  Mt 
tizen  of  the  V.  S,  resiijing  in  Bqltimo"^^  That  the 
schooner  Venuf  did  regularly  tlear  out  po  her  said  voyage 
from  B(^i^OTe  to  fiourdeauspf  on  th^  2d  of  July  18Q^ 
>  and  sailed  on  the  7tb,  with  the  above  mentioned  goods,  pa- 
pers and  documents,  on  board,  and  i|i  the  regqiar  prosecu- 
tion of  her  said  voyage  she  was,  on  the  24t|i  of  July  1806, 
cajptured  on  t))e  high  seas  by  a  BfUiuh  sloop  of  ^ar,  ami 
carried  into  ffalijax  in  Nopa  Scotip,  where  the  goods  were 
libelliMl  as  prize,  and  cfindepined  a?  such  on  tl)e  9tb  of 
September  1 806,  in  the  vice  admiralty  court  there,  and 
thereby  totally  lost  tp  the  plaintiff;  The  defendants  the!» 
gave  ip  pvidepce,  that  on  the  28th  of  June  1806,  the 
plaintiff  took  and  subscribed  in  BaUitnore^  and  put  on 
board  the  said  schooner,  an  afBdavit  to  prove  his  property 
in  the  said  goods;  and  also  on  the  4th  of  July,  in  the  said 
year,  wrote  the  following  letter,  under  tl»e  signature  of 
J^anielff  in  the  French  language,  addresseil  to  his  corres- 
popdents  in  Bourdeo^Xy  by  the  name  of  fkihalhi^  (which 
^as  not  their  real  name^)  «*The  purpose  of  this  letter  is 
to  acknowledge  the  receipt  of  yours  dated  25th  of  April, 
jrbi^  I  have  npt  ti^ie  to  m^ytti  ^y  ^s  opportppitj,  bu^ 
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«}i^n  do  so  very  speedily.'^  And  alio,  on  the  eame  day*  .  181$. 
wrote  in  the  French  language,  in  sympathetic  ink,  upon  the  ^^^^^^^ 
paper  containing  the  above  letter,  another  letter  addressed  .  g^^^^^ 
to  John  Lvcomtuxi^  a  citizen  of  the  French  gpverninent, 
his  correspondent  in  Bourdeaux^  by  his  real  name,  to 
vrhom  tlve  said  goods  were  consigned.  In  this  letter, 
amongst  other  thin^  it  is'said,  ♦•In  the  hogshead  No.  38, 
under  the  tail  of  the  J,  you  Will  find  in  the  head  the  ao« 
thenticated  copy  of  the  discharge,  upon  security  of  the  . 
shipment  to  the  Isle  of  France^  of  the  Ck.  the  oilginal  was 
sent  you  by  friend  R,  with  whom  you  will  settle  for  the 
101  bags  of  cocoa  on  board  the  Vmui^  the  freight  of 
which,  on  the  back  of  the  bill  of  lading,  is  JiST  5  1,  add 
to  this  5  pr.  ct.  average  damage,  and  it  will  give  the 
MDOunt  of  the  freight  of  that  article.  The  23  barrels  of 
sugar  belong  to  James  Chaytor^  and  the  freight  is 
£IS  1710,  which  you  will  place  to  his  account,  and  the 
remaimler  ot  the  goods  is  mine.  You  will  give  me  credit 
for  the  nett  produce  of  these  23  barrels."  Tl»at  the  plaintiff 
put  both  the  said  letters  or)  board  of  the  schooner,  on  the  da(y 
of  their  date,  to  (ye  transmitted  therein  to  Bourdeaux.  That 
the  said  letters,  together  with  the  affidavit  aforesaid,  were 
found  on  board  the  schooner  at  the  time  of  her  capture.  That 
the  letter  in  sympathetic  ink  was  not  visible  at  firsf,  and 
was  not  discovered  until  after  the  arrival  of  the  schooner  in 
■  JBoHfax^  and  after  her  papers,  including  that  letter,  wei*e 
deposited  in  the  ofljce  of  the  court  of  vice  admiralty,  where 
the  letter  was  discovered  and  rendered  legible  by  the  • 
proctor  of  t^e  captors,  by  the  applieation  of  a  chymieal 
mtxtqre  to  the  paper;  and  that  the  goods,  mentioned  in  the 
iaid  letter  asihe  property  of  R,  and  of  Jftnies  Chaytot^ 
were  part  of  the  goods  so  shipped  by  tlie  plainfiflf,  and 
mentioned  in  the  said  aSdavit  as  his  own.  That  the  paper 
mentioned  anddescribed  in  the  letter  written  in  sympathetic 
ink,  as  being  concealed  in  one  pf  the  hogsheads  of  su<^r, 
was,  after  the  discovery  of  the  said  letter,  actually  found 
*  §0  concealed  ip  the  said  hogshead,  by  the  officers  of  the 
,  court  of  vice  admiralty*  and  was  exhibited  and  filed  in  the 
said  court,  and  purports  to  be  adisc)iargegiven  at  the  prin- 
cipal office  of  BourdeauXy  upon  security,  of  goods  dispatch- 
ed for  the  ports  of  the  republic,  and  is  signed  by  the  Re- 
ceiver and  the  Director  of  Customs  at  Bourdeuux.  the  QM 
.  f  nipti^er,  yiuff  iS|  niso  bjf  ^e  pirecto^  of  CustvCnns  4t  tbo 
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1813.        We  of  France,  the  1 1th  Thcrmidor,  year  13,  and  bj  the 
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^9n\uu\iULvy  uf  the  commercial  relationH  of  f^nmce  with 
^IT*  .     fiaUknore  an  tha  SOth  of  May  180&    It  atated  dat  ^Mlnr 


officera  aet  over  the  police  of  exteroal  caittiDeree  wiil  allov 
ta  pass  fur  Mr.  •/?  Ducomeau^  merchant)  residing  at  Bout'* 
4hintx,  the  gooiU  herrafter  mentioned  bunnd  to  iha  lila  oT 
JfVmice^  or  other  Fnnch  porta,  and  not  elae where,  iinleaa 
coanpelled  by  force,  of  which  there  aliall  be  the  evidence  of 
authentic  ipstrumenta,  upon  the  ship  Che»4tpeake  of  Bailie 
Uiore,  Capt.  Zee,  where  the^  were  ahipj)ed,  as  appeara  bj 
pennits  of  books  in  this  office,  reported  and  clothod  witb 
the  formalitiea  of  shipment,  viz.  &5^  tons  three  hagsheada 
red  wine;  16^870  gallona  red  wine  in  6^0  buses,"  &C' 
*^Tht  above  mentioned  vessel  is  IVtiuh,  nentraln^  »t 
Bour^httux  the  9th  Fructidor,  Instant,  which  go^s  bav^ 
paid  nodaties,  considering  their  destination,  A>r  which  Mr. 
J.  Z^tieameau  has  bound  himself  with  Mr.  Consftmfbii  tn 
make  them  be  carried  to  the  Isle  of  fVanct^  or  other  I^remh 
ports,  in  the  apace  of  18  months,  and  to  hiing  back,  on  tha 
oytside  of  the  pre^nt  certificate,  one  fr«^  the  officers  of- 
customs  or  constituted  authorities  of  the  place,  &c.    The. 
defefidanta  also  read  in  evidence  a  copy  of  the  record  of^ 
the  proceedings  in  the  vice  admiralty  court  at  jlMtflinc^  can<n' 
demnfng  the  whole  ol  the  gootis  on  board  of  the  Fmtia  a^ 
the  time  of  capture,  <»tceptmg  the  private  advcntore  of  tho- 
inaster,   as  lawful   prize,  kc*    The  plaintiff  then  gave  m 
o¥idence,  that  the  papers,  so  founi  concealed  in  a  cask  ^ 
tugar^  did  not  In  any  nrHinncr  relate  to  theacbooner  VpiuM^ 
or  her  raigo,  or  to  any  part  thereof,  bat  to  a  former  sbip-^ 
mcnt  of  goods  made  by  th^  said  Dttcomtau^  to  whom  the 
letter  in  ^sympathetic  ink  was  addreased,  to  the  Isle  of' 
jFronce,  |ind  that  the  101  bags  of  cocoa,  mentioned  in  that 
said  letter,  was  originally  tbf  property  of  C^e  a^d  Bichmtdt' 
mercliants  of  Nevi  Yark^  who  are  the  persons  iqeaat  and-' 
intended  ip  the  said  letter  by  the  name  of  R,  and  had  been 
beftrre  the  1st  of  June   18u6,  received  |br  them  by  th» 
plaintiff,  and  were  ^y  them  directed  to  be  sold  for  their- ' 
account,  by  their  letter  to  him  of  the  7ih  of  June  1806«  T 
which  letter  he  read  in  evidence.     This  last  Utter  wftS  rfe- 
ceived  by  the  plaintiff  on  the  9th  of  the  same  month,  and  ' 
pot  being  able  to  sell  the  cocoa  on  advantageous  terms,  hie 
resolved  to  take  tlie  same  on  purchase  an  his  own  aceautit 
pi  a  certain  pric^  and  ta  sbi|>  the  a^ffift  itf  hie  av^  pr<^  - 
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^iy  in  Hre  f^U9.  That  m  the  29i1i  df  Jdnd  1806,  Idt-^.^ 
he  i^iformed  Coze  Hnd  Richaud  of  this  deteminatioin;  ^^"^^^ 
&sd  of  the  shipfneftty  bj  letter  of  that  date,  which  h^  itt«MwSc»i«rt 
gave  in  evidcQce,  and  wl)ich  letter  was  received  by  them 
iui  the  3d  of  Juij,  who  dissented  immediately  frorti  the 
said  purehaAiSv  and  expressed  such  their  dissent  by  teV- 
tier  of  that  dtlte«  and  which  he  also  gave  in  leVldience*  That 
the  said  lettdr  was  received  by  the  plaintifif  on  the  4th  of 
July^  before  the  writing  of  the  letter  in  sympathetic  ink; 
and  that  in  consequence  of  thd  receipt  of  th»  letter  frooi 
Caze  and  Richaud^  and  of  their  dissent  therein  expressed, 
the  plaintiif  t-elinqiiished  his  claim  to  the  lOt  bags  of  co- 
co^ under  the  said  purciiasc,  and  did,  in  and  by  the  letter 
in  sytnp&thetic'  ink«  direct  the  cocoa  to  b^  considered  by 
his  correspondent  aforesaid  as  the  property  of  R^  meaning;^ 
Cbze  and  Rkkaud.  That  Caxe  and  Richaud  were  natives 
of  France^  but  before  the  yeair  1806  were  duly  naturalizc<l 
tk»  citizetis  of  the  U.  S,  and  did  th^n  renide  in  New- Fork. 
That  the  23  barrels  of  sugar,  mentioned  in  the  letter  ia 
sympathetic  ink,  were,  before  the  5th  of  June  1806,  th^ 
{property  o^Jmnes  Chaytor^  and  Were  t)efpre  that  day  sold 
by  him  to  the  plain ti ft*,  who  shipped  them  asaforeaald,  they 
-fhem  hieing  his  property;  atid  on  the  2d  of  July,  and  before 
the  writing  of  the  said  Jetter^  Chaytor^  who  is  a  native  ci* 
liften  of  the  U.  S.  then  residing  therein,  requested  tb« 
ptaiotiiTto  rescindthe  said  sale,  and  permit  the  2S  barrels  of 
sugar  to  go  to  Bourdeaxxn  the  T^enun  as  the  property  of  him« 
Cltaytor^  and  so  to  mention  It  to  the  plaintiff's  correspon* 
dent)  to  which  the  plaintiff  consented,  through  a  wish  to 
oMtgr*  CAav/or,  and  in  consequence  thereof,  in  the  letter  in 
sympathetie  ink,  informed  his  correspondent,  that  the  £3 
barrels  of  sugar  belonged  to  James  Chai/lor.  Tl\e  plaintifT 
f^rtlier  gave  in  evidence,  tha,t  a  claim  was  put  in  for  the 
said  goods  in-the  vice  mlmiralty  court  in  his  behalf,  «ind 
duly  prosecuted,  and  that  afto.r  the  cond(*mnalion,  an  ap*, 
peal  on  his  part  was  duly  made,  of  which  appeal,  ^till  de- 
pending, tl>e  defendants  had  due  notice.  The  defendants 
then  prayed  the  court  to  direct  the  jury,  that  if  they  he* 
lieved  the  foregoing  evidence,  the  plaintiff  was  not  entitled 
to  recover.  This  direction  the  Court,  ^Nicbolsott^  CIh  J.J . 
gave  to  ^hejury. .  The  .plaintiff  excepted;  and  the  verdict 
and.  judgment  being  against  him,  he  appealed  to  this  court. 
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181 3i  l*lie  cause  wis  srgued  before  Chase^  Ch.  J*  and  Bces-f 

^^P'^*^      AKAN,  and  JoaifsoN,  J. 

Carrrre 

c^fV  tt".  Odrsty  nhd  ttarper^  for  the  Appellant,  contended, 
1.  That  the  warrantj  was  not  falsifiea  by  the  concealed 
papers.  They  cited  Kith  V9.  Parker^  7  T.  R.  705.  1 
Xarsh.  409,  475,  476.  2  to$ltew.  Dit,  tit.  SiUiian  Loaii^ 
f  16.  Phrk^  i29;  and  Livingtton  V9.  Tlie  Maryland  Ai- 
BUnaict  Compmif^  6  Crendu  474. 

2.  That  if  the  ri^k  was  increased  hf  those  pipers,  yet 
that  was  a  fact  for  the  jury  to  decide;  and  to  "Vitiate  theJ 
policy,  it  must  be  sho^fi  that  there  were  circumstances 
which  increased  the  tygk.  Livtngsion  vi.  f%e  HiarylartJ 
Insurance  Company^  6  CrdneK  274. 

S.  That  the  insured  need  not  abandon  where  there  was 
itot  a  total  loss,  but  may  recover  fot  a  partial  loss.  Thej 
cited  Gardiner  v$.  CroandilJIt^  i  Burr  906.  Ooss  vs. 
tVitht^B^^  Ibid  697.  Watson  vs.  The  Insurance  Company 
af  North  JlmtrieOi  I  Binney^  47^  53^  and  Harsh.  511^  512, 
599. 

MaHmj  Pinkney  (Attorticy  GUierat,  V.  S.)  and  Pw^ 
rtoRce,  for  the  Appellees,  contended,  that  the  least  sana- 
tion so  as  to  create  a  risk,  would  defeat  the  insurance,  and 
annul  the  contract.  That  the  property  must  not  only  be 
American^  but  must  hare  all  papers  to  prove  it  such,  and 
free  from  those  that  might  be  calculated  to  call  itin  ques- 
tion.  They  cited  JKirtA.406,  407^  408,  409^  4119  398« 
385,  203,  £81,  473.  /'iiri,  242  to  252,  264,  265«  272»- 
273,  387^  388,  408.  Atiddlewood  vs.  Blokes^  7  T.  IL  16S. 
1  Rob.  111.  Blagge vs.  T7ie  New  lork  Inmmanu  C^mpa 
fijr,  I  Coiners  Rep.  549.  Vandenheuvel  ifSi.  The  C/nUti 
Insurance  Company^  2  Caine'^s  Cwies^  217,  222.  Cfousil'^ 
lot  vs.  Ball,  4  Dali  Rep.  295.  Th^  ChMfipsake  Insurance 
Company  vs.  Stark^  6  Cranch,  268, 270,  273.  7%e  Mary- 
land Insurance  Company  vs.  Le  Roy,  7  Crandu  26.  CM« 
ty's  £.  iV:  314,  S15.  Lcem  Captures,  ISO.  FaUeU,^^ 
Goixvs.  Low,  1  Johns.  Ca.  346.  PoUard  vs.  Ball,  8  T. 
£.  444.  Livingston  vs.  The  Maryland  hisuranee  Campa* 
ny,  6  traneh.  279.  1  Roif.  104,  106|  139;  and  2  Rob.  13# 
294,295,135,  134,89,  91. 

Chase,  Ch.  J.  delivered  the  opinion  of  the  court  TTie 
most  important  question  in  tliis  case  is,  whether  the  war* 
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ftntj  has  been  rulfilled?  In  mj  opinion  the  concealed  pA* 
per9,  the  artifice  practis^ed  to  prevent  detection  of  them, 
the  fictitious  names  used^  and  the  mystery  in  which  the 
^hole  are  envelopetl,  contradict  and  discredit  the  legal  do« 
ciroeqts,  (Uie  bill  of  lading,  manifest  and  affidavit^  of  the 
appellant  John  Carrere^)  which  cover  the  whole  property 
insured  as  his  property*  The&e  circumstances  are  incon- 
sistent with  good  faith,  that  purity  of  intention  and  fair  ^ 
dealing,  which  should  be  the  concomitants  of  every  policy  of 
insurance,  and  contaminate  the  whole  transaction  by  indi-» 
eating  a  fraudulent  design  of  covering  property  not  the  - 
property  of  the  appellant,  and  justly  exciting  suspicion 
that  the  property  belonged  to  the  enemy  of  the  belligerent 
making  the  capture.  The  documents  being  falsified  ia 
part  were  deprived  of  all  credit,  and.  the  warranty  was  not 
complied  with. 

Although  the  concealed  papers  were  not*  known  at  the 
time  of  the  capture,  yet  being  on  boani  of  the  vessel,  and 
discovered  at  the  time  of  the  trial  in  the  court  of  admiraU 
ty,  they  were  a  justifiable  cause  of  capture  and  detention, 
and  from  their  suspicious  aspect,  precluding  further  proof 
and  explanation,  violated  the  warranty. 

JUDGMENT  AFFIRMED. 


Buchanan's  Lessee  vs.  Steuart.  Decbmbbb. 

Appeal  from  Baltimore  County  Court  This  was  *OflieTr  SJrtiS'biS 
liction  of  ejectment  for  ali  that  part  of  a  lot  of  ground  situ-  5J**id^*^'?"ii 
ate  in  the  city  of  Baltimore^  being  part  of  a  lot  of  ground  5lnJJjin7StSti 
distinguisheii  on  the  plot  thereof  by  the  number  S5,  begin- ™]i^"5lkii 
Dbg  for  the  said  part  at  the  end  of  U5  feet  fi-om  theS  W  L'SS-m*^?!!!; 
comer  ot  Conawago  and  Charhs-nltntBy  where  they  inter-  Sj^^^i^Vwi 
•ect  each  other,  and  running  thence,  binding  on  Charles-  ^^u'^nL  ^Z 
9irM9.7  feet  to  il/M«Aier^fr*»  line,  thence  westerly  150u/*'SJnlS*'^ 
feet  6  inches,  more  or  less,  *:»' Liberty,  or  10  feet  lane,  uvea!!d'to  boia 
thence  N  Easterly,  binding  on  said  Liberty  or  10  feetry  ^i**th«S25 
lane  S6  feet,  and  thence  with  a  straieht  line  to  the  be-  Ut'-^Hetd,    thit 

the  wbotf  of  tlM 

mnins:.    The  defendant,   (now  appellee,)  took  defence  lo^  p««»«d  by  um 

^  "^  ^  IF'/  general  dtsMriiiti* 

on  warrant,  and  plots  were  made.  on  of  an  th«t  loc 

■  No    3f,  althonRh 

1.  At  tiie  trial  the  plaintiff  offered  m  evidence  a  arant  »'^"»""*  L««'«*- 
to  Thonuu  Todd  for  Todd'^a  Bange^    dated  the  8th  of  JjJl^^^"^^ 

Unee 
Forol   tunAntct  h  inAdiuinible  to  piMr*  that  h  Ivtet  the  intemloii  of  a  gimotor.  In  m  dcrd  of  barnbt 
*1^  P'^T*  ^  confoy  a  tot  of  gtoand  hj  t&«  cotuitt  juut.flntaaqrt  oied  thccdiit  a^  noi  id  omtey  Ulb 
vtiolo  lou 
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l^t5,       Atfgust  ff20.    And  proved  tbat  the  !6t  of  ffronHA  de^ 
^^•^^'■^     si^nated  on  the  plot  exhibited,  artd  which  was  mad^  evi- 
'  JlT      ^^*<i  *»/  **^^  consent  of  the  parties,  beg'mning  at  A  and 
running  to  Mi  to  C,  to  D,  and  thence  to  A,  4ras  and  ip 
pArt  of  Toddfit  kixiige^  and  \%  a  ti-ue  location  of  <he  lot 
of  ground  distinguished  oh  the  plot  of  the  citj  of  Bat" 
timOTt  hf  the  lot  Sro.  ^5|  and    that  a   certain  Richard 
Cfoxalii  being  seized  of  the  said  lot  of  ground,  bjr  his 
last   will  dated  the  fOth  of  •Apfil  1785,    demised  to  his. 
wife  Eleanor  Croxally  and  her  heirs,  all  that  part  of  the 
said  lot  of  ground,  which  is  described  as  Idltows  on  the 
ptot'^Beginning  at  F,  running  to  B,  to  C,  to  12,  thence 
to  F.  n»c  other  clause  in  tli^  will,  necessary  to  be  meif- 
tioned,  was—**!  Itlso  give  taj  nephew  Ricfuxrd  Croxall, 
hn  heirs  and  assigns,  for  eter,  mj  tracts  of  land  called," 
&C.  **al80  part  oi    the  lot  or  lots  of  land,  with  the  im- 
provements thereon  erected,  lying  and   being  in   Balti- 
rtwre^town^    within    the   following  limhs,  viz*  Beginning 
at  the  first  beginning  of  the  lot  numl>er  2S,  at  the  in- 
tersection  of  Cliarhs  antl  Market- street h^    and    running 
thence^  bounding  on  Charles'Street^  then  W  until  it  in- 
tersect the  ground  leased  by  me  to  the  said  Andrew  Bu^ 
chantm^  then  btninding  on  the  said  groAnd,  and  running 
S  until  it  intersects  Market-street ^  then  bounding  on  Mar- 
ket-Street E  to   the  beginning,  save  and  except    lhei*eoat 
the  part  of  the  said  lot  conveyed  by  me  to  tlie  said  An- 
drew  Buchanan^  on  which  his  warehouse  is  -  erected   on 
Charles -street;  and  also  save  and  except  part  of  the  said 
lot  already  conveyed  by  me  to  my  nephew  Janie^  Crox- 
aU^  and  also  save  and  except  my  brick   warehotfse,  «^i(h 
the  ground  it  stands  on,   which  is  lately  sold,      I  als» 
do  appropriate,  and   it  is  my  will  and  desire,  that  the 
ground  under  the  following  limits  shaJI  be   open    fof  an 
inlet  to  my  improved  ground,  so  long    as  the  owner  or 
possessor  of  the  said  improved  ground  may  think  it  con- 
venient or  proper,  viz.     Be^nmg  at  the  N  end  of  .>?/?• 
drew  Buchunmi^s  warehouse,  aftd  running  N  Qn  diaries- 
street  13  feet  W   parallel   with    Market- street^    to  Jn- 
drew  BuchanarCs  ground,  then  S  13  feet  parallel  willi 
Charles- street  J  then  E  parallel  with  Market- street^  to  the. 
beginning.      Item.   I  give  and  bequeath  to  my  nephew 
Richard  Croxall^  his  heirs  and  assigns,  for  ever,  the  partot^ 
mj  unimproved  ground  in  BuUtmore  town^  under  the  ful« 
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lowing  limits,  viz.  Beginning  at  the  distance  of  45  (S^t  1813. 
from  the  N  end  pf  ^ndrfw  Buchanan- s  warehouse,  and  ^— v^' 
running  thfince  and  boaniling  on  Charks-atttei  69  feet,  then 
W  parallel  with  Markfii-^MeU  to  intersect  tlie  western 
limits  af  my  said  ground,  then  bounding  on  the  said  limits 
and  Andreto  JiitchanoiVs  ground,  until  it  intersects  th^ 
W  line  of  the  ground  convf:jed  by  me  to  Ruchd  CroaoUf 
and  Iter  son  Jtichard^  and  thence  E  parallel  with  MarkH* 
street  to  the  beginning.  Jtem.  I  giv^  iMid  bequeatli  to  mf 
niece  3fary  Hou^ard^  her  heirs  and  assigns,  for  ever,  part 
of  my  improved  groupd  in  Baltinwre  ipwn^  under  the  fot* 
lowing  limits,  viz.  Beginning  at  th^  distance  of  142  feet 
from  the  }i  end  of  Andrew  Bnchanan^s  warehous^f  and 
running  tlience  N  on  C/utrleJi  street  S3  feet,  t'^en  W  pa* 
ralJet  with  Market-street  to  intersect  the  western  limits  of 
my  said  ground,  then  with  the  said  (iKnits  until  it  inter* 
sects  Ihe  W  line  of  my  bequest  by  this  my  wUl  to  mjT 
nephew  Bich$Lrd  Croxaliy  and  then  E  parallel  with  Mqricet* 
street  to  the  beginning.  Item.  I  give  and  beqqeath  tQ  (n^ 
dear  and  loving  wife,  her  heirs  and  assigns,  for  ever,  fdl 
the  remaining  part  of  my  unimproved  gronnd  in  fiukif 
more  town^  under  following  limits,  viz.  Begiiyiipg  at  tha 
distance  of  one  hundred  and  sev4?nty-five  feet  from  the  N 
end  of  Andrew  Buchmiari's  warehouse,  and  running 
thence  N  op  Charles-street  io  the  utmost  limits  of  the  said 
ground,  then  on  Conawaugoe-street  with  the  extent  therco.n| 
then  with  the  lane  until  it  intersects  the  W  line  of  my  be-* 
ijuost  to  my  niece  Mary  Ilowa^d^  and  then  E  parallel 
with  Aiarket'Street  to  tlie  beginning."  ♦'And  in  casemjf 
said  nephew  Richard  Croy^all^  should  not  be  Hvlng  at  the 
time  of  n^y  decease,  but  not  otherwise,  then  It  is  my  will, 
and  I  do  hereby  give  and  devise  to  ray  nephew  Jmnes 
Croxallj  all  the  real  estate,"  &c.  **I  have  by  my  said  will 
given  and  devised  to  my  said  nephew  Richard  Croxailf^* 
&c.  Richard  Croxall^  the  testator,  afterwards  died  seized 
of  the  said  lot  of  groui^d,  and  Eleanor  CroxaU^  after  the 
death  of  Richard^  and  on  the  6th  of  February  JB04,  by 
deed  duly  executed,  acknowledged  and  recorded,  convey- 
ed to  the  lessor  of  the  plaintifi',  Csorge  Jiucbanan^  and  his 
heirs,  all  that  pai^t  of  the  said  lot  of  groiuul  so  as  aforesaid 
devised,  which  is  described  on  the  plot  as  followsi  and 
for  which  the  present  ejectment  is  brought — Beginning 
a(  Al|  ^-unning  to  N^  to  C,  to  O^  thexice  to  >!•    The  aaidl 
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1813.       fMtrt  is  demrribetl  in  the  said  deed  as  fellows,  tn  wUt  ^'AIl 
th&t  part  of  a  lot  of  i^r  lund,  situate  and  being  in  the  city  •€ 
Baltimerey  being  part  of  the  original  lot  %ii{  BaUknore-t&tmu 
distinguished  on  the  plot  thereof  by  the  number  25,  be- 
ginning for  the  said  part  hereby  given,"  &c.  *»at  the  end 
of  115  feet  from  the  8  W   corner  of   Conateago    and 
CfiaHes -streelB^  where  they  intersect  each  other,  and  rtinr 
Biog  thence  parallel  and  binding  on  Charles -street  27  feet, 
to  Muskberger^M  line,  thence  westerly  150  feet  6  inches 
more  or  less,  to  Liberty  or  10  feet  lane,  tlience  N  easterly 
binding  on  said  Liberfif  or  10  feet  lane,  S6  feet,  and  thence 
with  a  straight  line  to  the  beginning."    The  plaintiff  fur- 
ther proved,  that  CJharles-street  and  Conawago-Hteel  in 
the  city  of  Bnltimore^  are  truly  located  on  tlie  plot.     The 
defendant  claimed  title  to  all  tliat  part  of  lot  No.    aS, 
which  is  designated  on  the  plot  as  follows:  Beginning  at 
N,  running  to  B,  to  C,  and  thence  to  N.     And  to  shew  a 
title  in  Thmnas  Gitiings  and  Eleanor   Croxall^    under 
whom  he  claimed,  and  that  Bitliard  Croxall  did  not  die 
seized  of  the  property  described  in  the  ejectment,  read  m 
evidence  a  deed  from  Ridiard  Croxall  to  Tliornas  Gittings^ 
dated  the  22d  of  March  1784,  for  ''all  that  lot  or  parcel  of 
ground   situate  and  lying  in  Baltimore'town^    which  is 
known  and  distinguished  on  the  plot  of  paid  town  by  the 
No.  25,  and   beginning  for  the  same  at  the  N  end  of 
Charles -street^  on  the  W  side  thereof,  where  it  intersects 
ConttU)a go -street^   and   running  thence   S,    bounding  on 
Charles-aireet^   60  feei^  thence  W  to  Liberfy-hne,  then 
with  the  lane  to  Conau^ago-streef,  then  with  Conafcago- 
titreet  to  the  place  of  beginning.     To  have  and  to  hold  the 
said  lot  or  parcel  of  ground  above  described,  and  premises, 
unto  the  said  Thomas  Gitiin^s^  his  heirs  and  assigns,  for- 
ever, &c.'^  And  a  deed  from  Tlhomas  Gitiings,  and  the  be- 
fore mentioned  Eleanor  Croxall,  to  him  the  defendant,  da- 
ted the  8th  of  May  1801^  for  "all  that  lot,"  &c.  (describ- 
ing it  as  mentioned  in  the  above  deed  from  Richard  Crox* 
ali  to  Tliomas  Gittings)  **to  have  and  io  hold  the  same 
l^nd  every  part  thereof,  unto  the  said  Richardson   Sievart, 
his  heirs  and  assigns,"  &:c.     The  defendant  further  gave 
in  eviflence,  that  the  il^ed  from  Richard  Croxall  to  TTio- 
puis  GittingSf  not  being  recorded  within  the  time  prescribe4 
by  law,  an  application  was  made  by  Thomas  Gittings  t& 
t^e  court  of  chapcery  for  the  purpose  of  having  the  ssici' 
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deed  recorded  according  to  the  act  of  assembly  inlBuch  case  t8f3J 
made  and  provided,  and  that  after  due  proceedings  v^'ere 
liad  thereon,  the  chancellor,  by  his  decree  dated  the  15th 
4)fMay  1802,  ordered  said  deed  to  be  recorded,  whiok 
-was  done.  The  plain  tiff  then  proved,  that  the  ground  int 
eluded  in  the  metes  and  bounds,  courses  and  distances, 
mentioned  in  the  said  two  last  n^entioned  deeds,  begins  oh 
the  plot  at  H,  and  runs  to  I,  to  J,  to  K,  and  then  to  H. 
He  further  proved,  that  that  part  of  lot  No.  25,  which  ifl 
devised  bj  the  will  of  Richard  Croxall  to  Mary  Howard^ 
}%  truly  located  on  the  plot  as  follows:  Beginning  at 
1,  running  to  N,  thence  to  C,  thence  to  ^,  thence  to  U 
And  that  Mary  Howard  died  before  CroxaiU  the  testator. 
And  that  that  part  of  lot  No.  25,  which  was  deviseil  by 
Sichard  Croxall  to  James  Croxall  by  said  will,  beginning 
-on  the  plot  at  A,  run^  to  1,  to  2,  to  D,  to  A,  and  that 
James  Croxall  was,  at  the  death  of  Richard  CroxaUy 
his  sole  heir  at  law.  He  also  proved  by  James  Croxall 
that  Thomas  Gillings  never  made  any  claim  on  him,  or 
set  up  any  titlie  or  claim,  to  his  knowledge,  to  that  part  of 
let  No.  25  which  he,  James  Croxall^  took  under  the  will 
o( Richard  Croxall,  or  to  that  part  of  lot  No.  25  which  he, 
James  CroxaUj  inherited  as  heir  at  law  to  the  sdid  /?/cA« 
ord  Croxall,  The  defendant  tjien  prayed  the  court  to  di* 
rect  the  jury,  that  upon  the  foregoing  facts,  and  under  th6 
construction  of  thjB  aforesaid  deeds,  the  plaintiff  was  not  en- 
titled to  recover.  This  opinion  the  court*  \^NichoUon,^\u 
J.]  gave  to  the  jury.  The  plaintiff  excepted. 

2.  The  plaintiffthen  prayed  the  court  to  direct  the  jury, 
that  if  they  should  be  of  opinion  from  the  evidence,  that  it 
was  the  intention  of  Richard  Croxall  to  convey  to  Thomas 
Gitlings  only  that  part  of  lot  No,  §j?  which  is  contained 
in  the  roetes  and  bounds,  courses  and  distances,  expressed 
in  The  deed  from  Richard  Croxall  to  T/wmas  Giftirtgs,  and 
that  it  was  the  intention  of  Thomas  Gittings  and  f^leanor 
Croxall,  only  tt  coiiyey  to  the  defendant  that  part  of  lot 
No.  35  which  is  contained  in  the  metes  B^d  bound?, 
courses  and  distances,  expressed  in  the  deed  from  Eleanor 
Croxafl  and  Tliomfis  pUlin^s  to  the  defendant,  then  the« 
plaintiff  was  entitled  to  recover.     The  court  refused  ta 

Sive  this  direction.     The  plaintiff  excepted;  and  the  ver- 
ict  and  judgment  being  against  him  he  appealed  to  this 
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The  cause  was  ai^ed  before  Cha^i:,  Ch.  J. 
« C|£ANAN,  Earle  and  Johnsov,  J. 


nd  Bo* 


ff^,  Doraey^  Harper  and  Brice^  for  the  Appi'Ilant,  stated 
that  the  question  wfts,  whether  or  not  the  whole  of  lot  Nc^ 
25  was  conveyed  by  thp  deed  from  Richard  Croxall  to 
^fhomas  GitlingSj  or  only  the  part  agreeably  to  the  parti- 
cular description  in  that  deed?  They  contended,  that 
there  being  two  descriptions  in  the  deed,  one  generaU  tmi. 
the  other  special,  the  special  desct-iption  was  to  govern. 
They  referred  to  Shep.  f.  89,  95,99,  100.  Co.  LitU  42, 
Hawkins  vs,  Hanson^  1  Harr,  5*  AJ'JJen.  523.  f/efms'^a 
J^essee  rs\  llowurtl^  2  Harr,  ^  M^Hen,  87;  and  Carroll  et 
uL  Leasee  vs.  Norwood^  1  Harr.  ^JoJtn^^  173. 

Martin^  and  Pmlmey  (Attorney  General  K  8)  fer  tli^ 
Appellee,  cifcd  Shep.  T.  88,  95,  98,  99,  246.  Bac  Jfb. 
lit.  Grants  (H)  662.  Ledg(?s  Lessee  vs.  Lce^  6  Cr^nchi 
237.  The  act  of  17 1 5,  <A  47»  «.  |0.  Carrotf  c<  al.  LtSMtt 
vn.  Nonoood.  (5  Harr.  ^  Johnf.  163,  164.J  <^Utings  Jrt. 
Lessee  vs.  Hqii,  2  Harr.  ^'  JohtiS.  1 1 7.  Hgwnrd  vs,  Motitt^ 
et  al.  Lesf^e^  fbid  249,  263.  Borsey^s  Lessee  vs.  Htm^ 
vtond^  1  Harr,  ^  Johns.  193;  and  Co.  Lilt.  1^3. 

Chasi:,  Ch,  J.  delivered  thp  opinion  of  the  court.  The 
question  in  tins  case  arises  on  the  legal  elfect  and  opera« 
tiou  of  the  deed  from  Eleanor  Crox{iUmil  T/imnas  GiUitigs^ 
to  JRicIiardsoH  Steuart^  the  defendant  below,  as  to  ihi^ 
quantity  of  the  land  conveyed  by  it  to  Sieuari.  In  de- 
ciding; this  question,  the  court  must  be  governed  by  those 
rules  and  princi|>les  of  the  ia\v,  which  have  been  esta* 
blit^hed  by  i\\€  cour^  of  justice,  and  resorted  ip  by  tliemii^ 
expounding  deeds. 

It  is  true,  and  has  beep  conceded,  that  there  are  no 
technical  or  precise  form  of  words  appropriated  by  law,  as 
eSkclusively  or  particularly  necessary  in  the  descriptiuo  or 
Resignation  of  the  tlui:\g  to  be  granted. 

|t  is  equally  well  established,  that  the  intention  of  th^ 
parties  should  prevail  in  expunding  deects,  H  pot  repugT 
nant  to  some  principle  or  maxim  of  the  \^yf^  which  is  U» 
be  collected  from  the  whole  of  the  deed. 

It  is  a  position  i^ot  to  be  controverted,  that  a  deed  is  to 
^e  construed  most  beneficially  for  the  grantee,  whepefv 
tliere  is  fi  necessity  for  resofting  to  tbat  n^ixiin. 
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^he  apparent  inteotion  on  the  face  of  th^  deed  is,  that  18(d. 
all  of  the  lot  No.  S5,  shoukt  pasa  to  the  grantee.  Ami 
the  general  words,  all  th6  lot  No.  £5,  and  which  is  knowii 
and  distinguished  on  the  plot- of  the  town  by  No.  25,  ar6 
thUy  competent  to  transfer  the  whole;  there  is  nothing  in 
the  additional  descriptioh  by  coUrse  arid  distance,  fronx 
which  it  can  be  intended  or  inferred,  that  the  general  de- 
scription vias  to  be  limited  or  modified,  but  it  is  to  be  pre- 
aumed  that  it  corresponded  with  the  general  descriptionf 
and  was  inserted  to  deftite  the  location  of  the  lot  No.  ?5, 
atid  show  its  true  position;  and  there  is  not  any  thing  ap- 
pearing in  the  defid  indicative  of  an  intention  to  convey 
.  less  than  the  whole  lot. 

On  the  location  of  the  lot  No.  25,  according  to  its  true 
limitsi  it  appears  that  do  feet  south  with  dharles-sireet  will 
tiot  extend  to  the  end  of  the  line  of  that  course,  so  as  to 
gratify  the  subsequent  runnings,  and  include  the  whole  of 
the  lot  No.  25,  in  conformity  to  the  general  description « 

What  then  is  the  true  construction  of  the  deed,  having 
respect  for  the  principles  laid  down?  If  the  specific  or 
adflitienai  description  is  adhered  to,  th6  general  description 
Inust  be  rejected,  and  the  intention  of  the  parties,  apparent 
on  the  deed,  disregarded,  and  a  construction  will  prevail 
in  subversion  of  the  principle,  which  declares  that  the 
deed  shall  be  construed  most  beneficially  for  the  grantee. 

By  elongating  the  south  course  io  the  end  of  that  Hue, 
the  general  description  is  complied  with,  the  subsequent 
runnings  gratilied,  the  whole  of  the  lot  included,  and  the 
apparent  intention  ot  the  parties  fulfilled;  or  if  the  gene- 
ral description  is  adhered  to,  and  the  particular  reject cil, 
the  intention  of  the  parties  appearing  on  the  deed  will  be 
effectuated,  and  a  construction  givdii  most  beneficial  for 
the  grantee. 

The  collateral  ciixilmstances^  that  the  grantors  did  not 
hold  all  the  lot  No.  25,  cannot  affect  the  construction. 
The  deed  will  pass  tT»e  whole,  if  they  had  the  whole,  or 
whatever  part  they  possessed  less  than  the  whole,  and  it 
cannot  be  inferred,  from  that  circumstance,  in  contraven- 
tion of  what  appears  in  the  deed,  that  it  was  intended  by 
the  parties  to  tran«^fer  mdy  that  part  included  within  the 
specific  or  additional  description,  and  more  especially  as 
the  grantors,  at  the  time  of  making  the  deed,  held  more 
of  the  lot  than  is  contained  within  the  said  description. 
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The  Coart  coticur  with  the  coart  below  in  the  opioiOBfll 
expressed  in  each  ot  the  bills  of  exceptions. 

Burn  ANA  k«  J.  This  case  depends  vpen  the  true  con- 
atmction  of  the  deeds  from  Richmrd  Croxali  to  Thoma$ 
OiUings^  and  TVtomdi  Gittingi  and  Elemtor  CroxaJl  ttf 
Michardson  SteuarU  and  the  only  question  for  decision  \% 
whether  thej-  respective!  j  passed  the  Whole  of  the  lot  No. 
$5«  or  only  so  much  thereof  as  is  embraced  within  the 
bourses  and  distances  expressed?  The  leading  principle  in 
ihi)  interpretation  of  deeds  is,  that  the  construction  be  made 
upon  the  whole  of  the  deed  taken  tc^ether,  and  not  upon 
disjointed  parts  of  it,  so  that  everj  pert,  if  possible,  be 
made  to  take  effect,  as  nearly,  according  to  the  mtentioa 
of  the  parties^  as  the  rules  of  law  will  admit.  No  technl* 
cal  form  of  words  is  necessary,  but  the  parties*  who  may 
be  presumed  acquainted  with  the  subject  matter  of  the 
contract,  are  left  to  the  use-  of  such  words  of  description 
as  are  best  suited  to  the  thing  intended  to  be  conveyed. 
The  construction,  therefore,  should  lie,  ^treasonable  and 
agreeable  to  common  understanding."  With  this  guide  I 
haVe  endeavoured  to  arrive  at  the  intent  and  meaning  of 
the  parties  to  the  deeds  in  question,  and  it  appears  to  me 
that  no  more  of  lot  No.  25  was  intended  to  be  passed,  than 
that  part  which  is  embraced  witliin  the  courses  and  distan* 
ct%  set  out. 

The  courses  and  distances  include  but  a  very  small  pra<- 
portion  of  the  whole  lot,  and  it  is  difScult  to  believe  that 
Croxhfl  and  GUtinga  did  not  know  the  extent  of  the  lot  at 
the  time  of  executing  the  deed  between  them,  and  that  the 
courses  of  that  deed  included  only  a  part  of  it.  If  the 
courses  had  been  omitted,  the  whole  lot  would  have  pass- 
ed by  the  preceding  general  words  of  description,  '*a)l 
that  lot,*'  &c.  and  it  would  have  been  unnecessary  to  re- 
sort io  courses  and  distances,  or  any  other  description*  if 
it  was  the  intention  of  the  parties  that  the  whole  should 
pass.  It  is  evident  then,  that  the  parties  did  not  mean 
to  effect  their  purpose  by  the  use  of  the  general  descrip- 
tion or  designation  of  the  lot,  by  its  number  on  the  plot  of 
Baltimore'town^  or  to  rely  upon  it  as  the  description  of 
Ihe  thing  intended  to  be  conveyed;  for  if  they  did,  they 
-would  not  unnecesHarily  have  resorted  to  another  more 
precise.     The  object,  thereforci  of  inserting  the  courses 
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MJ  ^^istidlceB,  tteema  io  hure  beeii  to  dcsijnaM  ^irtictlt^ri y       )  ftl  $« 
What  was  intemled  hi  be  conveyed.  il5S3i 

To  ret;  upon  the  tlutnbei^  of  the  lot  alon^  for  coming  at 
tie  iflteBtwH  of  the  paities,  ironld  be  to  exclude  the  coilfseA 
mukd  dktanceiif  or  4}iiaUf)rtng  espi^iiftsiona,  in  Ttokitiifii  of 
the  rule,  that  ^the  coottraction  be  made  upon  the  entii^ 
Aeed,  and  ont  merely  upoa  disjointed  parts  of  it,'^  th^ 
courses  and  distances  evidently  appearing  upon  the  ptM 
in  the  cadse^  not  to  be  co-eitensive  with  the  iAnAii  lot  ^ 

But  if  the  rule  is  adhered  to,  each  t)art  of  the  dcscrip* 
tion  will  have  its  olBc^^  the  number  ef  the  iat«  as  design 
Hating  the  general  object  of  the  parti<<s  in  pointing  out  the 
plabe  or  thing  to  which  the  courses  and  distances  ftro 
meant  to  be  applied^.and  the  courses  tnd  distances  as  fte* 
tricting  the  general  object,  and  defining  the  particular  part 
ef  it  intended  to  be  conveyed^  There  is  na  necessity  tot 
lyjectiog  either  part  of  the  description^  but  the  generality 
of  the  first  part  may,  and«  I  thinks  ought  to  b($  restricted  t^ 
the  latter,  to  eome  at  the  intention  of  the  parties,  and  thus 
erery  part  of  the  deed  may  begratifiik]. 

It  is  laid  down  in  books  of  aatli«(rity ,  that  if  a  tnan  gratnts 
**W*  mwwr  ofDide^^  withont  saying  where  it  lies,  it  is  i^ 
good  gi^mt,  and  the  whole  manor  passes;  bot  that  if  he 
grants  *^ his  manor  pf  Dak  tn  />«/c,'*  and  a  part  of  the  ma- 
nm'  ties  in  Dalii  Snd  a  part  in  some  othc^r  place^  that  pSrt 
of  the  manoi"  only  which  lies  in  Dale  will  pass^  ^d  for 
this  reason,  that  the  general  deBcription  by  name,  which  if 
it  stood  alone  would  pass  the  whole  manor,  is  Indited  and 
restrieted  by  the  subsequent  qualifying  words  in  Bale^ 
which  show  the  intention  of  the  parties^  that  BO  more  than 
the  part  lying  in  Dale  should  pass. 

In  tiiis  case  the  grant  is  of  **all  that  lot  o#  ptrcel  of 
ground  situate^  lying  and  being  in  Ai//«more-town,  which 
is  known  and  distinguished  on  the  plot  of  said  totni  by 
No.  £5^  and  beginning  for  the  same  at  the  sotrth  end  ef 
CAar/e«-street  on  the  West  side  thereof,  where  it  Inter* 
sects  CanawagO'Stteeti  und  moning  thence  south,  bioidiiig 
on  Charles  street,  sixty  feet,  thence  west  to  Liberty-lane^ 
then  with  the  lane  to  Citmotoo^- street^  then  with  Coma^ 
wagostrett  to  the  beginning.'^ 

The  words  **situate,  lying  and  being,  in  AtMrnH-' 
town,'^  are  certainly  only  descriptif  e  of  the  plice  where 
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ISIS.  die  lot  lies^  and  no  other  office  can  be  assigned  them,  vA 
the  onlj  office  o^  the  words  ^'known  and  disti^gsished  6a 
the  plot  of  said  town  by  No.  £5,''  is  to  set  out  the  name  or 
number  of  the  lot^  and  can  Irave  no  more  forc^  than  any 
other  description  of  land  by  narme  woald  have  in  the  cmt* 
•traction  of  a  deed. 

The  case  then  stands  as  i^  the  etpressimid  Were  <^H 
that  lot  or  parcel  of  ground  called  No.  a5,"  which  certain* 
ly  are  not  more  general  than  the  words*' my  manor  of  Daky^ 
snd  the  subsequent  qualifying  expressions  ^*begtnninjg»'' 
&c.  are  not  less  restrictive  than  the  ^ord^  *^f»  Didef^^in 
tlte  ease  put,  from  which,  amd  other  similar  and  equally 
strong  cases  to  be  found  in  the  books,  I  cannot  distiogiiish 
this.     The  case  of  Lodge  v$*  Zee,*  eked  from  Cranch^  an€ 
fte  cases  of  Giiiing*  vs.  IIaU{  and  Howard  v»  MoaU^  do 
not,  I  think,  aflfect  this  case.    The  intention  of  the  parties^ 
when  it  can  be  ascertained,  and  not  the  strict  and  precise 
signification  of  the  words  used,  is  to  be  regarded  $  the  true 
construction!  therefore,  of  every  deed^  must  depend  np<m 
its  own  expressions,  and  in  this  case^  without  resorting  to 
the  rule  ^^vtrba fortius  accipiuntur  contra  prqfereniem^^ 
which  »  not  favoured  in  law^  and  *^never  to  be  relied  upon 
but  where  all  other  rules  of  exposition  fail;''  bat  construing 
the  deed  from  Richard  Croxall  to  Thopiri»   OiUings^  ac- 
cording to  the  intention  of  tlie  parties,  as  it  seems  maoi* 
fest  to  me,  I  am  of  opinion^  that  nothing  more  passed  than 
what  is  contained  within  the  courses  and  distances;  and 
tiiat  the  deed  to  Richardson  Steuart^  having  the  same  ex- 
pressions with  those  used  in  ^  deed  to  Qiliings^  must  re- 
ceive the  same  construction. 

It  is  therefore  my  opinion,  that  the  appellant  is  entitled 
to  recover,  and  that  the  judgment  of  the  court  below  ought 
to  be  reversed  on  i\it  first  bill  of  exceptions,  but  affirmed 
on  the  second^  it  being  clearly  the  province  of  the  court, 
and  not  the  jury,  to  give  conatmction  to  the  deeds  in  quefl- 
tion. 
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Pht  referred  to  in  the  em  of  Buchanan  vs.  Steuari. 
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OF  MARYLAND.  '  8a| 

HpBQSQN  VS.  PaYSON  &  LoRMAlT.  [J>£C.  IStS. 

Appeal  from  a  d^re#  of  the  Court  of  Chancery,  dia* 
missing  the  bill  of  tji^  Pfipiplainant,  (now  appeliant)  The  '*•''**■  &Lowh» 
case  is  sufficiently  stated  ip  the  decree  of  ^le  chanceU  eiJfJ^  hiitTito 
Jor.  u«i£'i^,'^th  • 

frnffiBiOMe  api»fe» 
Ikcniion  of  4AAiKtf% 

Kilty,  Chancellor,  (Jul^  tprm   lp07.)    The  ®^j^*  ^^ |5J;^,-JJ,~  d  •5Jr 
the  complainant  is  to  be  releasejrt  frpm  the  payment  of  an  £!iIi,**bLiilli«b^ 
inland  bill  of  exchange,  drawn  by  him  on  his  agent,  de- SJ^^gJ^J^JStB 
mentaon^  for   85,333  33,  accepted   hy   demerUaan^  ^^^llUo!^Sei^rSi 
endorsed  by  /?.  Murray,  &  Co.  in  whpse  favour  the  bill  wasJi;*^^ J^'^^^^JS^ft 
drawn,  to  Payson^  one  of  the  defendantsi,  fqr  collection,  and  l£tn^  dS^S^t 
lV)t  as  a  payment  to  him,  and  by  Payson  pndors^  to  X<>f-^t*"ic''tJn«rS 
fnan^  the  other  defendant.     The  bill  ii|  {hft  conclusion  3»MftfitM? 
prays  that  the  defendants  may  be  compelled  tQ  ^ring  thp 
aaid  bill  of  exchange  into  court,  to  be  delivered  pp  to  the 
complainant,  or  th^t  they  be  compelled  to   pay  ip  him  the 
full  amount  for  which  it  was  drawn,  with  legal  (ntef^st 
thereon;  and  there  is  a  prayer  for  general  relief.  The  answer, 
after  relating  the  manner  in  which  the  bill,  (with  another 
ivhich  had  been  paid,)  was  received,  and  the  time^  stateS| 
tl>at  before  and  after  that  time  Payson  was  employed  by, 
and  transacted  business  for,  the  sniil  12.  Murray^  fa  Co.  on 
commission,  and  paiticularly  in  selling  and  endorsing  their 
bills  of  exchange.     That  before  Uie  acceptance  of  C/e- 
flitnihon  became  due,  he  (Payson^)  had  sold  and  endorsed 
for  R.  Jt/wrrjt/,  &Co.  bills  of  exchange  drawn  by  them  for 
upwards  of  ^£0,000  sterling,  and  that  finding  he  was  in 
danger,  and  could  get  no  other  indemnity,  he  considered 
himself  entitled  to  hold  the  acceptance  as  the  creditor  of 
K.  Murrmj^  &  Co.  for  his  security  to  the  extent  thereof. 
Payson  further  states,  that  he  is  wholly  ignorant  of  the 
consideration  of  the  b^ll,  (which  ^psideration  was  set  fortb 
and  relied  on  by  the  complainant,)  and  in  the  conclusion 
of  the  argument  of  the  counsel  of  the  defendants,  it  is  re*' 
marked,  that  the  claim  of  the  complainant  ajgainst  77.  Mur" 
ray,  &  Co.  is  not  in  any  ^hape  adinitted,  and  that  it  ia 
believed  nothing  is  due  to  bini. 

After  a  consideration  of  evpry  part  pf  the  proceedings, 
the  chancellor  is  not  satisfied  that  the  complainant  hai 
made  out  a  case  to  entitle  him  to  the  aid  of  this  coi^rt,  iu* 
dependent  of  Uie  lieA  set  up  by  the  defendant 
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H\9m  [Tins  chmicellor  here  examiRed  some  qiaatioM  of  ftict^ 

•^^^"^^■^^      but  as  they  were  hot  made  the  grouoiU  of  his  deoree,  or 
£MiHi^*LMmaB  ^  ^^  decTtt  of  the  court  of  tpptals*  it  is  thought  vnoe'* 
D^sary  to  give  that  part  of  his  Qpioion*^ 

The  chanceHor,  howeter^  i|<>e«  Dot  tnean  to  ^pve  ao  &s^ 
cid^  an  opiniop  on  this  part  of  the  case  as  to  make  it  ih% 
grounid  of  his  decree,  although  it  may  influence  him  ia  re«. 
gard  to  the  costi.  As  to  the  other  parts,  there  are  some 
poiptK  so  cleHrly  established*  as  not  to  admit  of  anj 
doubt,  and  others,  (and  among  them  the  one  most  materi* 
ldi}  that  are  more  questionable. 

When  the  complainant  delivered  i?.  AiUrray  &  Co.  at 
^cW'Vorh^  the  bill  drawn  op  CUmtni^on^  he  empowered 
'  them  to  negotiate  it  as  they  might  think  proper,  subject, 
"when  negotiated  in  due  time,  to  be  paid  by  him,  on  the 
failure  of  C/entm/^ri,  without  any  inquiry  into  the  con- 
sideration, which,  against  %  bpnajide  holder  for  a  valuablo 
consideration,  h^  ^'^  ^^^  competent  to  go  into.  If  then 
X  Murrqy  &  Co.  ipste^id  of  sending  it  to  their  agent  ba4 
passed  it  away  for  goods*  or  in  payment  to  a  creditor,  the 
liability  of  Clmentson^  the  acceptor,  ami  of  the  copiplaip- 
<nt,  as  drawer,  would  h^ive  b^en  fixed,  leaving  the  latter  to 
his  remedy  against  JR.  Murray  ^  Co.  on  their  sale  or  ex* 
change  of  the  seven  bills  on  London, 

Bupposing  no  other  person  to  have  had  a  junt  claim,  it 
was  competent  for  the  complainant  to  stop  the  payment 
of  the  bill  on  tlen^entson^  or  of  S»  Murray  &  Oo.  to  give  i^ 
up  in  consequence  of  (he  consideration  failing. 

If  the  bill  had  come  into  the  hands  of  the  assignees  o| 
p,  Murray  ^  Co.  on  their  bankruptcy,  it  would  have  ^)een 
subject  to  the  equitable  lien  against  tli^  firm«  and  it  roi^t 
have  been  |i  question  how  far  t|ie  bill»  being  given  for  tlie 
specific  consideration  of  the  seven  bills  drawn  on  Landmf^ 
'which  were  protested,  a,nd  not  on  a  general  account,  should 
operate  in  favour  of  the  complainant  Jg^iu^t  the  general 
predilors.  It  appears  clearly,  that  after  the  delivery  of 
^e  hill  on  Ckmentian  to  R.  il^urray  '&  Co.  and  their  en- 
dforsement  of  it  to  Pavson^  the  right  of  the  complainant,  on 
ot>taining  the  qrder  of  the  £$d  of  July  IfOiS,  to  deliver  up 
the  bill,  could  not  be  better  than  that  of  i?.  Miirray  8i  C(k 
|iroold  have  been  if  the  order  hatl  not  been  made*  And  it 
inay  here  be  noticed  as  an  undeniable  principle,  that  the 
yo^pli^inipt  biu)  uo%  tbe  IK^er,  by  j)ta  election,'  of  tln4 
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IHjode  ttf  secaiiog  Jiimfiielfy  to  yar j  the  ngkts  of  jR.  Murray^  X^\  3. 
&Co.  and  ttieir  factor.  A  consideration,  therefore,  of  the  ^^^^ 
Tight  and  remedy  in  that  case  of/?.  Murray  &  Co.  will  p^^  J 
lead  to  that  of  the  defendant,  Payson^  as  their  factor,  on  ^^ 
w^ich  the  event  of  this  cause  mast  rest 

The  bill  having  been  endorsed  to  Payson^  not  |p  pay* 
^nt,  but  as  agent  or  factor,  an^  for  coUeclion  only,  it  fo<- 
lows  of  course,  that  he  had  it  subject  to  the  order  of  hifl 
principal,  unless  he  could  shp.w  a  righjt  to  retain  it,  and  that 
in  the  mean  time  it  was  his  duty  to  receive  t^^  money, 
which,  (with  the  same  exception)  yvoulA  be  also  si^ect  to 
their  order. 

The  c^am^isllor  considers  the  sitaat^pn  of  Paysorii  «• 
factor,  sulliciently  establisned  by  proof  to  entitle  hiJED  to  all 
the  advantages  resulting  |rom  that  character. 

If,  upon  the  general  balance  ojf  the  account  between  S. 
Jhiurrdy  and  Co.  and  fjzyson^  they  had  been,  at  the  time 
pf  the  order  for  delivery,  or  of  any  demand  by  them,  in^ 
debted  to  Payson^  there  could  be  rio  doubt,  on  ppnciple  or 
on  autjhorities,  pf  his  right  to  retain;  and  the  righ^,  (suppos-^ 
ing  the  balance  so  due,)  would  be  the  same,  whether  the 
property  in  his  hapds  consistejj  of  iponey,  g;oods,  negotia«> 
ble  paper,  or  other  evidences  of  debti^ 

There  is  certainly  po  evidence  of  any  t^lance  )ieing  ac- 
tually due  to,  or  any  claim  by  Paynpn^  excepting  his  liabi- 
lity on  tl)€  bills  which  he  had  endorsctl;  and  thercfure  it 
renoains  to  be  examined,  whptjier  th}|  liability,  with  th^ 
apprehension  of  danger,  as  far  as  it  appears  to  Dave  been 
reasonable  from  the  eviilenpe  in  the  capse,  gave  to  him  as 
factor  a  lien  on  the  bill  in  questipn  to  meet  the  event  of 
his  endorsement,  such  as  he  would  have  had  jipon  |lie  gene- 
ral balance  of  his  account?  Thi^  questiop  ifc  to  be  deter- 
mined according  as  the  principle  may  appear  tp  be  ej*!a- 
blished,  independent  of  the  entries  or  charges  made  bj 
Payson  in  his  t>ook8,  which  if  not  considered  a  very  mate- 
rial circumstance.  And  it  must  be  obseneJ  also,  that  the 
fact  of  Paysori^M  receiving  a  commission  on  the  endorse- 
ment Q^  bills  is  not  viewed  as  in  any  way  J^ecting  the  ge- 
neral question  as  to  his  lien  as  ^  factor. 

The  chancellor  has  examined  the  authorities  cited  bjthe 
^oonseU  (^ome  of  which  are  relied  on  by  both  parties,)  and 
8uch  others  as  he  has  been  able  to  find  having  a  bear- 
^  99  tho  qu^tiQi||5  an<|  he  does  not  tin^  U8((6illj         \ 
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181S.       deierroined  on  either  side,  as  might  have  been  expected  is 
HodoT^      a  transactipo  >vhich  must  frequently  occur  between  prind- 
I^P«tt«[*Lohum  ^^^  ^°^  factor;  but  from  these  authorities,  as  far  as  tliej 
go,  and  reasoning  from  anatogj,  and  the  justice  of  the  po- 
sition, he  is  led  to  determine  that  the  lien  does  exist  in  tk 
one  case  as  well  as  jn  the  other. 

The  expression  of  I^ord  Mansfield  in  Godin  v$.  The 
London  Assurance  Company^   I   Burr,  489t  and  1  IK 
JilL  Rep.  103, 18,  that  a  factor  to  whom  a  balance  isdiit, 
has  a  lien  upon  all  goods  of  his  principal,  so  long  as  thej 
remain  in  his  possessicm;  and  in  Krugtr  vs.  fnicox,  fimU^ 
9,52^  therein  referred  to,  it  is  laid  dowti,  that  if  there  is  i 
course  of  dealings,  and  general  account  betweep  the  iper- 
chant  and  factor,  and  a  balance  is  due  the  factor,  he  iqijr 
retain  fur  such  balance.     In   Drinkwoter  vs.  Good^pitif 
Cowp.  f251,  Mr.  *l^ulUry  for  the  plaintiff^,  argued,  dutali 
'tlto  money  paid  by  the  factor  was  paid  since  the  action,  so 
timt  at  the  commencement  of  the  suit,  the  factor  was  no 
creditor  at  all.     And  although  tliis  was  admitted,  it  was 
determined  that  he  had  a  lien  to  the  amount  for  yihichhe 
vas  bound  in  the  bond,  though  not  paid  till  aftef  ti^esuit, 
The  reasons  for  this  decision,  however,  are  not  sufficicflt* 
ly  clear.  The  judge  observed,  that  the  agreement  was,  that 
the  factor  should  have  a  lien;  whereas  there  was  do  ex- 
press agreement  to  that  eflfcct,  and  it  could  be  only  an  im* 
plied  one.    He  then  used  the  following  remark— **Tbi 
factor  knew  very  well  that  for  a  general  balance  of  his  ac- 
count he  had  a  lien;  but  he  doubted  whether  such  lien 
would  extend  to  a  case  in  which  he  is  only  surety  for  hil 
principal,  and  therefore  he  proposed  the  terms  contained 
in  the  letter.  *♦    This  doubt  is  not  resolved  by  tl^e  court, 
any  further  than  by  inference  from  their  decision  in  the 
suit.     The  right  of  the  principal  to  maintain  an  action  for 
goods^Rold  by  his  factor,  against  the  purchaser,  and  to  sue 
for  the  property  remaining  in  the  factor's  hands,  are  in  th^ 
^bove  case  considered  on  the  same  footing,  and  botli  qw* 
lifted  with  this  restriction,  namely,  that  the  principal  il 
not  indebted  to  the  factor.      The  doubt  or  uncertainty 
wl)ich  \i^%  been  mentioned  of  its  extending  to  the  case  of 
the  factor  being  only  a  surety,  still  remains,  but  the  chan* 
cellnr  considers  the  determination  on  the  w|iole  as  favourt 
I         tble  to  the  lien  claimed  by  iPiiyto|);  and  he  observes,  tl»»t 
/         ^spina^9ff  (?  Lig.  582,)  lays  it  down  as  a  principle  fruP^ 
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6d  (m  (he  sam^  caset  that  a  factor  has  a  lieit  for  any  men    /  ISIS. 
neys  due,  or  for  any  engagement  he  enters  into  on  accoiint  j  Vj.^^ 
•f  his  principal.  vtsmiZuBprn 

The  case  of  Davis  ns.  Sowsher^  5  T.  It.  488,  establishes 
the  position,  thai  no  person  can  take  any  paper  securities 
out  of  the  hands  of  his  bankdr,  without  paying  him  his 
general  balance;  but  the  chief  justice  states,  that  the  party 
bad  a  right  to  demand  the  bill  on  paying  all  that  was  thea 
due  to  th^  banker. 

In  Kirdock  vs.  Craig y  S  T.  7J.  1 19,  783,  it  appears  from 
ih^  special  verdict  that  the  factors  had  accepted  bills  to  a 
large  amount  on  the  faith  of  promised  consignments  of 
goods,  and  wer^  thereupon  considered  as  having  a  balance 
due  to  them  9  although  they  had  (independent  of  their  at<« 
ceptance^)  the  sum  of  £2SB2  in  their  hands^  belonging  to 
the  company.  The  decision  w^s  made  on  the  ground  of 
their  having  hever  had  the  possession  of  the  goods;  from 
which  it  may  be  inferred,  that  if  the  possession  had  been 
with  themi  they  would  have  had  a  lien  to  the  amount  of 
their  acceptance,  though  not  then  paid.  The  Chief  Banm, 
in^  delivering  the  opinion  of  the  judges  in  the  House  of 
Iiords«  stated  that  the  bankrupt  could  have  no  lien^  as  the 
goods  never  got  into  his  possession.  He  remarked  also, 
that  the  promise  to  consign  the  goods  was  an  executory 
agreement4  for  the  nonperformance  of  whichf  only  a  right 
of  action  accrued,  but  that  no  property  in  the  goods  was 
thereby  vested  in  the  consignees.  It  does  not,  however, 
follow  from  this  remark,  that  if  the  property  had  been  vested 
by  its  getting  into  their  possession,  they  would  have  been 
bound  to  give  up  their  hold  upon  it,  and  to  resort  to  their 
action  on  the  agreement. 

In  the  case  of  Jourdaine  vs.  Lsfevre^  I  Esp,  Rep.  66, 
Lord  Kenyon  expressed  his  opinion  that  a  banker,  in  a 
transaction  such  as  the  one  befiire  him,  had  a  lien  on  a  note 
00  paid  in,  and  of  course  a  right  to  retain  it  for  his  balance, 
or  as  a  security  for  a  general  account  between  him  and  the 
party  who  paid  it  in. 

in  reasoning  on  .the  analogy  of  the  cases,  the  chancellor 
caAnot  perceive  any  reason  or  equity  in  restricting  the  lien 
of  a  factor  to  a  balance  actually  due,  instead  of  extending 
it  to  engagements  by  which  he  is  bound,  and  for  which  lie 
must  afterwards  be  a  debtor,  unless  relieved  by  his  princi- 
paU  and  he  does  not  perceive  with  vltat  semblance  of  jus* 
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S5000  in  hit(  Ktnds,  when  the  Awior  tnlglrt  be  oUiged  li 
paj  the  like  tooi  for  him  the  succeedhig  week|  wUbeiitY 
prwpect  if(  indeainitj. 

The  particvlti*  timet  st  which  sndi  retaiacrs  niaj  be  ni< 
aorted  to,  and  the  ameont  of  them,  must  depend  oa  tbe 
telative  situation  of  the  parties  in  each  case;  bat  it  maf  ta 
ibaerved,  that  if  the  danger  ia  slight  o^  remote,  "it  ii  tte 
more  easily  guarded  againfat  by  a  counter  aecofrfj  to  tb 
facton 

la  the  present  case,  the  chancellor  is  of  opinion^  that  As 
)}efen<1ant,  Payson^  was  justified  in  refttMn^  to dtliverip 
the  acceptance  of  ClementBon  on  the  order  of  «i?.  Mun&ff 
ti  Co.  on  the  ground  of  his  engagements  as  eodarsof  kt 
them;  taking  into  consideration  also  the  facts  proved  ioiie 
case,  the  benefit  of  which  he  is  entitled  to,  even  supposing 
that  he  might  have  succeeded  with  lean  proof. 

It  appears  that  his  apprehensions  wete  not  grotftidles»*> 
That  he  was  calied  on,  and  actual! j  paid  00  his  en(t(N-9^ 
tnents,  (aUhous^h  the  time  is  not  9tite«l,)  turns  escaeiRig 
the  amount  of  Clementdon^i  acceptance,  vtrhieh  if  he  sboiU 
be  entitled  to  retain  it,  will  go  only  in  part  towards  Mln* 
in>burseraent. 

If  the  right  of  Payson^  as  againat  R  Ntwrt^^  k  €•<« 
established,  he  must,  aa  against  C^emeirf ton,  -  the  sc* 
ceptor,  and  the  Complainant  at  draw«r  of  the  lnli«  k 
considered  as  a  bona  fide  holder  for  a  valuabl^a  consMe* 
ration!  and  therefore  the  consideration  for  makoig  4ie  Mt 
cannot,  against  him,  be  inquired  iarto. 

Tlte  dispute  retting  between  the  complaillsnft  and  A)f' 
?on,  it  is  not  necessary  to  say  any  thing  at  to  the  odiw 
defendant,  Lormarji  who  has  been  lytherwise  j^id.  W 
widi  respect  to  PaytorCs  creditors,  for  whote  benefit  tM 
defence  to  this  suit  may  be  set  op,  it  is  proper  to  lemrfkf 
that  they  are  entitlevl  to  whatever  was  hta  rights  tnd  !#•• 
that  it  was  «i  act  of  jxistice  in  him  to  do  for  hit  cMidNwt 
what  a  proper  regard  for  his  own  interest  wofrtd  hirre  ^ 
doced  him  to  do  fof  himself. 

It  appears  that  when  the  bit!  Wat  filed,  an  fci]ufid*» 
was  prayed  for  to  prevent  the  defendants  from  deHverftJ 
to  any  person,  or  negotiating  the  accepted  hill;  but  is  • 
bond  was  Dot  filed^  no  order  wat  taken  on  that  ptrt'tf  *• 
application,  and  there  it  notbifig  to  sbow  in  irhat  AiWkA 
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with  costs.    Th*  compUinant  appealed  to  this  courU  ^'^^ 

The  cause  waS  argued  before  Chase«  Ch.  J.  and  BUr       •*** 
puANAN|  and  Nicholson,  J. 

.  Martin^  for  the  Appellant,  contended,  that  the  enJoreit 
ip^  of  bills  bj  Pay$m  was  not  such  a  transaction  as  con* 
^ituted  him  a  factor;  that  ^ujing  and  selling  bills  consti- 
tuted the  party  a  factor;  but  it  was  not  within  the  charac- 
tec  of  a  factor  to  .endorse  bills,  and  be  coojd  not  retain  H 
Uen  fur  any  balance  of  account  or  supposed  liability. 

fp*  JDorsejf^  for  the  Appellees,  referred  to  Jaurdaim 
v$.  L^evxe,  I  JE^.  J2ep.  6€^  and  fFalker  vs.  Birch^  ST. 

I^BOREE  A9FUtM«n. 

DroRiKsoif  v§4  Hasiet^  DsoxitiRsJ* 

Appbal  from  BalHmore  County  Court  JlssumptU  for  ^  1^,  TU^ormSS 
9ioney  had  and  received,  for  money  laid  out  and  expend- JJIJjJf^^^^ 
ed,  and  for  money  lent  and  advanced^  brought  by  a  ship-  £l*\5SSd  "S 
^r  of  goods  against  the  captain  and  consignee  of  the  car*  ^'^lio^^ 
^  to  recover  money  retained  for  freight,  &c.  The  general  tu*"!S2rt*V!rtI 
issue  was  pleaded.  ^iT^^l 

I.  At  the  trial  the  plaindiT,  (now  appellee,)  gave  in  evi  ^!^Z^^^ 
dence  a  bill  of  lading,  dated  the  11th  of  March  1806,  of£ntV   ^' 


eertain  goods  shipped  by  the  plaint  iff  on  board  the  schoon-i«*y  MiemiUM 
f  r  called  7%e  Experiment^  whereof  the  defendant  wat  i»c^  t^t  wnrthTl 

ftnd  compcteiu  t» 

master,  on  a  voyace  from  Bakimoreio  Barbadoea^'w  a p«ri«nD  ifce  ▼•y* 

^^  ^  age  at  the  time  of 

market,  to  be  delivered  to  the  defendant,  or  to  his  ***^g*>8 j  {j;^  yJJJI^SJ; 
be  or  they  paying  freight  for  the  said  goods,  &c  one  half  ^jgjjjj"^^,;^^^ 
the  freight  to  be  paid  at  the  port  of  delivery,  and  tbeJ^g,,^**»J  Jjj 
•ther  half  upoB  the  return  of  the  schooner  to  Baltl  «riiiRlr*"tJ'rJ!3I 
ifiOFe,  with  primage  and  average  accustomed.  He  fur- J*' ^  ■'"*''***** 
tlier  gave  in  evidence  an  account- rendered  by  the  de- 
fendant to  the  plaintifl^  charging  him  with  5  pr.  ct  com* 
mission,  transient  and  county  tax,  freight ^  storage,  and  a 
bill  of  exchange,  and  crediting  him  with  the  proceeds  of 
Ibe  sale  of  the  cargo^  That  the  schooner  Expermnd 
silled. from  the  port  of  Baltimore^  on  her  said  voyage,  on 
th^  14th  of  March  1806,  and  on  the  dlst  of  the  same 
i|ioi)th  arrived  at  the  Iskind  of  Bermuda^  and  that  tho 
gpQ^  mentiogied  }n  the  biH  of  lading  wcrethait  hmdeA 
tot.  iiu  44  N 
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IgU.      Mi  ioU  by  tKe  defendant    And  inorder  tosho#<]2a  Mf^ 
^^^i^     clefeodaiii  Wan  not  justified  in  retaining-  the  arnomi^  el 
freight  charged  in  the  account  aforesaid,  the  plaintiflT  itS^ 
fered  in  evidence,  thai  the  said  rets^,'  at  the  commence^ 
ment  of  the  voyage  from  the  port  oT  Bcdtvmore^  was  tat, 
jn  a  srtat^  of  ^-^orthine^  and  that  dhe  watf  not  conipe- 
tent  <o  flic  perfoirma'nce  6f  the  voyage.     To  this  testimo^ 
ii3  the  defendai^t  olifectM.    Bvt  (he  court,  {Jficholmm^ 
Ch/ J.]  was  of  opSnion  that  the  plaintiff  was  at  liberty  t9 
shoW  the  vessel  At)t  to' have  been  sea- Worthy  at  the  <^iii- 
mencement  of  hdr  f  oyag^,  in  order  to  resist  the  defend 
dant's  claim  to  freight    The  defendant  excepted^ 

2^  The  defendant  theil  gave'  i»  evidettte,  that  tie  la* 
vested  the  nett  proceeds  of  said  sales,  in  the  account  raea^ 
iioited,  in  a  Ull  of  exchange  stated  in  the  account,  and 
with  the  said  bill  purchased  merchandize,  which  he  deli« 
vered  over  to,  and  which  was  accepted  by,  the  plaintiff,  aft 
JBaltimore.  The  plaintiff  then  gave  in  evidence  a  protest 
made  on  thir  14th  April  1806,  by  the  defendant,  before' tlie 
Captain  getreral,  &c«r  of  the  island  of  Bermuda^  stating 
that  on  the  14th  March  1806;  he  sailed  in  tKe  schooner 
Expethnunt  as  master^  from  BaUtmote  for  the  Island  of 
'  JBmbaioeSf  and  a  market,  with  a  cargo  on  board  consisting  . 
of  flour^  &c«  That  proceeding  down  tlie  bay,  his  main 
boom  having  been  carried  atray  in  a  squall,  he  put  into 
Severn  river  to  get  a  new  one.  That  on  the  Slat  March 
1806,  having  got  a  new  main  bomn^  he  sailed  from  tiie 
river  aforesaid,  &c.  That  on  the  £4th  March  1806,  in 
the  Gulph  stream^  he  met  with  a  heavy  gate  of  wind 
from  the  N  £,  which  made  a  breach  over  flie  said  sohoraer 
fore  and  aft;  that  to  get  out  of  the  gulph  he  thought  it  ad- 
visable to  run  to  the  westward.  That  shortly  afterwards  & 
tremendous  sea  struck  7%e  Experimeni^  and  hove  her 
down  on  her  beam  ends,  &c.  That  on  the  29th  hfemadp 
and  crew  declared  the  said  schooner,  from  the  iquries  re- 
ceived  in  the  repeated  gales  of  wind  since  her  leaving  the 
land,  was  unfit  to  proceed  on  her  destined  voyage,  and 
that  they  thought  it  for  the  interest  of  all  concerned  ta 
make  the  nearest  port.  That  ha  directed  his  course  tor 
Bermuda  J  where  he  arrived  on  the  81st  and  visited  the 
governor,  and  noted  his  protest  That  a  warrant  to  sue-* 
vey  the  schooner  was  obtained,  and  the  gentleman  named 
to  survey,,  reported  her.  not  sea-vartby,  and  coftdeDB&ed 
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ka*  tcconHingljt    Tbe  defendant  thei|  prayed  ifte  court  t6       18t3* 
direct  the  jury,  tb^t  on  the  evidence  above  given  the  phi^-     ^■^•v'^' 
tiff  was  not  entitLecl  tQ  recover.    But  the  pourt  verc  of      ^^2t^ 
opinion,  and  so  directed  the  jurj,  that  if  they  should  be> 
lieve  the  vessel  not  ^  hi^ve  been  sea-worthy,  and  compe- 
tent to  perform  the  yoyi^ge  at  the  pme  of  its  commence* 
ment^  that  then  the  defepdgpt  is  not  entitled  to  retain  any 
thing  for  frejghtt  and  of  ciH^r^e  that  the  plaintiff  may  re- 
cover in  this  action  the  aippui^t  so  retained  by  the  defen- 
dant.      The  defendant  pxcep^ed;  and  the  verdict  and 
jiidgment  being  against  him,  hfs  fipji^aled  to  this  court. 

.  Tbe  cau^e  was  argued  bjefofe  Bucj9AKAy,  Eabub,  and 
^ojiNS0N,  J.  by 


Biice^  for  the  Appellant;  and  by 
furvianee^  for  the  Appoltee. 


JUOGMftKT  AFTIRMSft* 


Pottenger's  Ex'x.  et  al.  vs.  Steuart,  e<  u^e.  Deo.  1813*' 


Appeal  from  a  decree  pf  the  Court  of  Ctiancevy.    T^^daVj* 


cjase,  so  far  as  is  material,  appears  to  be  fully  stated  in  the^.Vi"=Ji,V  aifd^^ 
chancellor's  decree.  ^rl'  oTliT! 

•  KiLTT,  Chancellor,  (December  term  180r.)  The  bill>rnVrii. ''■n  ^mr 
orizinally  filed  was  by  Steuart  and  wife,  against  I*jam  i\*e  mre  r^  si 
Pottengeu  as  executrix  of  Robert  Potteneer,  to  whicJj  an  i^  ^im  murrr 
amendment  was  made,  making  John  Gassaway  a  party  de-  ^^^%f^^% 
fendant     A  cross  bill  was  also  filed  by  M.  PotUnger^  ex-  JS%>rafi*r 

delirerM  np  to  him  till  he  nftVm  to  the  are  of  35  r?art.  And  the  profit*  priitni^  na  thu  jdH  real  t^*- 
Ute  duiing  the  tnrm  of  five  yntrt,  to  be  equally  dirtded  between  my  twcj  djurc-lii^ri  hiTrfat^^f 
n«ined.  Bu^  If  my  said  son  J  should  die  without  lawful  iMue,  I  then  girr  ^m\  T^r-qn.  i[U  'Uktij  [ny 
daughters  M  and  S.  and  to  tbe  beirt  Qf  their  bodies  lawfully  be^^tten,  ail  taf  rv&l  e^V^Mif  i«» 
b^  eqiHilly  divMed  berween  ibem  It  is  alto  my  wi!l,  thnt  if  ray  said  dauifhten  iboutd 
nuirry  b«fh«re  ihe  age  of  iU  yeart,  tjiat  then  ftkf  taitl  real  estate  nhall  be  taken  into  the  pouigssion  oTnif 
f4l<.*tfUtors  hfivai^er  named,  and  not  rn  be  ^iven  to  thera  till  they  arrire  to  the  a»e  of  S5  year*.***  He 
then  hrqueaihed  to  hU  kaid  two  danghten  alt  the  moni-ir  due  to  him«  upon  bond,  (ice.  to  be  eani|l>y 
divided  iietween  them  when  they  arrive  fo  the  ore  of  SI  years  And  after  the  payment  of  his  debtt« 
hf:  bequeathed  to  hU  said  three  thildrrn  all  the  fesidue  of  his  personal  estate,  to  be  delivered  up  to  them 
frhcA  they  arrived  to  the  age  of  81  >eart,  to  he  equally  dinded  amongst  them;  aiMi  appolnt&d  R  P 
hisMle  executor,  and  died  in  17W.  J  O,  the  son,  arrired  at  the  age  of  SI  years  ia  December  17(M( 
Without  paving  married— ITc/d!,  tlmt  J  G,  the  son,  tuok.an  esUte  tail  In  presentl  with  a  reowlnder  ia 
tail  to  the  two  daughters  M  and  S,  as  tenants  in  eummon;  and  thitt  the  two  daughters  were  not  f« 
l^tve  any  of  the  profits  of  the  real  estate,  only  on  the  eontingeney  of  the  son*s  manning  befhre  SI. 

M,  under  the  age  of  21  yean,  hqt  jtborethe  age  uf  10,  by  power  of  attorney  authorised  J  O  t^ 
nalte  a  aeitiemeot  with  R  1*,  of  her  portion  of  her  father's  real  and  persnalil  estate.  Such  scttleostwt 
%ras  made,  %nd  the  property  defitered  to,  and  a  receipt  given  by.  J  6,  on  i^hieh  lettlenient  M  hecune 
indebted  to  R  H  1^  2017  9  9.  for  which  sura  J  G  gave  bit  bond  On  a  ViK  filed  in  ehanoery  by  M  ana 
her  httibaiul,  against  the  executrix  of  R  P,  to  set  aside  the  settlt-m^t  so  made,  and  to  aaTeui  M* 
■«ouni  of  the  M»i«t  rsi«ie,  the  defeiidani  plcNded  and  relied  on  the  kaid  aettlement  and  payment  to  JOm 
n  bar— I^M  thst  the  settlement  be  nnnolled  and  •*:t  aside,  tind  that  the  deftndanti  at  csecfilrii(  of  R  f§ 


•he  having  admittrd  assets,  aecnunt  with  the  emnplaiiuuits,  &c. 
Is  eates  ofintntacy,  or  there  being  no  eontrai  y  direction  b  v  will,  a  female,  above  the  nge  of  lAi  wonid 

hi  capable  of  authorising  any  person,  by  a  eoromoo  qcder,  to  rfcitive  her  eiCii^  bf  Jwhseh  she  woakf 
'bt  bound  as  Ihr  as  any  payment  or  delivery  should  be  made^  But  it  is  not  so  elear  that  she  wnaMht 
. If Bftd  by  %  HUMlMai  aMi4t  hj  htr  agMt,  aUhoogh  tpcvitlly  Mth^riMd  b}  hftr.   JNt  J^tty^  GIpBi 
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1 6 1 5<       ^ieu trix  M  dToresatd ,  against  John  Gtuaawagj  who  am wertHi  • 
bbthbiHs. 

The  object  of  the  originaY  bIH  h  to  fiet  aside  a  scrtflement 
thai  was  made  by  John  Gasaawin/^  of  the  profits  of  thtf 
€itate  refti  and  personal  of  Nicholas  GaBsawm/^  deceased. 
Me  to  Mtirif  Gauaway^  then  a  minor,  under  a  power  of 
a\tornej  eiecuted  by  her,  and  to  have  an  account  of  the  ' 
a^d  estate,  and  payment  of  the  sum  found  due.     An  ac- 
count of  the  assets  left  by  /?.  Pottengeri^  also  prayed  for. 
The  defendant,  M.  Pvtlenger^  in  her  answer,  states  the 
power  of  attorney  given  by  Maty  Gassatcay^  (now  the 
complainant  JIary  Steuurt^)  to  John  GasBcncayi  the  de- 
livery by  R.  Pottenger  to  John  GaHsaway  of  ihe  said 
Mttry*8  share  of  her  father's  negroes,  and  other  property, 
and  his  receipt  for  tlie  same;  a  final  settlement  of  her  ac- 
counts before  the  register  of  wills  of  Annt-Arundd  county, 
who  had  stated  an  account;  and  that  the  said  Mary  was 
indebted  for  education  and  maintenance  in  the  sum  of 
£6ir  9  9,  for  which  John  Gasaaway  gave  his  bond.   And 
the  defendant  pleads  and  relies  on  the  said  statement  and 
payment  to  Gataawayy  as  a  bar  to  the  claim;  but  admits  a' 
sufficiency  of  assets.     It  appears  from  the  evidence  et- 
liibitcd,  that  K  Oassaioay  died  on  the  2pth  of  May  179!;;  • 
having  duly  executed  his  last  will  on  the -19th  of  July  1784, 
of  which  he  appointed  H*  Pottenger  sole  executor,  who,  n' 
is  admitted  in  the  answer,  took  out  letters  testamentary 
thereon.     That  R,  Pottenger  took  possession  of  the  estate, 
and  th^t  be  employed  an  overseer,  who  went  there  soon' 
aftefi  ip  wit,  in  June  then  next;  but  that  neither  Pottenger^' 
tiorany  other  person,  was  appointed  as  guardian.  That  the 
]>068es8ion  was  l>eid  until  December  1796,' when  John  Gak' 
saway  became  of  age;  and  that  the  settlement  »bove  men* 
fione4  was  made  in  November  1798,  when  the  compUinanti 
4fary,  was  a  minor. 

tn  cases  oJf  this  kind  it  has  been  usttal  for  the  parties  fo' 
consetit  to  a  decree  to  accoiant,  reserving  all  e<)uity;  but  it* 
is  a  course  that  is  optrohal  with  them,  and'  nbt  being  con*' 
setited  to  by  the  parties,  the  most  important  question  iti' 
the  suit  is  i&o^  to  be  decided,  to  Wit,  Whether  the  com* - 
plainahts  kre  entitled  to  $n  account,  or  whether  the  sMtle- 
inetit  \v\\\t\i  is  pleaded  and  relied  on,  or  any  other  drcum* 
BUAwf  is  4  i^r  to  tiieir  clfuin?    Up^n  a  fult  exanjinatidi^ 
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of  ttioimlject,  the  chaticellAf  w  clearfy  of  opftiidtt,  ftjtt       1819. 
fhe  claim  pf  the  complainants  is  not  Wred  by  the  defence      fmti^I!^ 
•et  up^  Iwt  that  they  are  entitt^  to  an  account.     The  r^a-      ^,^J^ 
son  for  whkh,  and  the  maimtr  m  which  it  is  to  be  takcn^ 
will  be  Atited. 

From  the  interrogatories  in  ih^  bill,  it  wiH  be  pertelred 
fhat  an  account  is  prayed  of  the  personal  estate  of  whicft 
JH.  Poittngtr  was  the  executor,  and  also  of  the  profits  di 
ttc  real  estate,  for  which  be  is  properly  charged  as  gnat* 
dian,  on  the  ground  of  his  having  entertd  upon  the  landi 
and  received  the  ppfits.  And  jt  Jlppears  that  he  ciiit* 
^deied  himself  as  guardian,  and  ticted  as  such,  by  which 
H  may  be  presumed  (hat  the  choice  of  a  guardian  bjr  tli^ 
infants^  or  the  appointmenc  of  one  by  the  cqurt,  was  pre- 
vented. 

The  objeettdfis  to  the  settlement  made  in  \7^%  arfe,  thai 
Mary  GoMMway  being  then  a  minor,  was'jncapable  tH  er-* 
etuting  a  valid  power  of  attorney^  That  supposing  she 
^ootd  otherwise  have  been  of  a  sufiiciete  ae;e  to  receive 
ber  estate,  (being  a)>ove  16,)  yet  tlie  directions  contained 
in  the  will  restraitied  her  power  until  the  «ngei>f  £1.  That 
flte  settlement  was  in  itself  erroneous  and  improper^  ahd 
fhat  supposing  it  to  have  been  iriadt^  by  her  in  person,  and 
after  she  attained  the  age  of  21,  yet  if  made  immediately 
after,  when  the  in^uence  of  her  guardian  ^iglu  not  have 
ceased,  it  would  have  been  liable  to  be  opened  by  this  cmtrt. 

The  answer  ro^de  by  the  defendant's  counsel  to  the  first 
objection,  is  groOnded  on  the^ct  of  1715,  cA.  39^*.  15, 
Which  declares  that  female  orplians  shall  be  accounted  of  full 
ige  to  I'eceive  their  estates  at  tlie^ge  of  16,  or  day  of  mar-  . 
rtage,  which  sh^ll  first  happen!  Without  deciding  how  far 
the  general  rul^  of  law  is  altered  by  that  act,  the  chancel* 
lor  is  of  opinion,  that  in  cases  of  intestacy,  or  their  being 
do  contrary  direction  by  will,  a  female,  above  the  age  of  16, 
would  be  capable  of  authorising  any  person,  by  a  common 
order,  to  receive  her  estate,  by  which  |he  woul^l  be  boitpd 
as  far  t&  any  payment  or  delirery  aboukl  be  made.  But 
it  is  not  so  clear  that  slie  f  oqld  be  bound  by  4  settlemeitt  ' 
made  by  her  ageht,  although  (as  i^  this  case,)  fpeeially 
a^thorbed  by  her.  But  th^'act  of  a8setn|>ly  ought  not  to 
bi&  so  construed,  as  to  take  Aw^y  th^  power  of  liwitiAg,  b)r 
^11,  the  time  when  spch  female  shall  -receive  her  estate. 
Tb^  will  ip  tbis  case  bpc^ueaths  to  the  two  daogliters  ^U 
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the  rooQeyt  to  be  eqpaUy  divided  betwten  thett  at  die  >^ 
of  21.  The  residue  of  the  perftooal  estate  is  giv^  t»  ft* 
three  children,  to  be  delivered  up  to  them  at  the  age  of  £1* 
And  ill  the  deytae  of  the  real  e^ta^  to  the  di^bttrs,  m 
case  of  the  death  of  John^  it  is  directed,  in  C|i8e  of  tkof 
jnarrjing  before  thjs  ^ge  of  21,  qot  to  be  giy«i  9p  t^  them 
until  they  arrive  at  the  age  of  25.  This  direction  ia  Bi% 
tvill  was  remarked  pn  b7  thjd  coonsel,  and  tbp  ehanceUor 
considers  that  it  might  form  alofl^  ^  sofficieiit  olijectieii  It 
the  settlement  that  was  made.  |t  is  admitted  by  tbe^  de* 
fendant's  counsel*  that  Mary  Qcmsawqy  was  not  auttKHTMed^ 
before  21,  to  demat^d  or  sue  for  a  settlement  bat  it  if 
urged  that  sfie  might  before  that  9ge  receive  her  estate^ 
'  Bui  the  chancellor  is  of  opiniont  that  th^  settlement  m 
payment  at  that  time  was  in  contravention  of  the  will  of 
tlie  testator,  and  ougl^t  not  to  be  pounte^nced  by  a  eourC 
of  equity. 

.  In  considering  the  third  ob^ption  arising  from  the  im« 
tnre  of  the  account  itself,  it  will  be  necessary  to  take  • 
view  of  the  situation  of  the  parties.  The  o(Bce  of  giii|r- 
dian  is  certainly  ap  arduous  ope,  but  when  iindertafced^' 
(more  especially  if  without  a  regular  appointment,)  i^ 
AUght  to  be  performed  not  only  with  fidelity,  but  also  wi% 
•kill  and  attention,  at  least  to  a  reasonable  degree,  '^ 
the  will  of  N.  Gassaway^  i?.  Fotfenger  was  appointe4 
executor,  but  was  not  named  as  guardian.  It  appears, 
however,  that  he  immediately  took  possession  qf  the  real 
estate-— employed  an  overseer,  and  exercised  every  otho'. 
act  of  temporary  ownership;  and  ^tbongh  it  is  in  evi^ 
dence  that  sometime  after  he  requesti^  another  person  ta 
^ke  the  management  in  lils  place,  it  does  nqt  ?tppear  ^f|t 
be  ever  applied  to  the  court  to  be  appointed  guardian* 

If  this  reasoiuible  and  obvious  step  b^  (>eep  taken,  the 
laws  would  have  pointed  out  his  course,      l^Hher  the  ac( 
of  iri5,  cA  39,  or  that  of  1785,  ch.  80,  irou|d  hare  ju»-^ 
tified  his  expending,  in  the  maintenance  or  e^uciitioiil  of 
the  orphans,  sums  m  entirely  unproportiened  to  the  prdr 
fits  of  the  estate;  and  the  difficulties  would  have  been  lea- 
aened  by  making  annual  settlements  in  the  orphans  couri| 
as  the  latter  act  directs.     The  same  act  provides  alao, 
that  in  case  tbe  produce  of  the  estate  is  not  suffident  ia- 
0t§imai|(  tfvi  educate  the  minor,  a  part^f  the  prui^lpK^ff^ 
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<»  MAUIrtANlt  tfSl 

A^  pd^sonal  ^Ute  may  be  applieid  by  otAtr  of  the  of •      rf  SIS. 
^ans  court 

The  chadcellor  has  not  been  tfble  to  discover  from  tte 
evideMce,  or  from  the  atateitientB  made  in  the  hoarse  of  the 
argument,  the  precise  grounds  of  the  settlement,  so  is  to* 
leave  due  to  S.  PdUenger  the  sum  of  £617  9  9,  for  which 
he  took  «/•  Ooisawoy^i  bond,  nor  the^  particular  articles  of 
the  estate,  (besideflf  the  skves,)  which  were  delivered  np$ 
wr  does  it  appear  to  htm  ^ith  certainty  whether  the  sums, 
credited  in  the  paper  written  by  the  register  of  wills; 
were  t^dien  into  the  aceeunt.  But  on  taking  from  the 
amount  of  the  charges,  to  wit,  jSS^O  7  7^  the  several 
sums  credited,  independent  of  the  £77  17  10  for  interest 
received  on  certificates,  the  sum  due  would  be  only 
4515  S  10,  soplposing  the  personal  estate,  (being  ^^748  5  3,) 
to  have  been  paid  over  to  her^  and  admitting  the  ;£]S5  to 
be  th^  whole  amount  of  her  share  of  Ji»  PoUenger^s  bond 
due  to  the  testiitor.  The  result  of  the  settlement,  and  of 
the  bond  given  in  her  behalf,  was  that  she  had  only  her 
share  of  the  personal  estate,  Without  having  received  any 
profit  from  the  real  estate,  but  on  the  cotitrary  charged 
with  upwards  of  £^l  for  its  support,  and  charged  with  the 
principal  and  interest  of  the  sums  expended  for  her  main- 
tenance, for  which  no  aid  had  be^  drawn  from  the  inle<» 
rest  of  l^r  estate. 

The  cnanceliokr  has  considered  the  several  items  contain* 
ed  in  the  account  marked  ^4 

The  first  credit  arising  from  the  settlement  made  by  the 
orphans  oourt^  will  not  be  remarked  on  at  present  Oa 
the  debit  side  there  is^  (in  addition  to  otiier  sums  for  cloth- 
ing and  advances  of  money,)  a  charge  of  jS335  5  3,  paid 
for  board,'&G.  in  Baltimore^  to  the  Slst  of  March  1794^ 
and  a  charge  of  d^lOB  1  7,  for  interest  tliereon. 

With  respect  to  the  principal  sum,  it  may  be  a  question 
Imw  far  a  guardian  1$  to  be  protected  where  such  expendi- 
tures iB^re  made  for  the  advantage  of  the  infant^  and  how 
far  she  ought  to  be  answerable  for  them. 

.  In  regard  to  the  propriety  or  legality  of  charging  any 
interest  on  those  sums,  it  is  to  be  observed,  (in  addition 
to  other  objections,)  that  although  possession  was  taken  of 
the  personal  as  well  as  of  the  real  estate  in  ]  7*91,  and  the 
inventory  was  jtaken  in  December  in  the  same  year,  the  final 
settlement  with  the  orphans  courts  and  the  sale  of  the  fur- 
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^teagKr 


U%9.  titwrt  Aid  M5c)c,  4M  B^  tiU  pliia*  utfti^  ^/y^i»l?M^ 
y^^  and  the  settlemtnt  wu  made  withatet  anj  chsrgt  •#  inlft- 
itst  against  the  axecnCor^  It  waa  Ibt  duty  of  te  «n€tt- 
tor,  whea  the  debta  were  paid,  witbin  the  time  pnesorliMi 
by  isw,  to  fMjr  orer  or  to  retain^  m  gMffdiai^  '&•  bah 
larhich  if  properly  applied  would  hove  prevaded  ik^  mat 
'mulatibn  of  charges  against  th6  infonfa.  Among  the  ebar^es 
there  \s  one  of /4d  t  S»  paid  koJ€^iw  board,  wUek  alv- 
cording  to  his  testimomy  wu  hot  paid  in  mootyt  * 
discounted  out  of  m  debt  doe  to  the  estate. 

The  other  charges,  (and  tn  tlie  ohanoeUor^a  apiino* 
laott  exceptionable,)  consist  of  aums  ex|iendad  for  tibe  j 
fif  the  platflation,  which  exceed  the  aiinaubt4)f  the 
•Whrteter  may  be  the  remit  of  the  testimoDy  of  «f  &  mti 
the  other  witnesses,  as  to  the  value  of  th»^Bd  and  atocA» 
and  whatever  oiay  be  the  degree  of  care  and  dt^geMc 
which  the  law  teqairea  frooi  a  guardian  or  recetvea,  iWt 
chancelTor  cannot  doobt  of  the  power  and  jtwtice  of  oped- 
ing  a  settlement  by  which  the  heirs,  who  ware  enlitlad  is 
the  profits  of  the  real  estate  till  the  devisee  arrived  rfagOv 
should  be  brought  in  debt  by  the  way  in  whidi  ft  wai  at* 
naged. 

The  receipt  giten  by  /.  Ckmsmtfoymi  the-lTth  of  Mo* 
vember  1798,  is  so  gentrai  in  its  torma,  that  no  koawladgo 
can  be  derived  from  it  of  what  was  actarally  paid  or  deK« 
vcred;  but  it  is  for  the  fxril  part  and  proportion  of  the  es- 
tate devised  to  Marg  Gatutwuy^  tinder  die  wiH  of  N.  Qm^ 
9moay.  Some  inforfhiatioh  is,  howeverf  given  by  th^  ai- 
swer  of  J.  Gu9tau>mf.  He  admits  die  receipt  of  carlaaa 
bonds  in  the  manner  stated  in  his  answer^  He  admits  that 
he  is  responsible  for  one  third  of  the  proceeds  of  the  feMl 
fale  of  the  effects  of  A^.  Gassaway^  and  the  half  of  certflm 
certificates,  but  he  states,  that  no  part  of  the  eompfmanfs 
glaim  has  been  paid,  except  the  n^*oes.  For  ^tn^  and 
for  the  proportional  share  of  the  personal  property  aofd  M 
the  26th  of  April  1798,  a  receipt  was  given  by  him  oftlfte 
30th. 

The  principle  slated  in  the  fourth  objection  is  rgcog<fc> 
ed  in  HickB  vs.  Hicks^  3  ^(k.  274,  and  in  other  tfl^ti^ort* 
ties;  and  if  the  acts  of  persons,  immediately  after  irrifiRg 
at  theage'of  21,  are  entitled  to  the  favovrabte  interposltf* 
<m  of  a  court  of  equity,  the  xeasoaa  for  H  tautft  be  mwdk 
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JftO^Brv*^'**'^*  m^  «  itfftitnicfiett  of  an  4*t  rf iA««l-  t«l8. 
U;  wkkl^  n  at  kaat  doiibtfiil,  ao  infant  under  that  age,  al« 
thoogh  past  t^t  iKiMlerdl  ta  make  a  a^tilelbent  by  h^- 
fair  (ff  bf  m^^  of  a  power  of  attoi*ncy  exeentcd  dndcr  tha 
jame  4laadT8ii«agaa,  and  la  cootradktkm  aa  to  time  ta  th« 
«iU  af  the  t«8tateir« 

*  The  ehanccUor  is  therefore  of  bpinion,  th*t  the  stfttla* 
Hi^t  nfade  b^  J**  Qaan^way^  on  behalf  of  ilfof^^  the  cotti* 
^plainaat,  trith  X.  PoUmger,  ought  to  beaet  asMe;  and 
that  the  defcndautt  bis  ^ccutrJt,  having  admtt^d  asset*, 
Mght  to  account  witk  the  complainants  aceonKng  to  the 
lirayer  of  their  biH-  With  respect  to  the  manner  of  tak-^ 
Iftg  m  liccount,  U  will  be  observed,  Aat  flto  coto Jilatnants 
)Wve  stated  that  they  did  not  reUi^uisb  any  pari  of  thefr 
aiim  against  Ae  defendant.  And  in  the  cro^s  Irill  hf 
M  Paifengef,  as  executw  of  B.  FoUwigtr^  against 
J.  &a89&way.  the  prays  that  h^  may  be  decreed  to 
pay  any  sum  which  may  be  decreed  to  the  complain- 
«nt«  ftt^  hor-  In  order,  therefore,  tef  enaWe  the  court 
.<o  de^srea  id  either  way,  it  seems  proper  that  an  ac- 
aoiint  should  be  stated,  credWhg  the  defetidant  with  sttcfc 
aums  as  J.  OoBsdway  may  be  liable  for^  and  tlad  another 
fihould  be  stated  vritbottt  such  credits.— i>e^reerf4ccordii«- 
ry-^rtd  aa  totke^croaa  bUlbyitf.  Poitmgif  against  /. 
Oaisaway,  the  same  is  waerved  for  the  decide*  of  AW 

Serenl  report*  md  stttemetate  were  made  by  tbe  ^udi* 
,«•,  to  wHch  there  w«re  WHrtw  ©biectulirt  made  by  tUt 
eomplai8«rt»,.aBd  by  the  drfendant,  At,  PotUng^. 

KU.TT,  Chancellor,  (September  terte  1809.)  lo  the  d«- 
p»eeat  December  term  1807,  the  eha«tellor  «xpregged  hia 
«MOioB  that  the  settlement  made  by  J.  Oofoaag,  •& 
iMhalf  oE  Manf  *«  cotnpWoant,  with  R.  Potlengtr^  ought 
lobe  aetaalds,  and  with  that  view  the  several  aecOunt* 
w»re  ordered  to  be  takeaj  and  aa  to  this  part  Of  th«  ftrat 
rtit-Oecreed,  th«t  the  .aid  aetflemeBt  beaanuUed  mA 

Mt  aeid^ 

Thek^tt^  contained  ia  that  settlement  wiU  nevertho* 
liN»  be  considered,  as  far  aa  they  are  or  ou^t  to  be  include 

^  in  the  present  accmmta.  ._.    r -^ 

;rhe  ftert  poiftt  to  be  cowid^red,  is  thonrtnftar  of  K^ 
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^  CASES  IN  THE  COURT  OV  iA^PBAU 

1813^      portioning  the  relief  to  which  the  complainants  may  be  en^ 
^^^^^^^^      titled  against  the  several  defendants. 

It  is  to  be  observed,  that  although  (hi!  complainants  pray« 
ed  leave  to  amend  their  bill  bj  making  «7.  Ga99away  a  > 
defendant,  thej  stated  in  their  petition  that  thej  did  not 
conceive  it  necessary,  and  an  agreement  was  signed  by 
t]ie  counsel  for  the  defendant,  Mi  Pottengery  that  it  should 
not  operate  to  the  prejudice  of  the  complainant's  claim 
against  her;  and.  from  the  exceptions  filed  by  them^  it  ap- 
pears that  they  object  to  any  credit  being  given  to  the  de» 
fendant,  M,  PoUenP'er^  on  account  of  property  delivered^ 
or  payments  made4  to  J,  Gassaway,  If  tliis  point  rested 
solely  on  the  validity  of  the  power  of  attorney  to  •/. 
Chssaway^  the  chancellor  is  inclined  to  the  opinion  that  h^ 
could  not  be  made  a  party  to  the  cross  bill,  so  as  to  exone- 
rate the  executrix  of  J?.  Potteng€r;b\ii  inasmuch  as  the  de- 
livery of  the  properly  to  J.  Gassaway  ha»  been  in  some  de-r 
gree  acquiesced  in  by  the  complainant,  Sieuart^  and  a  part 
thereof^  to  wit,  his  share  of  the  negroes  has  been  actually 
received  by  him,  it  is  considered  just*  and  within  the  pow* 
er  of  this  court,  on  the  whole  pioceedings,  more  especially 
as  the  complainant  was  not  obliged  to  file  the  amended 
bill,  to  credit  the  estate  of  R.  Pottenger  with  such  sums  as 
J.  Oassaway  may  appear  to  have  received  from  him,  and 
to  charge  J.  Gassaway  therewith,  and  with  such  other 
aams  as  he  may  be  found  liable  tor — which  he  states  him- 
aelf  willing  to  account  for,  and  which  it  is  proved  he  has 
sufficient  funJs  to  pay;  and  in  this  way  a  circuity  of  reme- 
dies is  avoided^ 

The  accounts  which  the  auditor  has  tieemed  it  necessary 
to  state,  together  with  those  which  were  directed  by  the 
connsiel  for  the  parties,  am)  by  the  complainant  himself, 
are  so  numerous  as  to  render  the  subjects  of  them  very 
Complicated,  and  the  examination  extremely  difficult  and 
hborioQS. 

Upon  a  full  investigation  of  these  accounts,  with  the  re- 
|9ortsofthe  auditor,  and  exceptions  thereto,  (which  are 
also  numerous,)  the  chancellor  is  not  satisfied  that  any  of 
them  ought  to  be  confirmed,  so  as  to  be  made  the  basis  of 
his  decree,  without  deciding  on  each  particular  exception,^ 
The  objections  to  the  several  statenvents  will  be  ineiden- 
tally«noticed  in  stating  the  principles  whkh  it  is  thought 
proper  to  adopt  in  the  setUementf  and  the  additional  ac« 
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'counts  which    it   hw    b^6n    found    necessary    to   have       1813,. 

It  will  not  be  necpssary  to  repeat  the  ol^servations  which  «ie5irt 
were  made  in  the  interlocutory  decree;  but  the  chancellofr 
18  still  of  opinion,  that  under  all  cifcufnstance^  i?*  PoU 
ienger^  considered  in  the  light  of  a  guanjian,  was  ar>; 
swerable  for  what  might,  by  reasonable  attention  and  dill- 
gence,  have  been  annually  produced  by  the  estate;  and 
from  the  evidence  he  considers  that  he  ought  to  be  charged 
with  the  sum  of  ^300,  as  the  annual  value  of  the  land^ 
negroes,  stock  ^nd  plantation  Mt^psils.  QTh^  chanceitoi^ 
then  takes  up  the  severa}  itams,  ^c.  in  the  accounts, 
making  various  observations  thexepn^  and  amongst  others 
the  following:]  The  next  charge  is  qpe-third  of  the  ba- 
lance of  the  personal  estate,  apcordipg  to  tl^e  final  account 
passed  by  the  orphan^  court,  which^  notwithstanding  the 
lincertainty  above  mentioned  respecting  the  allowance  fqr 
the  corn,  apd  some  other  doubtful  items,  tN  chancellor 
has  not  thought  it  proper  to  depart  froni*  ^ 

By  these  accounts  there  appears  to  be  a  tmlance  due  to 
the  complainants  from  the  defendant,  M.  FQlJenger^  as' 
executor  of  R.  Potienger^  of  ^13  14  3,  up  tQ  the  Istof 
iF'ebruary  1806,  which  will  be  the  ground  of  the  d^Cr^^ii^ 
this  part  of  the  case,  And  it  is  to  be  observed,  that  what* 
ever  suras  R,  Pottenger  was  answerable  for  as  'l^iecutpr, 
be  became  also,  (^s  far  as  the  balance  remained,)  answer- 
able for  as  guardian;  and  that  it  is  only  for  the  sake  of 
perspicuity  that  the  accounts  are  stated  against  bim  ia 
ihose  different  capacities* 

By  the  ^am«  account  •/.  Gaasqwayt  is  mfide  debtor  to 
the  complainants  in  the  sum  of  41^49  5  3,  being  the  ag* 
gregate  of  the  credits  given  to  ^.  Pottenger  for  articles  4e* 
livered  to  J.  Oassaway.  Another  account  was  directed 
to  be  stated  between  /.  Gassaway  and  the  copfiplainantsi 
charging  him  with,  &c.  by  which  the  balance  due. from 
l^ira  to  the  Ut  of  February  1808,  including  interest,  &Cf' 
^mounts  to  £1413  14  3. 

'  The  cross  l^ill  j;)ravs  that  J.  Gasaaway  may  be  decree4 
to  pay  finy  sum  which  n\ay  be  decreed  to  the  complainants 
from  the  executfix  of  JR.  PoUenger;  but  this  cannot  be 
extended  further  than  to  the  sums  for  which  he  (Ga$aa* 
way  J  is  justly  answerable,  and  which  so  far  lessen  the  a* 
l^ou^t  that  4*  PQitmger^s  ^ti^te  would  ptherwise  be  liable 
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181^  f(»iV  Nar<?ttitheeoi*H«i«ftheboiid^iiiil?iliHjft^ 
«/.  G4U9miHnf  to  A.  PMmger^  be  coastratd  to  giw  vf  li-^ 
4it]r  to  tbt  settleyncnt  maOei  or  to  enfoiro  it  ag^iittt  Go»f. 
se^ajf^  when  it  hu  been  lUiDuUed  m  ngftiMt  tbe  c#i»pl«i9-- 
Mtp. 

The  object  of  this  bill  i|ppe»rt  to  We  been  imianv^ 
headed  by  the  defeodant,    Gat^atf^  in  the  $rst  |)art  nf 
his  iDswer,  which  relates  to  bis  own  bond  dated  in  No^ 
rember  1798,  but  in  the  sequel  of  the  answer  the  bond  mi 
mor^ge  from  him  to  /?.  Fottenger^  referred  to  in  the  billy 
nre  omitted,  llie  bonds  and  pnortgage  canno^  be  cancelledi 
as  is  prajed  bj  tbe  defendant,   Ga$sawaj/%  beoauM;  hif 
own  bo^d,  and  that  given  bj  j3.  H^hUcy  (who.  mirrie^  tbt: 
other  sister^}  hare  no  relation  to  the  present  suits,  and  beii' 
^use  the  depree  to  he  made  against  him  will  be  on  the  bMl^ 
fs  ameodedy  |uid  tbe  cross  bill,  and  will  inTolve  fi  decjsir 
OB  upon  the  extent  of  the  obligiitioo  arising  from  U»  Imd*. 
of  indemoity  pn  account  of  tbe  cpmplain4D|f  Aiwrjf,      .  . 

There  is  another .  part  of  the  pa^e  whi^h  it  is  nec^mry. 
i^  4^terniine.op«  vi;^    "Whetlver  under  the  prayer  for  ge»_ 
i^eral  relief  in  the  cross  |>iU,  and  under  the  prayer  of  th^., 
amended  bill,  ^  sale  of  the  property  mortgaged  by  •/.  Gm« 
io^ffuy  to  S.  PfittrntgiTf  oo^t  to  be  decr^edf  io  orj^r  t# , 
raise  the  sum  fouud  to  be  due  from  J.  Ga$$awayi     Th^^ 
chancellop  is  of  opinion,  that  the  complainanU  are  ^ntitled^, 
in  the  iifst  place,  to  the  bepefit  of  the  mortg^e  which  f  ^ 
tfken  by  JL  Potitnger  as  a  further  security  on  the  i>Qi»4, 
gifon  by  J»  GuiMaw^)ff  on  the  delivery  of  the  property  ^ 
his  sister  Mqry  to  him,  notwithstanding  that  tbe  Qtor<gagf|. 
was  t^en  also  to  secure  othef  claims. 

Accor<liiV  to  the  usual  course  of  proceeding  in  decr^e% 
on.accwnts  in  ^is  cpurt,  the  sums  due  frpm  tbe  defeo* 
4ai)t8  respectively,  on  t|i^  ^st  pf  February  1808»  alihoipgli 
they  are  the  aggr^te  pf  principal  and  interest,  will  bea^ 
interest  from  tha^  day.  Dtcrudy  that  the  defendant  il/.  Pa^« . 
I^^er,  executrix  oi  17,  Pottmger^  do  pay  to  the  ^oiupUip^^ 
•nts,  or  bring  into  this  court  to  be  paid  to  themt  ^913  H.]}, 
cprrentjnopey,  with  ipterest  theffeon  from  theUt  of  F^bfua^^ 
ry  1 808,  until  the  same  be  paid,  &c.     Jkcretd  alfM\  that  ^^% 
less  the  defen4^t,  /.  Gaisatva^^  shall  on  or  before  the  26tl^ 
of  March  1810,  pay  tq  the  complainants  <^  brinf^  jn^  <ic«  tbt 
#umof4l41$  14  S  current  money,  withiptese9t  fram.)l||. 
1st  of  Fdmar^  ;8Q8|  until  ifl^  ^  the  tfpst^  ^U^ 
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Jm  GoMwwav  tp  the  saltl  R*  P^Hmgety  dy  deed  of  nrart* 
^  jag«  djOed  ihe&thof  Japutr;  ]S00«  orfuch  {^trtpfte 
JWi  tr^ds  or  jBitherof  d>em,  aft  siaj  be  ftuftcient^  shall  be 
•old.  That  yi  I  )>ff  and  he  ifi  hereby  appointed  trustee 
for  th^  purpose  of  making  the  said  ^|e,  &c.  Deemd  atf^ 
that  the  parties  respectivelj  pay  ^etr  wn  costs,  f roi^ 
this  decree  the  defcndaiits  appealefl  to  this  court. 

The  cause  was  argue4  before  Chasei  Ch.  J.  ai)4  ^D- 
tsHOLsoNy  and  ^a^uej  J«  c 

'  Pk^tmy^  /^Attomey-Gefieral  U.  S.)  Sha^f  ^  Tf. 
Muchmmi  for  the  Appellant,  Ai«  PoUenger^  referred  t» 
ike  will  -of  N.  Qaiiaway^  mentioned  and  set  out  in  the  re<* 
cerdt  dated  the  19th  of  Jolj  ir84,  wherein^  fimongit  others^ 
•re  the  follomn^  d^iriaea»  ti^  *^knprimi^  I  give  and  be* 
q«i|99th  unto  ray  loving  son  John  G^tapwayn  and  to  the  hetrg 
of  his  hody  lawfully  begotien*  all  niy  real  estate,  at  the  ago 
rf  twenty -one  years,  provided  he  does  not  marry  before  he 
errives  tkb  the  age  of  tmnty-one  yearfi  if  he  ddes,  it  is  the|| 
foy  wHI,  that  no  part  of  my  pal  estate  shall  t>e  delive4Ne<| 
up  to  him  till  he  arriyea  to  the  age  of  twenty-five  years* 
Atid  the  pfofita  ac;^ing  on  thp  said  real  estate,  during  tho 
term  of  five  years,  to  be  equally  divided  between  my  two 
daughters  hereafter  named.  Bnt  if  my  aaid  loving  son, 
John  Ottnuwmf^  should  die  without  lawfjil  i»Hue,  I  then 
give  and  bequeath  unto  my  loving  daughter,  Mary  OH$m^* 
wtty^  and  my  loving  daughter,  &ir«tA  OMtt  QcaMUwrnf^ 
a«d  til  the  heirs  of  their  bodies  lawfully  be^tteo,  all  m/ 
nal  estate,  to  be  equally  divided  between  thens  It  4s  ai-^ 
HO  my  will,  that  if  my  said  loyin|;  daughtpni  ahould  many 
before  the  age  of  twetityone  years,  that  then  my  said  real 
eatate  riiall  be  taken  into  the  posseesion  of  my  executora 
hereafter  pamt^i),  and  not  to  be  given  to  them  till  they  aiv 
tire  tothe  age  of  t^fenty-five  years.''  *'//^  I  Map  give 
and  bequdath  unto  my  said  two  lovii^  daMghters,  all  the  > 
money  that  should  be  due  me  at  the  time  of  my  dea^ 
either  epon  boed,  iiete,  eertiAcate,  or  open  yccoqnts,*  in*^ 
oMiog  the  interest  thereon,  to  l)0  equally  f)tTide(|  between 
tbem  i|rhen  they  arrive  to  ^e  9go  of  twenty Muie  yean. 
And  after  the  paypient  pf  all  my  just  debt9, 1  give  ajid  be- 
fteatji  uut4f  my  ^\A  thi;^  lovlp^  children,  ^11  the  resithm. 
f^  {Ppr  p^f!W0f4  -^tat^i  <^  be  f^rercff  up  t^  the)u  wheil 
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6m  cases  in  the  court  ov  appeals    ^ 

IS!  8.       they  avriye  to  the  age  of  twenty -one  years,  to  Im  tqvallr 
^J^^^^^      divided   amongst  tljem.'*    He  thai  appointed  Doctor  i?d- 
tlL^       *«r/  Pottenger  k'ts  sole  esecnton     The  testator  died  in 
1791*     Hid  son,  John  Castaway ^  was  bora  on  the  Uthef 
December  1775.     (lis  daughter  Mary^  (one  of  the  com- 
])lainant6,}  was  born  on  the  4th  of  January  1779;  and  lits 
other  daughter,  Sarah  Cotter^  •  was  born  on  the  6th  of  Oc- 
tober 178a    They  stated,  that  i\it  fint  question  was,  Wh# 
^as  to  receive  the  profits  of  the  estate?    /•  Qassattay  ar- 
rived at  the  age  oi  21  years  on  the  12tb  of  Pecember  179^ 
without  having  married.     The  chancellor,  by  his  decree, 
does  not  stfite  what  portion  of  the  estate  the  daughters  were 
cnthled  to.     They  were  not  entitle  to«4he  prsits  of  tlm 
estate  upon  J.  Gattawatf^s  arriving  to  ike  age  of  £1  yearwi 
unmarriedi  as  it  cannot  be  presumed  the  testator  inteAcMl 
that  his  son  should  have  no  part  of  tite  rents  and   profits 
until  he  arrived  to  the  age  of  S5.     He  was  the  first  object 
of  the  testator's  bounty,  and  it  cannot  be  i»opposed  he  was 
left  unprovided  for  until  he  attained  the  age  of  £5.    The 
devise  to  «/.   Gassaway    roust  operate  as  a  devise   in 
presenti,  and  in  no  other  way;  and   if  so,  he  was  en- 
titled to  the  profits  during  his  minority.  '  If  he  married 
before  21,  then  the  profits,  after  that  time,  and  until  he 
arrijred  to  the  age  of  25,  would  go  to  the  daughters.     The 
profits  were  to  be  separated  from  the  estate  only  on  the 
vbon's  marrying,   when  the  daughters  were  to  come  in  fokr  ' 
those  arising  between  the  time  of  the  son's  marriage  and 
his  arrival  to  the  age  of  25.     It  is  cleifr  from  the  will,  and 
the  Intention  of  the  testator,  that  the  profits  should  go  to 
the  son  unless  he  married  liefore  S],  and  if  he  did,  he  was' 
then  to  be  debarred  of  them  until  he  arrived  to  25  years  of 
'  age.  They  referred  to  Doe  vs.  Lea^  3  71  it.  41.  Betah  vsk 
ferry,  3  ^/*.  102j  and  Thomas  vs.  TFoottorif  4  Sarr.  ^ 
it  Hen.  4^8. 

%  That  under  the  act  of  IflS,  ch.  39,  females  v»rere- 
accounted  of  age  at  16,  or  day  of  marriage,  for  the  piir*' 
pose  of  receiving  their  estate;  an^l  although,  under  the 
will,  the  daughters  of  iV^  Gassaway  could  not  at  the  age  of 
16  demand  their  property,  yet  it  did  not  prevept  their  esv 
tate  being  ^eliyeyed  to  them  at  that  ago. 

Harper  and  Magruder^  for  tho  Appellees,  contended, 
y  Thatthf  pow^ofattorpe^  ef^cutedb^  ^arj^  ^^^ 
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^  gppetlieS)  before  the  a^of^U  was  null  ahd-void;       lil3« 
Un^t  the«Qt«r  iri5i»  0^.  39,  makes  females  of  age  at  16, 
to  enable  .Ihem  to  receive  their  estate,  but  ftir,  no  other  pur- 
|ki8e.    Thej  referred  to  Low  V».  Gisi^  5  Itttrn  4r  Johns: 
W6,  (note.) 

tL  That  a  ipiardum  shall  not  be  allowed  for  any  mm  of. 
iQonej  beyond  the  amount  of  his  ward's  estate  for  her  edd-^; 
clitiOQ  and  maintenance.      T^ej  referred  to  the  act  of 
ir85,  e!u  80   ChapUnvs.Cktif^in,  S  F.  f^m$,  S65;  and 
The  AUomey^Gentr&ltfs.  Sydzrjm^  I  Vernon^  aS5. 

S.  That  the  devise  to «/.  Oastaway  was  i^n  executory  cle- 
Vtse;  and  thatuatil  his  arrival  to  the  age  of  2^j  tlie  pro- 
&s  of  the  estate  were  to  be  equally  divided  amongst  all 
tiie  children  claiming  as  heirs  of  the  testator.  They  refer* 
red  to  d  FaofiM,  18,  24,  05.  Clarke  vs.  SmUh^  1  Lutw^ 
»8. 

Chass,  Gh.  J.  delivered  the  opinion  of  the  court  It  is  , 
the  manifest  intention  of  the  testator  that  John  Gassaway 
should  take  an  estate  in  tail  in  present^  with  a  remainder 
in  tail  to  his  two  daughters^  Afary  and  SaroJi^  as  tenants 
i«  common.  It  is  also  his  intention  that  his  son  should  not 
marry  before  he  attained  the  age  of  21:  and  to  secure  a 
compliance  with  this  prohibition  to  marry  before  21.  the 
testator  imposes  the  penalty  on  him  of  loss  of  the  pi-ofita^ 
for  five  years,  and  vests  them  in  his  daughters  on  the  con- 
tingency of  his  marrying  before  21.  tt  certainly  was  pot 
his  intention  to  tleprive  his  son  of 'any  of  the  profits  of  his 
real  estate  unless  he  did  marry  before  he  attained  the  age 
of  21,  nor  was  it  his  intention  the  piofits  f^hould  vest  in 
his  daughters  only  on  the  contingency  of  bis  son^s  viblat- 
ing  the  prohibition. 

The  testator  directs,  in  case  his  son  should  marry  before 
dl,  that  no  part  of  his  real  estate  should  be  delivered  up 
to  hun  until  he  arrived  to  the  age  of  25  yeafs.  A  similar 
restriction  is  imposed  on  his  daughters.  Such  a  construc- 
tion.is  to  be  made  of  the  will  as  will  best  effectuate  the 
indention  of  the  testator,  if  it  does  not  contravene  some 
rule  or  principle  of  law.  It  is  very  plain  the  testator  did 
intend  the  son  should  not  possess  and  manage  his  real 
estate  before  21,  and  that  he  should  not  be  deprived  of  the 
pfofits,  unless  he  married  before  21,  for  he  vests  them  in 
the  daughters  only  on  that  contingency,  and  then  only  for 
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tft^.      fi^t  ffkr%:    tf  an  «itate  tutl  vtes^^  in  the  8i>n« 

Jj^^      td  be  d^irereil  ^  ^Uhnv  on  hw  atluniiig  tb<  i|^  «f  fttt 

^^^       did  not  i\kt  tratatof  ditfpofe  of  all  hi»  r^nl  ealale,  except 

4h^  t^taraoH  af^  the  ramainder  in  tail  to  bie  daoghtef^?  If 

ao,  io  y^hwm  did  the  profita  belong  bat  the  aoi  h^  tb# 

^(h  of  the  testater  tiatU  the  son^a  lUaiMieiit  tcf  tke  i^^ 

ff  any  inteiieit  remaincfd  in  the  teatator  nvdiapoaed  i^- 
except  tbf  nererftion,  what  was  it^  and  andd  rt  be  mcW 
than  the  pr^ta  imn  j[he  death  of  die  taatator  itiitil  hia  909 
aboetd  arHre  at  the  age  of  21 P  Hd  certatnlj  diet  not  cikH 
fider  them  aa  distinct  fnm  the  estate  detiaad  ta  Ma  ae% 
mnA  his  only  igtentfon  tvas  that  hia  aen  ahedd  «ioC 
tf^  possesviobf  aM  manage  the  estate^  before  ht  attaiocd 
Ma  aga  of  2K  He  haa  not  made  t  p^rtlcttlar  di^Auidon 
of  <he  profits,  and  it  is  plain  that  he  did  not  intend  .  latf 
daughters  should  have  any  of  the  profita  of  the  rtal  estate 
only  on  the  contingency  of  the  son's  marryiog  before 
St.  That  conlingency  never  happen^,  and  (he  daugh- 
ters are  not  entitled  to  aoy  part  of  the  profits  of  the  real 
estate.  If  the  estate  vested  in  the  son,  and  would  hate 
descended  to  his  issue  in  case  of  his  marrying,  dyingt  tod 
leaving  issue,  before  heattamed  the  age  of  £1,  the  profits 
must  attach  to  the  immediate  vested  interest  devised  to  the 
aon,  as  an  inseparable  incident^  ther^  being  no  dispositioa 
of  them  by  the  testator;  and  thia  exposition  correspondi 
with  the  apparent  intention  of  the  testator*  as  disclosed  If 
the  will,  00  considering  it  collectivelyf  and  is  not  in  eon* 
travention  of  any  rule  or  principle  of  law. 

The  court  caused  an  account  to  be  stated  on^prineifdeS' 
adopted  by  them,  viz,  Robert  PoUenger^  as  executor  of  Jf^ 
OatBuway^  was  charged  in  account  with  the  cmnptainantn 
with  their  proportion  of  the  slaves,  one  half  of  Sobert 
PottengerU  bond  to  the  deceased,  with  interest  thereon  !» 
tlie  ist  of  September  1791,  and  one  third  of  the  balance  4t 
4>ther  property,  excluding  l>onds,  JLC  Upon  ^e  amoiMf 
of  these  principal  sums  interest  was  charged  to  the  1st  af 
January  ir9d,  and  one  fourth  of  the  whole  sum  elpendei 
in  maintenance,  &g.  was  then  deducted.  Interest  was' 
charged  on  the  balance  then  due  to  the  tst  of  January  1794^ 
when  a  like  deduction  was  made,  and  so  in  like  manner  \0 
the  J  St  of  January  1795,  and  1st  of  January  1796.  0i.' 
the  balance  then  due  interest  waa  chai^ged  to  the  tat  of  AK 
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AHfTf  mr,  when  the  taltie  of  the  »Uf«B  detiveredte  JoAm      1815. 
ChsMnjimff  was  deducted.    Interest  was  then  charged  on 
the  balance  dtie  io  the  irth  of  November  1798,  aa  also  one 
half  of  alt  oums  of  moofej  received  on  bunds,  &c.  with  in* 
tereat  charged  on  the  said  several  auma  ao  received  from 
Ihe  respective  times,  to  the  17th  of  November  1798.    it 
deduction  was  then  made  f(»r  property  then  delivered  t4 
John  Qassarvay.    On' the  balance  interest  was  charged 
to  the  trth  of  Jannarj  18t4,  leaving  a  balance  then  due 
of  81195  93.     Decreed^  that  the  decree  of  the  court  of 
chancery,   so  far  as  the -same  relates  to  the  appelant,  M. 
fMenger^  be  reversed  and  annulled^    Z>ecre«c£  also,  that 
the  appellant,  M.  Potienger^  executrix  of  i?.  Poittngtr^ 
(ring  into  the  coort  of  chancery,  to  be  paid  to  the  appel* 
lees,  or  pay  to  them,  the  avni  of  81195  95,   witli  inte- 
rest thereon  from   this  17th  of  January  1814,   until  paid, 
ice. .  Decreed  also,  that  each  party  pay  their  own  costs  in- 
curred in  this  court  and  in  the  court  of  chancery.     Decreed 
also,  as  to  the  residue  of  the  said  decree  of  the  court  of 
dhancery,  so  fair  as  the  same  relates  to  the  appellant  J. 
Oasaawm/^  that  the  same  be  affirmed  nisi^  cause  shown 
during  this  skting  of  this  court;  and  that  if  such  cause  be 
not  shown,  then  the  chancellor  proceed  to  carry  his  said 
decree  into  full  effect  against  the  said  Gaisaway.   Decreed 
also,  that  the  chancellor  pass  all  necessary  orders,  or  de- 
crees for  carrying  this  decree  into  full  and  complete  effect 
against  the  said  3/.  Pottenget^  executor  as  .aforesaid. 

DECRBE  RBTERSEXX* 


Matdwsjj.  €l  o/.  Lessee  VS.  Caeroll.  Deoember; 

Appr/il   from  BaJiimore    County  Court.      Ejectment  ,.^j;  «^;j['«f 
brought  by  the  appellant  to  recover  a  tract  of  land  called  JJJUJcJ*^  ''^^ 
ikferrymarCs  Loi,  on  separate  demises  of  one  fifWi  part  by 
each  of  the  lassors     The  defendant,  (now  appeljee,)  took 
defence  on  warrant,  and  plots  were  returned. 

1.  At  the  trial,  the  plaintiflT  read  in  evidence  a  patent 
granted  to  Cliarlea  Merryman  and  Nicholas  Haile^  oh  the 
6th  of  May  1689,  for  Merryman*s  Lot^  containing  210 
acres,  more  or  less.  It  was  admitted  that  Merryman  and 
Ucnle  divided  the  said  tract  of  land  between  them,  an^ 
.that  Merryman  receive  all  that  part  which  lies  to  the  N 
TOL.  m.  46 
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Ibid.      £  of  A  line  drawn  on  the  plot^,  and  Ilaile  r^ceitred  all  ttisii 
part  which  lies  to  the  S  W  of  the  same  line,  (this  latter 
p^rt  being  the  land  in  cootroverj,)  and  that  they  took  pos- 
session of  their  said  respective  partS4     The  plaintii*  alsQH 
gave  tn  evidence,  that  NicMoi  HaUi  died  in  17S0,  Mv^ 
ing  made  his  last  will  and  testament^  deVising  his  said  part 
of  Merr^man*i  LqU  [See  the  devises  set  oui  io  the  case  of 
CarroWg  Lessee  v$.  May  dwell  el  aL  ante  292.]    The  plata- 
tiff  furtlier  gave  in  evidence^  tlmt  Frances  Haile^  the  devi- 
fee  for  lifts  and  Neale  Ilaile^  the  devisee  in  r^maimler,  of 
aaid  Ipart  of  Merryman^s  t/ot^  lived  together  thereon  until 
•bout  the  year  1740.     That  a  eertain  Benjamin  Lang  pur- 
phased  of  a  ceHain  WUHam  Horthington  a  tract  of  land 
called  The  Forrest^  in  fee  siinpie«  and  that  Lang  agreed  to 
let  William  Carter  have  one  fildf  of  the  said  land,  dpon  bitf 
paying  the  sura  of  itn  pounds  sterlings  which  said  sum  of 
money  he  accordingly  paid,  and  himself  and  Lang  entered 
jupoD  and  were  possessed  of  said  tract  of  land,  before  and 
in  the  year  1740,  biit  obtained  no  deed  or  conveyance  fuc 
it  at  that  time.    That  Nealt  Haile  and  tftlHam  Carltr^ 
being  so  possessed  and  entitled  to  the  said  parts  of  the 
tracts  of  land  called  Mertt/ftian^s  Lot  and  The  Forrest, 
did,  by  parol  agreementy   mutttally  exchange  said  parts  of 
aaid  tracts  of  land  ^  and  in  pursuance  of  said  exchange,  la 
the  year  1740,  Neale  Haile  removed  to  and  took  possession 
of  Carter^s  part  of  Tlie  Forrest^  and  continued  in  the.un* 
disturbed  and  peaceable  possession  of  it  until  his  death  in 
the  year  1796,  and  also  devised  the  same,  by  his  last  will 
and  testament,  and  that  his  devisee  continues  to  this  day 
in  the  undisturbed  and  peaceable  enjoyment  and  posses- 
sion thereof;  and  that  Carter  removed  to  and  toolc  pusses- 
siun  of  Neale  HaUe'^s  part  of  Merri^an*s  Lot^  in  conjunc- 
tion with  Frances  Haile y  by  her  permission  and  ccmsen^y 
to  whose  daughter  he  bad  been  and  then  was  married,  aod 
lived  in  the  same  house,  with  Frantts  Haile^  the  devisee 
for  Jife  of  Nicholas  Haile,  during  the  winter  of  the  year 
1740,  aud  in  the  spring  he  built  himself  a  house  on  it,  and 
began  to  clear  and  cultivate  the  same,  and  continued  ia 
the  undisturbed  possession  of  it  from  that  time  until  the 
year  1778,  with  the  approbation  and  consent  of  Frances 
JJaile^  the  tenant  for  life,  when  he  removed  awtfy,  and  Ja* 
seph  Elisor^  under  a  contract  of  purchase  from  Car/er«  en- 
ured in  possession  of  the  place*.    That  Ensor^  if  he  evjir 
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paid  any  part  of  the  consjiletation  \vhicli  was  to  h^vc  beeh 
paid  to  Catitr  for  the  Raid  land,  altogether  failed  to  paj  a 
considerable  p<irt  thereof;  and  that  about  the  time  of  th^ 
^catli  ofEnsor,  %vhich  happened  abont  the  year  1779  or  1780, 
Carter  returned  and  took  possession  of  said  land  again;  and 
that  Carter  never  gave  any  t|eed  or  conveyance  for  the 
wild  land  to  En^(kri  and  that  tktrter^  and  those  claiming  uTi- 
der  him,  were  from  thenceforth  in  the  peaceable  possession 
of  the  8ai<l  lands,  until  they  were  ejected  therefi-om  by  Da- 
vid  M'Mechen  and  Efijah  Mertyman^  feting  as  trustees  of 
Joseph  Ensor^  a  lunatic,  and  son  of  the  said  Joseph  Bfisor^ 
deccaseil.  That  Carter  died  in  1782,  having  by  his  will, 
^ated  the  21st  of  December  1781,  devised  the  said  part  of 
Mern/fnan-s  Lot  to  James  MaydweU^  who  married  hh 
'daughter  Temperance.  This  devise  was  ^s  follows:  **/(f£m, 
"KoWwhercas  I  was  possessed  of  a  tract  (if  land,  being  part 
of  JVerryman^s  Ij>i  and  part  of  Hail^s  Jdditiony  as  ex- 
pressed by  Nitlwhs  Hatters  will,  which  land  was  willed  by 
4lic  said  Nicholas  H(iUe  to  his  son  iVea/e,  for  which  I  chang- 
ed another  tract  in  the  Forest,  and  made  the  said  Neak  a 
lawful  right,  and  he  now  refufes  tq  make  me  a  right  Now 
'I  do  hereby  give  unto  my  son-in-law,  James  Maydweffp 
full  and  ample  authority  to  sue  for  the  sain^,  to  all  intei^tsi 
and  purposes,  as  I  pould  do  myself  if  I  was  in  being  ami 
there  present;  and  if  be  recovers  the  same^  it  is  my  will  antt 
desire,  that  my  dear  and  well  beloved  wifid  ^nne^  shdH 
liave  her  living'  in  or  on  it  during  her  life,  proviiled  she 
dies  2^  widow,  but  in  case  she  marri^a  again,  then  she  shaU 
quit  all  claim  or  piivilege  thereto,  and  the  rightto  ilescend 
"to,  and  become  the  right  of  my  said  son-in-law,  the  husband 
of  my  daughter  '('empermice^  and  their  heirs,  for  ever;  and 
in  like  manner  after  her  decease  if  she  dies  a  widow." 
Tliat  Temperance  and  James  died  before  the  institution  ef 
this  suit,  intestate,  leaving  the  lessors  of  the  plaintifiT  their 
unly  children  and  heirs.  That  at  the  time  of  ^  exchange 
between  NeaU  fhile  and  William  Carter^  the  said  Ntak 
'ffaiie^ve  his  bond  of  conveyance  to  Carter  ^  for  the  coiv- 
▼eyance  of  said  part  of  3:iernfman^8  IM^  in  pursuance  ©f 
«aid  exchange,  winch  bond  was  not  now  In  possession  %i 
the  plaintiff,  and  was  proved  1o  have  been  lost.  That  W^ 
fifim  fTorth^ngton,  in  pursuance  of  said  exchA9^«  by  dead 
of  bargaii\  and*  sale  r^vt^arly  executed  on  the  lOth  ofd«p- 
•tomber  iHl,  conveyW  (j^U-the^aki  la^d  oalHd  The  fomsi: 
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1819.  io  hemk'^aVt  and  Benjamm,  Longr  contiintiig  200  Hcr^ 
for  Hie  consideration  of  ^eiS  sterling  mon^j.  That  the 
share  or  inter^t  o(  Benjamin  Long  in  7'ht  Ihrrest^  came  hf 
regular  and  legal  convejance  from  said  lumg  to  Jouj^ 
Taylor^  and  that  Carter  and  lAmg  held  each  one  half  of 
ihat  tract,  as  hi  seyeralty,  before  the  exchange  between 
Baile  and  Carter;  and  that  iSi^r^Haile  made  saiti  exchange^ 
and  took  possession  of  his  part  of  The  Forreztm  pursuanct 
«f  the  exchange,  he  and  Long  held  each  one  half  said  tract 
in  severalty,  until  Long  sold  and  conveyed  his  part  tliere- 
of,  and  the  same  came  as  aforesaid  to  Joseph  Ta^ov;  and 
that  7Vjy/or  and  Haxie  thereupon  did,  by  deed  regularly  ex- 
ecuted, acknowledged  and  recorded,  cinfirm  said  division^ 
and  holding  in  severalty,  and  divided  thereby  the  said  land 
between  themselves,  in  pursuance  of  and  according  to  sei^ 
holding.  That  although  Joseph  £ntor^  the  father,  died  pos- 
sessed of  considerable  property  real  and  personalryet  th^ 
same  was  greatly  insufficient  to  pay  his  debts,  and  that 
Carter^  nor  his  representatives,  have  ever  been  paid 
the  balance  remaining  due  as  aforesaid  for  the  purclias^ 
of  said  land,  from  Jp»q)h  ^neoVf  or  any  other  person; 
and  that  Frances  Haile^  the  tenant  for'  life,  died  some 
time  in  the  year  1774.  The  defendant  then  rpad  in  evi- 
dence, by  consent,  the  depositions  of  Btnjan^in  Long  and 
George  Chiles.  [See  them  set  forth  in  the  before  mentioned 
case  of  CarroWs  lessee  [vs.  M^ydwell  et  aL  ante  £92.] 
He  also  gave  in  evidence  an  indenture,  executed  on  the 
1 1th  of  April  1771,  by  Neale  Ilaiie^  with  a  certain  fVilU- 
am  Cooke^  to  the  said  Joseph  Enspr^  of  and  concerning  the 
said  land  called  Mcrn/mftn^s  lA>t;  and  also  a  common  re» 
coyery,  suffered  by  satfl  Neale  Haile^  to  said  Joseph  Bnsor, 
of  and  concerning  the  said  land,  with  a  writ  of  seizin 
Ihereop*  and  the  i*eturn  of  the  said  writ^  ^nd  that  the  said 
indenture  was  made,  ^nd  common  recovery  su GTered,  with 
the  knowledge  and  consent  of  the  saiil  fnihf/m  Carter ^^pjL 
in  pursuance  of  the  permission  given  by  him  for  that  par* 
pose,  as  stated  in  the  said  depositipn  of  said  Chiles.  [§ec 
the  deed  and  common  recovery  ifi  CarroWs  Lessee  vs* 
MaydweU^  et  d.  on/e39£*]  That  in  or  about  the  year  1 7t% 
Joseph  j^nsor  died,  leaving  a  very  considerable  reafestate, 
imd  also  leaving  an  infant  son,  Joseph  f^nsor^  his  heir  at 
hw^  who  was  an  ideot,  and  a  daughter,  Mtury  Ensor;  an4 
lliat  after  the  death  of  Josq^  JEnsor,  tl»e  fatbrr>  an^  49^ 
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,lng  the  inbncy  of  Joseph  Ensofj  the  son,  Wittiam  Carter^  18l5w 
Alleging  that  seTcnfj  pounds,  part  of  the  sum  agreed  to  be 
{Niid  to  him  by  Jofstjik  £n$or^  the  father,  for  his  right  to 
fart  of  AJerryman^s  Lot^  still  remained  due  and  unpaid, 
ye»entered  into  the  said  land,  and  possessed  himself  there- 
of, and  died  so  possessed,  having  first  made  his  will,  as 
•tated  and  proved  by  the  plaintiSl  He  also  gave  in  evi- 
dence an  act  of  assembly  appointing  Elijah  Merryman  and 
David  M^Mtchen  trustees  of  the  person  and  estate  of  tha 
said  Joseph  Enaor^  the  infant,  passed  at  May  session  1783* 
And  that  after  the  passing  of  the  said  act,  and  the  death 
of  Wil/iam  Carter^  and  during  the  life  of  Joseph  Emor^ 
the  infant,  Mtrryman  and  M*Meehcn^  under  the  authority 
in  tlie  said  act  contained,  brought  an  action  of  ejectment 
in  the  general  cxmvi  against  James  MaydwelU  then  in  pos- 
session of  tlie  said  part  of  Merryman^s  Loi^  tinder  the  will 
of  WilHam  Carter^  tp  recover  froni  him  the  said  land,  ia 
which  action  the  aforesaid  deposition  of  Benjamin  Long 
was  taken  on  the  part  of  the  defendant,  and  filed  in  the 
cause;  and  tiiere'  was  a  verdict  for  the  plaintiff  in  May 
term  1789,  a  writ  of  possession  issued  to  October  term 
1790,  and  possession  thereof  duly  delivered  to  Mernjman 
and  M^Mechen,  on  the  t8th  of  September  1790.  He  also 
gave  in  evidence  a  deed  of  mortgage  frorp  the  said  Ensor, 
the  father,  to  Charles  Cqrrofly  of  CarroUtor}^  duly  execute 
.ed,  acknowledged  and  recorded,  dated  27tli  of  June  1771, 
for,  amongst  other  land,  105  acrc^  of  land,  lately  the  dwel- 
ing  plantation  of  Nicholas  Haile^  deceased,  being  part  of 
A  tract  or  parcel  of  land  called  Merrtpnan^s  Lot;  also  SO 
acres,  being  part  of  Nailers  ^ddi/ion^  &c.  redeemable  on 
payment  of  £676  19  9  sterling  money,'  on  the  SOth  of  June 
1777.  Also  a  deed  from  Neaie  Haile  to  Merryman  and 
M'Mcchen,  dated  the  5th  of  September  1789,  for  A/^try. 
fnan'«  Lot^  and  Jlddiiion^  commonly  called  I/aile^s  Mdi- 
tian,  stating  the  cjonyeyance  from  Ilaile  )Lp  Joseph  Ensor 
in  the  year  I77U  in  whicji  conveyance  it  is  stated  thejii 
were  defects,  &c.  He  also  gave  in  evidence,  that  after  the 
said  possession,  Merryman  and  M*Ajechen  conveyed  the 
said  land  to  Charles  Carroil^  of  CarroiUon^  by  deed  ^hW 
execQ  ted,' acknowledged  and  ijscprded,  liated  the  1st  of  May 
1794 — consideration,  in  part  payment  of  his  mortgage,  apd 
of  5  shillings,  &c.  And  that'the  said  land,  through  vari- 
f Kf  conveyances,  j^sed  from  the  sfiid  (7.  Carroll^  of  Car* 
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1913.  f^Htpny  tb  i\k^  defendant,  in  o^r  ifitratihe  jc«r  1S01«  ivh^' 
ffince  that  time^  and  befcM*eth^  in«(itutinn  of  this  suit,  mack 
Vmpt'Qvementd  thereon  to  the  value  of  &40,000)  and  up^ 
v^ards;  and  that  James  I^ydwtUf  in  his  lire-tiroes  and  tb« 
lessors  of  the  plaintift*  before  and  since  bis  deaths  reside^ 
in  the  neighb«»urhood  of  the  said  land,  and  were  fullj  a|M 
prised  of  th^  said  improvements.  The  plaintiff th^n  praj* 
cd  the  opinion  of  the  court,  and  theif  direction  to  the  jury» 
that  it  they  believed  the  matters  so  offered  in  evidence  bj 
th^  plaintiff,  that  then  he  ha^  made  title  to  the  land  raeoti* 
oned  iu  the  deciaratiop,  and  was  entitleil  to  recover,  al- 
thoygli  tiiej  mty  also  believe  the  evidence  of  the  defen- 
dant; and  that  if  a  deed  was  necessarj  from  Ntalt  HaiU 
to  IViUiam  Carttr,  to  perfect  Qutttr^s  title  to  the  said  par( 
pf  Merrjfvi^ttn^M  Lotf  th^t  th^  jufj  might  and  oitght  (o  pre<» 
some  that  such  deed  was  rfgularlj  aikd  duly  made.  Thin 
direction  the  Court,  [^NickatlsoHj' Ch.  J.}  f«f^^^  to  give. 
T^e  platotiS  excepted. 

S.  Xhe  plaintifl  then  gave  in  evidence,  that  after  EfU 
9or*}t  death,  Carln^  and  tlios,^  who  claim  under  hi^,  were 
in  the  peaceable  and  quiet  possession  for  ten  years^  of  tii^ 
land  for  which  this  suit  was  brought*  The  defendant  then 
gave  in  evidence,  that  the  possession  of  Carter^  and  those 
clauning  under  him,  was  duriug  the  infancy  ottfoseph  £a^ 
sor^  the  son,  and  wjis  terminatcil  by  the  recovery  in  eject- 
ment by  Merryman  and  M^^Jcuheh^  and  the  obtaining  of 
possession  under  llie  same.  The  plaintiff  thep  prayed  the 
court  to  direct  the  jury,  that  he  was  entitled  to  recover  the 
s(ii^  land  against  the  defendant,  unless  be  the  defendant 
can  show  a  good  title  to  th^  same.  But  the  court  refused 
to  give  the  direction.  The  plaintiff  excepted;  and  the  ver- 
dict and  judgmcMt  being  agaic^st  him^  he  appealed  to  this 
court 

The  cause  was  argued  before  C^as^,  C\^  J.  a|i4  Bvcha- 
NAV,  Earle,  aod  Johnson,  J.  by 

Martin^  fur  the  App^Hant;  and  bj 
Harper^  for  the  Appellee. 

Chase,  Ch.  J.  delivered  the  opinion  of  the  court,  st^i- 
iiig,  that  in  the  case  of  (  arroWs  Lessee  vs.  Alaydtfell^  ct  of. 
(ante  29?,^  which  was^very  fully  ^rgued  by  the  counsel  con- 
cerned^ tlie  court  bi^  formed  aiv  vpi^i^^i^t^  tl)#  questioned 
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tp  tHb  exchange  At  the  lands,  and  which  was,  ttiat  aach  ik*  161  d» 

exdttiDge  cannot  be  proTcd  by  parol  evidence,,  and  Hie jr  ^-^"^ 

were  therefore  of  opinion,  in  this  case*  that  the  appellant  ^-JJ^*    '* 
iiad^  not  vtoide  title  to  the  land  in  dispub.    The  court  cbn* 
tequentlj  concurrlkl  in  the  opinions  declared  by  the  cdurt 
below  in  each  of  tiie  bills  of  exceptions. 

JUDGMEKT  AFFIRMBdk 


Kennedy  vs.  TThe  BALTiMORii  Insurance  Company.    '  DEtJEMBfcll* 
Appeal  from  ^dWmorf  County  Cowrt.^  •/?««/m;)siVi  Th«    Ktheo^nerrtf* 

«■!•  .1  i»   "  -111  •!    ^"Swl,  caused  wt 

declaration  contaified  a  count  for  mone^  had  and  received,  to  iM-iniMred  by  n 

1  .  H»id  C,  irti  •  voyOfO 

|nd  the  other  money  countdi  The  seneral  issue  was  plead*  <*".«•  s  t«  i^m 
ed.  At  the  trial  th^  plaintiff  (the  appellant,)  gave  in  «v**  Jl^^^'^^V^'/'i'Jlf  J,*)! 
dence,  that  he  #as  the  olvner  of  the  ship  called  The  Art-  *l«^  )"♦•'  »  ^^ 
Ihma^  which  he  had  caused  to  be  insured  by  the  dcfen-;|J5^'|;^^«J|;;*;,^ 
dants  (the  appellees,)  on  a  voyage  from  the  Island  of  57.  J;^/  o"*nJ'^ 
Domingo  to  the  port  of  ^altimort;  and  that  in  the  prose-  ir'reillf.nrjn*1?i3 
cu lion  of  the  voyage,  the  ship  was  captured  b^  a  Brilishl^^-ll^^l^^'^]', 
Vessel  <»f  wat-j  and  carried  into  the  Island  of  Bhfmuda^  b/7he  *dtafm^"* 
Where  on  her  arrival  she  was,  together  with  her  cargo,  li  In,?  't-^?rieL"*dJ 
belled  in  the  vice  admiralty  cmirt  there  established,  as  prize  ih-  tH!^  wi  re* 

p  r»ii         .♦       i  »•  »  II  vniti'dj   MJid     tiki 

of  war.  That  further  proceedinjj^j  thereon  took  place,  un-cdrKo  o.J.na  u* 
td  the  sentence  of  the  said  court  was  pronounced^  whicii  uUi'^nint.  d.hxs 
liberated  the  vessel,  but  condemned  the  cargo  as  lawful  tvtr'^*^  *'''^'i'  »•»« 
prize.  That  an  appeal  was  inteqmsed  from  the  said  scn-cHrRw  iiM;arti»uiit 
tence  to  the  high  court  of  appeals  in  Gnat  Britidn^  by  the  ^•JjJ*^;j.f;j'"^j; 
captors,  so  far  as  regarded  the  restoration  of  the  vessel,  5Jj;*rt"'jj|]!^  J^'J 
^nd  on  behalf  of  the  claimants  of  the  cargo*  so  far  as  the  eh"nJa*«,\r"2 
Said  sentence  regarded  the  condemnation  of  the  cargo.  *;^J*jJj"y*,J*[;|^IV 
That  the  said  appeals  were  regularly  prdSecpted  before  the  Jlea^iSjiu  Hl^'fhe 
said  high  court  of  appeals,  And  the  sentence,  in  relation  of  b7\hVoffi'^7.r*B 
the  vessel,  was  affirmed,  and  freight  ordered  to  be  pai<l  by  a"  i.m  J.? "/rjjj'njjl 
the  claimants  of  the  cargo;  and  tliat  the  sentence  of  con-  and"  "rSe^htd, 
demnation  of  the  cargo  was  reversed,  and  the  same  onler  pJnttB  Mhd'c, 
ed  to  be  restored  to  the  claimants.     That  Anthony  i1/fm-*«^'U-W'-'''/^I»^«t 

,  A  "^  ihe  Aitioii  ean  be 

gin  of  the  city  at  London^  merchant,  acted  as  the  agent  of  "'«"'«""»*»^   ."«<! 

*'•'  ,  ®  that  K  i^<hnit^d 

the  defendants,  iri  attending  to  the  prosecution  of  appeals  ^yU^*jJ|^K'j<;^'^ 
before  the  high  court  of  appeals  in  Mngiand^  and/in  rtfceiv-  {j;^  (^{^{^^"^ 

•nd  alter  tfr»*  cap- 
ture, n  itifcrptible  of  nfportiotiroent,  'o  m  to  jfiTe  to  eneh  of  the  pftf tie«  the  urafrnct  of  the  »b*p  dut« 
iivxth^  fimo  i»f  their  r^-JlMfciif  t  own»Ttl»ip, 

In  (^mral  ft  corpomie  body  cannot  art  hut  by  it«  m>aI;  hut  (bat  doptriue  caiimit  lie  extfudtvt  so  fkf 
at  to  pri>vco»  ihiMr  liability  frffift  tb<»  natHrr-  of  their  in^ti^giioii,  nr  fot.auts  ilone  iw-v«tsarily  or  htcidcii- 
tallj  uriniig  fh»in  ao  a  iilmrUv  d  lej^tcd  to  t^ielr  a^ent. 

The  aetivH  D>r  montrv  had  ati4  received  S%  dh  et^niriiMe  action^  smd  the  t>lAintiff;  in  nipp^M  of  it, 
Cftn  if«ori  to  and  prore  all  etiuitable  ekcumscancn  jni»dei»t  to  hi'i  cns";  and  tiUne  immey  w>A  ivcrir- 
ed  by  an  ai^pent  f^a  corporatlun,  wsk  Buuraptiuu  in  law  wm  oreatid  t>y  (be  corpvtBtiou  in  rvcettin;  tJi» 
Bttaej  tbr9a«li  their  agent. 
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18f  «1.  iog  whatever  sams  o{  money  roii^t  be  awarded  to  them  ii 
Jl^ll^'''*^  virtue  of  the  decrees  or  orders  of  the  said  court  That  the 
cuunJircon  V  **'*^  MoTigin  received  from  the  claimants  of  the  said  cargt 
the  sum  of  £]2S0,  sterling  money,  being  the  amount  of 
freight  awarded  in  manner  aforesaid.  He  farther  gave  iir 
evidencCi  that  immediately  after  hearing  of  the  capture  of 
ihc  ship  Jlrtthuia^  he  abandoned  the  said  ship  to  the  de* 
fcndatits,  and  claimed  as  for  a  total  loss,  and  was  paid  ac- 
cordingly. The  defendants  then  moved  the  court  to  di* 
rect  the  jury,  that  the  plaintiff  nndcr  this  evidence  coald 
not  maintain  an  action  of  indeditattts  mnanpnt  against 
the  defendants  as  a  corporation.  This  direction  the  court, 
{^yickohon^  Cb.  J.]  gave.  The  plaintiff  excepted;  aad 
the  verdict  and  judgment  being  for  the  defendants,  he  ap* 
|Kaled  to  this  court. 

The  cause  was  argued  before  Chase,  Ch.  J.  and  Bu- 
chanan, Earlb,  and  Johnson,  J. 

Harper^  for  the  Appellant,  contended,  1.  That  a  corpo- 
ration could  be  sued  in  an  action  of  asBumpsit,  2.  That 
an  abandonment  of  the  vessel  insured,  was  not  an  aban« 
donnneut  of  the  freight. 

On  tlie  j'ir^/pom/  he  cited  7%e  Bank  of  Colttmbiavi* 
PaltmonU  MnCr,  7  Crondi^  299;  and  Cote  fy  JRichaud 
t*.  77ie  Bakitnore  Insurance  Company^  Ibid  358. 

On  the  second  point — Marsh.  604;  and  7%€  United  iis- 
iurance  Company  vs.  LenoXy  I  Johns.  Co.  ^77^ 

fr,  Dorset/,  for  the  Appellees*  contended,  !•  That  ao 
action  of  indebitatus  assumpsit  would  not  lie  against  a  cor- 
porate body.  2.  That  upon  the  prayer  made  to  the  court 
l>elow,  the  plaintiff  had  no  right  to  compkiin  of  the  direc- 
tion given  to  the  jury.  S.  That  if  the  defendants  had  re- 
ceived the  money,  they  had  a  right  to  retain  it 

On  ihe/irsi  point,  he  insisted  that  the  action  would  Bot 
lie,  because  the  money  was  not  received  by  the  defendants^ 
and  that  even  if  it  had  been  so  received,  the  action  cou.l4 
not  be  maintained,  because,  if  wrongfully  received,  it  wa» 
not  within  the  scope  of  the  act  of  incorporation  of  1795^ 
ck  59.  That  the  company  had  no  authority  to  receive  m6- 
ney  belonging  to  third  persons;  and  for  money  wrongfully 
received  the  corporation  was  not  liable.  He  referred  to  I 
Bik.  Com.  502.  1  Bac.  Ab.  tit  Corporations.  6  Bac 
M.  (Kidd's  Suppl.)  267.     Tat/lor  vs.  Dulwick  Ho^pital^ 
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t  p.  W^ms.  656,  657.     BreckbiU  vs  Turnpike  Campamff       1815. 
*  Dall.  Pep.  496;  and  1  Chitty's  Plead.  97.  y-vo 

*  Kennoiiy 

On  the  third  point,  he  cited  2  Afar  ah,  601,  602,  604^  -         ♦•^     ^ 
620,  (note.)     Tliompeon  tt.  Rowcroftj  4  Eaat^  34.     />d- 
rtam  v*.  Terry,  3  y?05.  ^  P^<//.  4r9.     McCarthy  vs.  Abe!^ 
S  Eaif,  386. .  Park^  t9.7.     Uniitd  Jmuranoe  Companif 
ii9.  Lenox^  I  Johns.  Ca.  S77* 

Chasi^^  Ch.  J.  delivered  the  opintdh  of  the  coiirt;  llid 
question  to  be  decided  ill  thid  cade  by  the  court  iSi  Whe* 
^ler  an  actl(m  fbi'  money  had  and  received  t^n  be  maki- 
tained  by  the  appcillant  against  the  appellees,  for  xHonef 
h#d  and  received  by  their /agent  for  freight  JC£^>ve^fot 
gbodsi  shipped  in  Tfid  Afeihusa,  from  the  compfainanta? 

lo  determlQing  tiiis  quedtioii,  the  court  are  necessarily 
drawn  irtto  a  consideration  of  the  right  the  appellant  haa 
t0  the  freight,  and  tb^  extent  of  that  right  on  Ibe  facti 
itatetL  What  effect  has  the  abandonment  of  the  ship  for  a 
total  loss  produced?  According  to  the  opinion  of  the  court, 
the  abandonment  of  the  ship  for  a  total  loss  xmi  account  of 
the  captui'e^  did,  by  operation  of  law,  transfefTall  the  right 
and  interest  of  the  appellant  in  tlie,  ship  td  the  appellees, 
on  their  accciptance  of  the  abandonment,  and  all  the  bene* 
(its  and  advantages^  directly  or  incidentally  accruing  from 
the  sbip  subsequent  to  the  capture. 

The  abandonment  for  a  total  loss  has  a  retrospective  re« 
lation  to  the  cause  of'  the  ahanddnment,  and  id  this  case, 
to  the  capture  of  the  ship.  At  that  time  all  the  right  and 
intei'est  of  the  appellant,  the  insured,  in  the  ship  ceatedt 
and  the  right  and  interest  of  the  insurers  commenced. 
The  assured,  by  his  abandonment,  had  madeiiis  election 
to  take  that  which  was  substituted  by  mutual  consent  as 
an  equivalent  for  thd  ship,  and  the  insurers,  by  their  ac^ 
ceptance,  gave  their  assent  to  it.  What  Were  the  rcspec- 
tivc  riglits  of  the  assured  ^hd  insurers  at  this  time  as  to 
the  freight  of  the  ship?  If  the  freight  is  ^useeptible  of  ap- 
portionment,  and  in  our  judgment  it  is,  and  may  be  ^ 
portioned  in  such  manneT'  as  will  do  justice  to  both  parties, 
by  giving  to  each  the  usufruct  of  the  ship  during  the  time 
of  their  respective  wvnership— the  proportion  of  each  in 
this  case,  to  be  ascertained  according  to  existing  circum* 
stances.  The  principle  of  apportionment  in  this  case,  and 
those  similarly  circumstanced,  is  founded  in  equity.  Th« 
VOL.  111.  4T 
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1813/       contingencj  which  produced  the  abandonnieiit*  cAimot  b^ 
'"^'^'^^       attributed  to  either  party,  and  the  result  ought  not  to  be 
^>*  more  an  favourable   to  one  than  the  other.     But  if  this 

principle  ia  rejected  on  the^ruund  that  there  is  no  critenon 
bj  which  the  apportionment  can  be  made,  then. the  insur- 
tvB  would  not  be  bOrthened  with  the  logs  against  which 
thcj  insured;  but  by  receiving  the  whole  of  the  freight 
wight  be  compensated  for  it,  or  at  any  rate  their  loss 
wouid  be  very  liucb  ditnniihhed  at  the  expense  of  the  at- 
iured. 

The  court  Are  of  opinion,  <hat  the  appellant  is  entitlel 
to  all  thi^  (Emoluments  or  earnings  of  the  ship  anterior  to 
the  capture*  to  be  adjusted  by  a  jury  on  such  evidence  MB 
is  legally  admissible  before  (hem. 

The  position  L*  not  to'  be  contfoi^rted,  that  generally  m 
corporate  body  cannot  act  but  by  its  seal;  but  this  positipit 
cannot  be  extended  so  far  as  to  prevent  their  liability  frort 
the  nature  of  their  institution,  or  for  acts  done,  necessari- 
ly or  incidentally  arisitig  from  an  authority  delegated  by 
such  body  to  their  agent  (egally  appointed.  If  it  waa 
otherwise,  and  tlie  agent  did  acts,  or  received  money, 
•  within  the  scope  of  the  delegated  authority,  and  became 
insolvent,  the  party  transacting  business  with  them  would 
be  without  remedy  in  law  or  equity. 

In  this  case  it  is  stated^  that  Anility  Mangin  acted  aA 
the  agent  of  the  appellees  in  attending  to  the  prosecution 
of  the  appeals  in  England^  and  in  receiving  money  award- 
ed ia  thetft  in  Virtue  of  orders  or  decrees  of  the  bigli  court 
of  appeals;  and  it  is  aTso  stated,  that  Mangin  received 
iSl230  sterling  money  for  freight  in  this  case. 

The  action  for  money  had  and  received  is  an  equitable 
action,  and  the  plaintiflT,  in  support  of  it,  can  resort  to  and 
prove  all  equitable  circumstances  incident  to  his  case. 
And  the  court  are  of  opinioti,  that  an  assumption  in  la^r 
^as  created  by  the  appellees  in  receiving  the  money 
•  through  the  agency  of  Mangin;  and  that  the  appellant  is 

entitled  to  all  the  earnings  and  emoltfments  of  the  ship 
which  had  accrued  prior  to  the  capture. 

JUDGMENT  REVERSED,  AMD  PROOEDSVDO  AWARDED.. 
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liAwnENoil  pt  fix,  Lessee  VS.  Hei^ter  ei  oL  Deo»  1^13. 


Appeal  from  Wq^l^in^ton  Countj  Court  Ejectment  by  i**j^«. 
the  appellant  to  recover  the  following  tracts  of  land:  M'  ^•wt* 
dilion  to  Hagar^s  Dellglif^  New  WorJc^  T^ie  Resurvey  on  ,h?Jjnf2isiJf 
^ew  Work,  Rohrer'8  F^icy,  ffagar's  Fancy,  Cfrecrf //bfl;  Sj,°'il*V'*«S 
Foimd  it  QuU  an  J  Thp  Itesmyey  on  Dawaon^s  Strife^  all  ?h  ^kT^U  "^ 
luring  in  the  countj  of  IVasliington.  The  general  issue  SilSTaSJSlf  S 
^as  pleaded.  Jt  was  admit(e^i  upon  the  trial  that  Jona-  her  ^(er»M  ia 
than  ffager,  the  elder,  was  seized  in  fee  of  the  lands  in  mSu' riore^  or 
dispute,  and  bein;;  so  seized,  died  in  177*5,  intestate,  leav.  By  the  act  of 
ing  two  children  onl},  to  wit,  Jon^^tnqn  ffager^  the  young- "•*»*»•  '{^"'J" 
er,  his  heir  at  law,  and  Hosanmih,  ^  daughter,  who  in  his  jj^  *|JJ«»^  Jj;* 
life  time  married  Daniel  Heistcr^  the  yqunger,  in  the  yearJJJjJJ^^^JjJjg^ 
J771.  That  at  November  session  1781,  ch.  3,  the  legisla- 2rJrJ.riir^ 
lure  of  this  state  passed  a  law  "for  vesting  an  estate  for  JJ^.^'JJ^'JJ^^^'JJ 
\\{(i\xi  Danid  Heister^  the  younger,  and  an  estate  in  fee  Ji^J'iJ^.JJ'^***' 
simple  in  Rosannah^  his  wife,  in  fourteen  hundred  acres  of  |g^mtrJ*«tpiSt 
Jand  lying  in  Washington  county,  and  in  five  lots  of  land  ini'  and  Ihow*, 
lying  in  Elizabeth  town,  in  the  said  county.'*  'Plie  pre- temTor^t^^M 
.amble  of  this  act  teci ted,  that  ''Whereas  the  ss^i4  /){?>»>/ viy«i  or  banwi, 

_._  .  ;      ,  .  .  .        1  i     I  ^       ^1  •  1  she  must  Join  with 

Heislefy  by  his  petition  has  represented  to  this  general  ^s-hcr  hu^hand  ia 
aembly,  X\\^i  Jonathan  Baser ^  late  of  /Vct/cncA?  county,  i«»K«d«^  w»  p«»? 

-^  ,        ,    .  .,  /'he.-  iiHerett,  and 

V  a3  brought  to  a  sudden  death  by  an  accident*  and  di^d  «'»J^^  kJ^^TKoS 
intestate,  leaving  one  son  and  one  daughter,  (the  wife  pf|J^lJJ**>y*^*»«*• 
the  petitioner,)  whereby  his  real  estate  ^^escended  to  his^gJ^^^J^jg 
son  Jonathan  Hage\\  ih^n  ?LTi  infant;  that  the  said  •Zona- jJid^J'^IbaSd 
than  Hagery'in  November  1775,  being  then  above  19  years  yjJS  jJ^iX^JJS 
of  age,  by  writing  agreed  to  convey  to  his  sister  and  theJ^ui^^JJJd***^' 
said  Daniel  Heistery&ud  their  heirs,  the  quantity  of  1400*i)*?lJ***^  iu 
^crcs  of  land,  and  five  lots  of  land  lying  in  Elizabeth  il^^.and'^iiia 
town,  in  Washington  county,  being  part  of  his  late  fa-^r^,^iedatMf 
ther's  estate:  that  the  said  Jonatlum  /fa^ef  afterwards,  in  •nd'iui^t^.eKnit 
July  1776,  being  then  above  20  years  of  age,  again  agreed  conv»oe«i  u>wf* 
an  writing  to  convey  the  same  land  and  lots  to  his  sister  *»'»»»'a««»o''^«^K 
^nd  the  petitioner  m  fee,  and  immediately  thereafter  en- J^  iiJld*  'h' 
tered  into  the  American  service,  and  was  taken  prisoner  «*»««» "  ^^^'  »*f 

'  '  p«etiTe    act  aiWI 

in  the  month  of  August  177G,  and  was  carried  to  Balifax^;^^^^*^ 
in  Nova  Scotia;  that  in  August  1777,  the  petitioner  obtain- {jJlS'iJ^JJ^^ 

of  ih«  tute  of 
fennsuhanUt,  who  tonic  and  certiflcd  the  prlry  aclfnowledfrment  of  R,  the  wife  of  D  H,  in  the  mode 
|>rc«enb(>d  by  the  Intrt  ot'thh  state  to  which  th*-r«t  wm  iIk*  ctrrilfiAite  of  the  president  of  the  taitceoMi 
^leeutiTe  oomicil  of  the  tiate  of  Pennsylvania^  undnr  the  seal  uf  the  state,  that  the  person  who  look 
the  acknowledgments  was  one  of  tlie  jastiett  of  the  >Hpr»>me  eourtof  that  ctai^  The  deed  was  dnljr 
recorded  in  the  recoids  of  (he  county,  in  which  the  land*  lie,  on  the  7th  of  May  1<88;  but  it  was  not 
AtJCnowledf^  by  D  H,  exrept  tn  (he  manner  beibre  stated— He/d,  that  the  deed  was  inoperative  ta 

1>fiu  the  interest  of  R.  in  he  Iao^s  therein  mentioned,  to  W  M,  the  in^ntee  in  ihe  deed,  the  aeluww* 
edxnwntby  l>  U  not  beini^  ui  the  maaiier  presejribcd  by  law,  th«  )4w  not  aut^ioristaff  Ihe  bufbaiMU 
thoiiKh  a  non  inMident,  to  itvJgiiowicdf  a  ft  dct-d  «i  M  to  p|iit  JftMv  m  tbu  ttatvi  bdupa  ft|>y  «*A«er  •» 
f^j^Dlfl  outof  OtcatMf.  •  '^ 
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1813;  '  ed  leare  uf  the  hwri  of  war  to  go  to  Halifax^  wier?  ite 
said  Jonathan  finger^  being  ihen  of  age ,  in  a  private  man* 
ner  executed  a  deed  expressing  to  convey  to  the  said  Dmf^ 
niil  Heiaieff  in  foe  simple,  the  said  1400  acres  of  land,  and 
the  five  lotsaforesaid;and  also  made  and  executed  a  power  of 
•ttnmej  to  him  the  said  Doniei  Heister^  but  which,  from  ihe 
particular  circumstances  the  parties  were  in  at  the  timei^ 
could  not  bo  done  in  every  point  of  fornalitT«  nor  tl»e  same 
be  brought  offsoastobe  recorded  agreeable  to  the  laws 
of  this  state;  and  which  said  deed,  so  executed  by  the  said 
Jonathan  Bager^  the  son»  expressed  to  convey  1400  acres 
of  land  situnte  in  Conoc0cheagut  settlement,  being  part  of 
ihe  land  lately  owned  by  and  in  possession  of  Jonathan 
BagtTy  late  ol  Frederick  county,  decea^ied,  father  of  yona* 
lAan/Zagefyparty  thereto,  500  acres  of  said  1400  acres,  to  bo 
bounded  as  follows,  &c.  ^c.  and  the  saiil  Jonathan  Hnger% 
the  son,  did  also  by  his  said  deed  direct  the  other  900  acres  of 
land  to  be  divided  and  laiJ  off*,  as  seven  impartial  men,  or  a 
majority  of  them,  sliould  think  reasonable  and  just;  an4 
likewise  therein  nominated  the  ^id  seven  men  to  \ie  Joseph 
Spriggy^^  &c.  ^^and  the  said  Jofuitfian  Bager^  the  son,  di^ 
also  by  the  same  ^etd  express  to  convey  a  hoikne  and  lot, 
late  in  the  tenure  of  Tlwmas  Semmes^  two  lots,^'  &c  *^J^ad 
whereas  the  said  Joseph  Sprig g^^^  &c.  |*in  virtue  of  th^ 
iaid  nomination  apd  appointment,  did  afHerwanls,  tp  wit, 
OB  th«  5th  o^*  September  177 8,  lay  <»fr  and  divide  th^  said 
900  aipres  of  land,  and  accordingly,  on  the  day  and  yeac 
last  aforesaid,  did  ro^ike  and  execute  a  deed  of  division  or 
partition,  describing  the  courses,  ^c.  which  said  deed  was 
l^fterwards  recorded,  &c.  all  whicli  facts  appealing,"  &c* 
^pe  it  therefore  epacted,  &c.  That  an  estate  in  fee  simple 
aliall  be  and  is  hereby  vested  ip  the  said  Rosc^nnah  Htister^ 
|he  wife  of  the  said  Daniel  Heisier^  the  younger,  of  and  in 
.^e  said  ^00  acres  of  land,  and  the  said  lots  uf  ground, 
houses  and  premises,  with  ^11,"  &.c«  Ho  have  and  to  hold 
the  same,  and  every  part  thereof,  unto  the  s^id  Rosannak 
ffeistetf  and  her  hejrs,  according  to  the  description  and  lo- 
OitioD  thereof  in  this  act,  and  the  said  deed  of  division  or 
partition  contained,  with  full  power  find  authority  to  the  said 
fiosarmah  to  alien  and  convey  the  said  premises,"  &c.  *^of 
any  part  thereof,  in  fee  simple,  or  otherwise,  in  as  full  and 
ample  maimer  as  any  other  feme  covert  may  or  can  convej  - 
IIPj  re#)  property  )iy  th^  )|iwt  of  this  state*    Proyidcd  ^-r 
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«isyty  iM  tt  k  the  tfse  tnteni  and  m^tniiig  of  this  acf,       1813. 
duit  the  said  Duviiei  fiiuter^  Xh^  jomiger)  shidl  have  and 
)ie  entitled  unfo,  and  he  is  hereby  declared  ta  be  vested 
IvitU  an  estate  dariog  the  term  of  hia  awu  life,  of  atid  in 
M  and  aingiilar  the  a|breaaid  premiaes,''  &c« 

It  was  admitted  that  the  la^ds  metitioned  ii)  this  act  of 
itiembly  were  the  lands  mentioned  in  the  declaration,  and 
lliat  Ddiiktl  heisievy  the  younger,  an^  RoumnaJi  hh  wifev 
the  persona  named  in  the  said  law,  entered  and  wei-e  9eiz<4 
«d  under  said  law  of  the  lands  therein  mentioned,  and 
]H>th  dif  d  wit!iout  issue;  that  Elizabeth^  wife  of  Upton  Lam^ 
tenet,  one  of  the  lessors  of  the  plaint ifl^  and  who  is  the 
<Kher  lessor,  is  heir  at  law  of  tlie  said  Honamxahj  and  as 
her  heir  at  law  claims,  and  makes  title  to  ^he  said  lamia. 
In  the  said  law  and  declaration  mentioned.  That  the 
defendants,  (now  appellees,}  are  devisees  of  the  %9\A 
liinds  in  fee,  under  the  will  of  /Janid  HeUter^  tht 
jounger,  dulj  executed,  and  elahn  the  same  a9  Ida 
devisees*  The  cjefendanls  then  read  to  the  court  and 
jnryan  original  deed  from  Daniel  Hetster^  tlie  younger, 
and  Rosannah  his  wife,  before  named,  with  the  several  en-* 
dorsements,  certificates,  and  acknp:|v'ledgment  thereon^ 
vnA  the  deposition  thereto  anfiexed,  taken  bj  consent  of 
parties.  This  deejl  was  dated  the  JOtb  of  February  1782, 
and  was  **betwcen  tktniei  fleister^  the  younger,  of  Upper 
Si^ofd  township,  jn  the  county  of  PMaclelpltiu^  and  statu 
of  Pennsylvania^  and  Rosatmab  his  wife,  of  the  one  part^ 
and  TfilUam  Heistef^  of  the  town  of  Readings  in  tjie  coun* 
ty  of  ^erksy  and  state  aforesaid,  of  tl^e  other  p^rt,^  and 
stated,  that  in  consideration  of  j£r500  specie,  }hey  grant- 
ed, &c.  unto  the  said  IVilliam  Hei$ter^  &c«  1400  acres  of 
land  in  ft^asldngton  county,  state  of  Maryland^  and  one 
house  ^nd  five  lots  in  EHza^eik  town,  500  acres,  part  (if 
the  said  1400  acres,  beginning  at,  &c.  80p  acre;,  another 
part,  8iCs  beginning,  &c.  and  the  reversion,  &c.  an(|  also 
all  the  estate  of  them  the  said  Daniel  Ileister^  and  lipsan' 
nah  hb  wife,  &c.  The  deed  was  signed,  sealed  and  deli- 
vered, by  Daniel  Beister^  jun.  and  by  liosamxali  his  wife, 
ill  presence  of  George  Sjnitk  and  Henry  Fank^  and  a  fe~ 
teeipt  for  the  considerjition  money  was  also  signed  by  the 
grantors.  It  was  thus  acknowledge^«^»*On  the  fourteenth 
^ay  of  February  1782,  before  me,  George  Biryan^  esquire^ 
^e  uf  the  justices  of  the  supreme  court  pf  the  at^te  ^ 
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1615^  Penmylvania^  ctme  D«nid  Btiiler^  the  Tonnger,  and  *o^ 
knowledged  the  wiihis  tndcnture  to  be  bia  act  aod  deed, 
and  the  lands  and  premiaes  therein  mentioned  to  be  liie* 
riglit  and  estate  of  the  within  named  ffUHam  Heuier^  fo9 
the  uses  and  pnq)oae«  therein  mentioned.  Also  on  the 
same  day  and  year,  came  Rotannak  Betiter^  the  wife  of 
the  said  Daniel  HeUter^  before  me«  and  acknowledged  thm 
said  within  indenture  and  instrument  of  writing  to  be  her 
act  and  deed»  and  the  lands  and  premises  therein  men* 
tioned  (o  be  the  right  and  estate  of  tlie  within  named  IFt/^ 
Ham  Iltister^  his  heirs  and  assigns,  for  ever,  according  to 
the  true  intent  and  meaning  thereof*  and  for  the  uses  and 
purposes  therein  mentioned:  And  the  said  Bosannah  Hm* 
ter  being  of  lawful  age,  and  by  me  privately  examined  out 
of  the  hearing  of  her  said  husband,  confessfd  that  she  madtf 
the  same  acknowledgment  willingly  and  freely,  and  with<^ 
out  being  induced  thereto  by  fear  or  threats  uf,  or  iU-ustg« 
by,  her  husband,  or  fear  of  his  displeasure.  Taken  and 
certiied  by  me,  George  Bryan^  (Seal.) 

Feimsytvanion  as.  His  excellency  ffiUiofn  Jt^revje^ 
i|uirc,  presiilent,  and  the  supreme  executive  council  of 
t])e  commonwealth  of  Pennsylvania^  To  all  to  whom  these 
presents  shall  come,  Greeting.  Know  ye«  that  the  honour^ 
able  George  Dryan^  whose  name  is  subscribed  to  the  fore* 
going  instrument  of  writing,  was  at  the  time  of  subscrib^ 
ing  the  same,  and  now  is,  one  of  the  justices  of  the  supreme 
(ourt  of  the  said  commonwealth,  and  full  faith  and  credit 
is  and  ought  to  be  given  to  him  as  such.  Given,  by  order 
pf  the  council,  under  the  hand  of  his  excellency  JVilUan^ 
Moore^  esquire,  president,  and  tb^ 
(Seal  of  the  State  of    seal  of  the  state,  at  Pluladelfikkk 

Pennsylvania*)         this  fourteenth  day  of  February  0ii»e 
domini  one  thousand  seven  Iimidre4 

t  and  eighty-two. 

WtHf  Moore^  President. 

Attett     T.  T.  Matlack,  S«c'y.*» 

The  deed  was  recordeil  on  the  7th  of  May  1783,  amongit 
the  records  of  fVanhington  county.  Annexed  to  it  waa 
the  deposition  of  George  Smiik,  proving,  among  other  thinga 
respecting  the  declarations  of  Mrs.  Heister  in  relation  t^ 
the  dee<l,  that  the  said  deed  waa  signed,  sealed  and  ddi- 
?ered,  by  the  grantors  therein  named,  as  their  act  and  deed^ 
&P.    )t  W4#  »lao  {ulmitted  that  I)<mkl  UHsUr^  ^^1  tlw^^ 
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Ikah  hU  wife,  Were  respectively  above  the  ages  of  Si  at  the  181 S. 
time  of  the  executioa  of  this  deed;  and  that  the  facts  stat- 
^  in  the  deposition  annexed  to  the  deed  were  true.  It 
was  also  admitted  that  ffillium  Heister  executed  a  deed 
to  Daniel  ffeUter^'the  yoanger,  dated  the  I4th  of  March 
1782^  for  the  same  lands  as  mentioned  in'th^  deed  from 
JPanid  Hmter^  and  wife,  to  ff^liam  Heisier^  in  conside-* 
ntion  of  jSdOOO  specie^  The  grantor  and  grantee  are  both 
stated  in  the  deed  to  tie  of  the  state,  of  Pf.rmBylvania,  The 
deed  was  acknowledged  by  the  grantor  before  two  justices 
of  the  peate  of  Washington  county  in  this  state,  on  the 
14th  of  ^arch  1782,  Annexed  to  it  was  a  letter  of  attor* 
liey  to  Tho.  Sprigg^  John  Kershner^  and  Henry  Schnebly^ 
to  acknowledge  the  above  deed,  dated  the  15th  Feb.  1782. 
The  deikl  was  recorded  in  records  of  Jfashingion  county 
the  7th  of  May.  1782.  Th^  defendants  then  prayed  the 
tomt  to  diredt  the  jury,  that  oti  the  above  facts  the  lessor^ 
6f  the  pUintiflTw^re  debarred  and  foreclosed  from  making 
title  to  said  lands  as  heirs  to  the  said  Rosmnah.  Of  this 
opinion  the  court,  [^Buchanan^  Ch.  J.  and  Shrivet^  A.  J.] 
W^re,  and  directed  the  jury  accordingly.  The  pUindflT  ex- 
cepted; and  the  verdict  and  judgment  being  against  hinli 
\it  appealed  i^  this  court* 

The  cause  was  argued  before  Chase,  Ch.  J.  and  Ni* 
cHOLsoN,  and  Barle,  J. 

Martin^  Pinkney,  (Attorney-General,  U.  &)  and  A/a- 
tOrtf  for  the  Appellant^  contended^  I.  That  a  married  wo- 
nwn  cottW  not  convey  her  inheritance  where  nothing  pass* 
cd  from  her  husband;  and  that  as  the  deed  from  Daniei 
Heifer y2ii\^  Rosannah  his  wife,  to  miliam  Heteitr,  so  far 
ts  respected  the  husband,  not  being  legally  executed  and 
acknowledged,  was  a  nullity,  that  deed  did  not  convey .  or 
pass  the  estate  of  the  wife  in  the  lands  therein  mentioned, 
although  her  acknowledgment  of  it  was  in  the  mode  point- 
ed out  by  law.  They  referred  to  I  ^^.  Com,  468,  442< 
445.  I  Bac,  Ab.ixt.  Baron  and  Feme^  (C)  476,  (J)  495, 
497.  The  act  of  17\5,  ch.  47,  *.  8,  9,  11.  A  Tin.  Ah. 
tit.  Baton  and  Feme,  (P)  66.  The  acts  of  1752,  ch.  8, 
mnd  November  1766,  ch.  14,  s.  2,  S,  4,  6.  1  Paw.  m 
Cont.  6,  93,  97-  Jacob's  L.  D.  tit.  Deed.  IbidxM.  Con^ 
veyance.  Ibid  tit.  Feoffment.  Co.  Litt.  527,  b.  2  Baa. 
Sb,  tit.  DisconHnuanee^,mi\  Alchokon's  Lnase^e.  Ilems-^ 
*y,  3  Harr.  ^  JtHen.  409* 
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2.  That  ttie  lictfl  of  aRsembljr  hate  net  been  comfdMl 
mih  m  taking  the  acknowledgment  ofMra.  Heisitr.  Tbejt 
referred  to  the  acta  of  1752^  eh.  8,  and  Noven^ber  I7^pr 
ch:  14.  6  J?or.  M.  St7^  368,  on  the  constntctkAof  ata- 
tatii!(;  and  Bedell  vs.  Coti$tabie^  FaugL  179. 

S.  That  no  panil  evidence  ivaa  admiasibk  to  prove  Hi6 
declarations  of  Mrs.  Heiiter  ai  tocher  motivea  in  l!jtec<ilin|( 
♦he  deed  referred  to.  They  cited  tfegro  Janidf  vs.  Gui^ 
ther.  2  ffart.  fy  Jobn$.  If 6, 

JR?,y,  Shaqff[  and  Taney ^  for  the  Aprt)eltees«  ccvntended^ 
1.  That  aUhnuf;h  the  deed  from  Daniel  tidater,  and  wife, 
to  WilKam  Heintern  did  not  operate  in  law  to  paw  the  es- 
tate or  interest  of  the  hu>band,  as  it  wasr  not  legally  ac- 
knowledged, yet  It  being  regularly  acknowledged  bj^  tb«  ' 
"wife,  it  pnssed  her  estate,  and  was  legally  operative  a« 
against  her.  They  referred  to  2  Bnc,  Ah,  tit.  Grant,  5^, 
Co.  Lilt.  272,  (n),  S5U  b,  343,  (n).  Lift.  8.  607,  615- 
Needier  vs.  Winchester^  Hob*  2^25.  Ihdfotd's  cas<»,  7  Cok€^ 
8.  Tlie  act  of  1715,  eh.  47,  s.  \\.  I  Bac.  M.  tit.  Ba^ 
rojx  i'  Feme,  (B).  fP'ood  vs.  OtdngSf  1  Cranchi  io9;  andf 
Taylor  vs,  Horde^  1  J!?Mrr.  91. 

2.  That  the  parol  evidence  offered  in  relation  to  thig 
deed  was  admissible.  They  cited  H(dl  vSi  GUtings,  it 
Harr.  ^  Johns.  583.  That  if  an  action  of  covenant  had 
'been  brought  on  the  jdeed,  parol  evidence  would  ta^  admits 
ted  to  prove  its  execution. 

Chasb,  Ch.  J  delivered  the  opiaion  of  thcrcouif.  TM» 
case  has  been  abiy  and  amply  diwossed  by  the  eoanael, 
and  placed  in  every  point  of  view  of  w^idi  it  is  aoaeepti* 
ble,  er  which  irtgenuity,  united  with  prefbnnd  legal  know* 
ledjge,  could  suggefttf  although  ffie  court  thbk  (he  firstani 
ioiportant  question  liea  within  a  narrow  eompaas,  end  dii 
not  seem  to  admit  of  that  Hiffusive  ratine  of  argaraent  iQ 
which  the  coansel  hav«  indulged,  they  have  been  mudi  gm« 
tifieiJ  by  the  diacuasioo. 

Ute  fit*st  anti  great  qQetakm  is.  Whether  the  deed  ^freril 
Dojiiel  Hmler^  and  wifo,  to  SHUiam  ffnster^  m  cloiheA' 
v^th  those  requisites  and  solemnitiea  wldch  the  law  hii 
prescribed  to  give  it  validity  to  p«a»  the  interest  of  llw 
wife  in  the  lands  in  <|UPstion?  Thecourt«  h»  formiii^  theft 
jiul^ment,  hate  considered  the  three  acta  of  atsenblj  eC 
1715,  175£  and  i766,  aa  beisg  in  pari  fnofma,  and  hav* 
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€fid«av6ared  to  e^^pound  thehi  in  sach  mannftrai  id  moit       1815^ 
Correspondent  wUh  the  apparent  intention   of  the  legisla-      ^""^y;*^ 
ture;  and  to  guide  them  in  their  decisiont  h^ve  adverted 
fo  the  law  aH  it  stood  prior  to  the  introduction  of  the  vari* 
0U9  acts  of  assembly  on  the  subject 

Independent  of  the  acts  of  assembly,  there  Was  no  legal 
mode  by  which  the  wife  could  transfer  her  interest  but  by 
common  recovery  and  fine.  These  modes  were  attended 
with  difficulty,  great  etpense,  and  considerable  delay.  Tlie 
iirst^  although  a  fictitious  proceeding,  was  conducted  as  a 
real  action,  to  recover  the  wife^s  land;  on  the  second^tnore 
in  the  form  of  a  conveyance,  the  Wife  was  examined  by  the 
court  to  know  if  she  parted  with  her  interest  willingly. 

The  legiwlature  which  passed  the  act  of  1715,  as  to  the 
lands  of  tLf&me  covert,  had  two  important  objects  in  view 
— rThe  first  to  provide  a  facile  and  expeditious  mode  for 
conveying  the  wife*8  interest  in  land;  the  second  to  pro- 
tect the  rights  of  tLjerne  cavfri^  and  to  prevent  her  hus* 
band's  passing  away  her  lands,  without  her  consentf  declare 
ed  on  an  examinatioD  made  aud  certified  in  a  particular 
manner. 

Under  the  act  of  1715,  the  wife,  if  she  is  named  as  a 
grantor  in  a  deed  of  bargain  aud  sale,  shall  be  barred  of 
her  lands  if  she  acknowledge  the  deed  in  the  manner  pre- 
sc/ibed  by  that  act.  This  certainly  means,  if  she  join  her 
husband,  who  Is  also  a  grantor,  in  the  said  deed.  The  le- 
gislature never  intended  the  wife  should  pass  her  interest, 
unless  her  husband,  at  grantor,  joined  in  the  deed. 

The  act  of  1766  is  more  explicit  than  the  act  of  1715, 
awl  enacts,  that  if  smrfeme  covert.  Joining  with  her  hu9* 
6am/ in  any  of  the  several  conveyances  before  mentioned, 
i.  e  feofTment,  grant,  &c.  when  the  feme  covert  hath  the 
right,  title  or  interest,  of  the  lands,  tenements  and  heredi- 
taments, or  any  part  thereof,  by  such  conveyance,  intended 
to  be  given,  granted,  &c.  she  shall,  by  such  execution  of 
the  said  conveyance,  examination,  acknowledgment  and 
enrolment,  be  barred.  This  act  plainly  shows,  that  where 
the  interest  of  the/rme  covert  is  to  be  conveyed  or  barred, 
she  must  join  with  her  husband  in  the  conveyance  which  is 
proper  to  pass  the  interest  intended  to  be  transferred,  which 
cehveyancc  shall  be  acknowledged  by  the  husband.  The 
#^canrf  section  enacts,  that  no  estate  of  inheritance  or  free* 
hDld>  or  any  estate  for  above  seven  years,  shall  pass,  uu« 
TOL.  nz.  48 
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181S«  leu  the  deed  err  coiiTejance  AM  be  ackncndedgisd.  Tbc 
Hxth  gection,  which  refers  to  the  seeondi  proves  iocontnf- 
TertlbljTf  that  the  deed  orcoovejance  to  which  the /fine  at* 
vert  18  to  join  with  her  husband  to  pMs  her  interest  in  knift^ 
must  be  a  deed  or  conveyance  achwwiedged  bj  her  ho»- 
band,  because  no  interest  or  estate  in  hind,  for  more  th^ 
seven  years,  can  pass,  except  the  conveyance  be  acknow- 
ledged* 

To  pass  the  interest  of  the  wife  in  her  land,  the  hui- 
band  and  Vtfe  must  join  in  the  deed  as  grantors^  and  ttte 
deed  cannot  be  legally  efficient  and  operative  to  pass  her 
interest,  unless  it  is  acknowledged  by  the  husband,  for 
without  the  solemnity  of  acknowledgment  by  the  husband, 
it  is  not  his  deed  or  conveyance  to  pass  the  inheritance  or 
freeholdf  or  any  estate  for  above  seven  years. 

jiffGMEKT  REVERSED. /"iT^* 

C^J6tt  the  act  of  1816^  dL  164. 


Ds0SMtB««  UUTOHIKGS  V8  Talbot  ti  oL  IfCssee* 


Jjiy^ff^  Appeal  from  BaUimort  County  Court  An  actiaft  «f 
^SSSTmrnn,^^^^^^^  was  brought  on  the  12th  of  March  tdOTt  ">  <he 
ji!^r*  iftbit^  ^^^^  of  Richard  Smith,  on  a  joint  demise  to  him  by  7U* 
^^uSJTSSiboty  and  others,  on  the  Ist  March  I8O79  for  the  recaipuy 
;S^i^|^[|^  of  fonr  tracts  or  lots  of  land^  Nos.  3$^  56^  39  and  46. 
j^MM^iaf The  defendant,  (now  appellant,)  appeared  and  ealtred 
ttejuMAed  dJ!  into  the  common  rule.  At  Ootober  term  1806,  ikt  phuii<* 
MMimMc,  um  tiiT  prayed  leave  to  amend  his  declaration,  wfaioh  waa 
iiiciArrw«4*«iK  granted  by  the  court;  and  at  theneit  terau  (March  1809i») 
fH^^  ^***r^  ^  ^^^  declaration  was  filed,  in  the  name  of  Miehard  Fmm^ 
gwj^i'JJ  m'  ^^  ^P>^^^^  demises  to  him  by  the  said  Taibaif  and  othtvi^ 
•uktN  M  -Mfw^ch  on  the  1st  of  January  1808,  of  an  undivided  tbiid 

A  ton  •r  tbe 
qMitiSeatiim  of  O  1>«  at  noe  of  the eo«ini«nonm  to  pifjun  coffSicMlHI  BHtUh  propnty.  ]i«fe« 
•ortUiK  tM  h^wr  beeAnM«l«  befbr*  W  U,  a  litniee  at  tke  poioi*,  certified  by  the  aoditor  KfamI  «•  « 
trM  eomr  ta^^ni  fttmi  tli«  orirhml  (tied  m  hn  oiAee;  and  a  copy  tAken  from  tkr  ^riKvt0ku0  •£ 
the  mid  mmmnmumt  1 1  Matiny  that  G  D  appointed  a  eommiaMoiMY,  &c  prudaerd  a  certificate  of  kia 
qaatiSeatioo,  Ice.  certified  ak  aborr,  witk  proof  by  a  witnen  tliaC  he  bad  exmr.iMtl  that  part  ivUaH 
rvrpnftt  t*i  be  tbe  aoalificaiioii  of  G  D,  and  that  it  is  a  true  coprot  ibeohinniiU  in  the  band  wricm 
«r O  D,  and  tbat  tbe  name  W  H,  Mfned  thereto,  wat  in  tbe  band  wrinnir  nf  the  aaid  W  R;  «d 
that  the  oiWer  ropy  was  a  true  c«py  uum  the  ioarnal  of  proceeding*  of  the  commiM^ifienf  &c.  mU 
Mtaed  to  he  read  ii*  evideuca 

A  deed  tseented  by  certain  per««m,  ftating  Chenitdve*  to  be  eoaHniarioner*  appointed  to  i 
naaSMilid  MrkUk  property,  ro  eertbin  parehawr*  of  aoeh  property,  1*  Hifflcient  to  e«eat  a  t" 
^  .        _         ..    ...   -  ..        "ejeetmenl  * "  "*"    *"    ■  ^^ 


. pvrehated  theland  ollhe  comaiiaiionera,  a  eeetiSMM 

whereof  was  lodred  m  the  land  ofilrei  that  E  O  told  tbe  laad  to  B  S,  who  died  intestate,  and  that  wm 
]andhHda«aodedioaaad0.libilieinatk«-*iMitith»t  lheki«l  tilla i» th» land dMt  nat  faiia tp 
BaBdOhyihosvtM. 
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6F  MARYLAND.  tyft 

fmei  of  four  lots  or  tracts  of  land,  being  part  of  a  tnact  of      1815. 
^  Und  called  3fy  Lady^n  Manor^  and  which  lots  arc  distin-      ^J^J^T^ 
gpished  and  known  by  Nos.  33,  36,  39  and  48.    To  which        -^^ 
^e  defeadant  appeared  at  (he  said  term,  entered  into  the 
common  rule,  and  pleaded  the  general  issue. 
.  1.  At  the  trial  the  plainUif  offered  to  read  in  evidence 
t}ie  following  paper:    Maryland,  set.  On  the  l£th  day  of 
July,  in  the  year   lf8l,  came  before  me,  the  subscriberi 
one  of  the  justices  of  the  peace  for  Anne-JIrtmdd  county, 
Gabriel  Duvall^  and  made  oath  that  he,  as  commissioner 
under  the  act  for  appointing  commissioners  to  preserve 
Confiscated  British  property,  will  to  the  best  of  his  skill 
and  judgment  execute  the  trust  reposed  in  him,  and  th^ 
duties  of  his  office,  diligently  and  impartiAlly,  according 
to  the  tenor  of  the  said  act, 

JVm.  Hyde. 
The  copy  from  the  original  qualification  filed  in  my 
office.  Sobt.  Denny,  Auditor  Gen'l. 

Friday  July  13,  1781.  G.  DuvM  appd,  comm.  by  the 
govr.  and  co.  in  the  room  of  Col.  Forrest  who.  iresigntdi 
produced  a  certificate  of  his  qualification  in  tiie  manner 
Mqvired  by  law. 

'  True  copy  from  the  books  of  the  commissioners  for  the 
preservation  and  sale  of  confiscated  British  property,  lodg« 
In  my  office.  RobU  Dermy^  Auditor  Gen'l, 

Aoditor^s  Office,  ArniapoUa,  April  16,  1809, 
'Having  first  given  evidence  by  Luther  Martin^  a  witness 
inAj  flwom,  that  he  had  examined  that  part  of  the  said  pa] 
per  which  purports  to  be  the  qualification  of  Gabriel  Du" 
vaHj  as  one  of  the  commissioners  of  confiscated  British 
property,  and  that  the  said  part  ia  a  true  copy  of  the  ori^ 
f^nid  qualification  in  the  band-writipg  of  said  JDuvuU^  filed 
in  the  ofl^  of  Bobtrt  Denny,  auditor  of  the  state,  and  that 
the  name  of  ffilUambydt,  signed  thereto,  as  being  a  jus- 
tice before  whom  the  said  Gtdniel  Duvall^fM  sworn,  was 
in  the  hand-writmg  of  said  iyde,  and  that  the  residue  of 
fhe  said  paper  ia  a  true  copy  from  tlie  journal  of  proceed- 
ings of  the  commissioners,  kept  by  their  clerk,  which  were 
in  the  auditor's  possession,  and  under  his  care,  and  by. 
lum  produced.  The  defendant  objected  to  the  reading  of; 
eaid  paper  in  evidence.  But  the  Court,  [iVicAo&on,Ch«  ^ 
J.3  overruled  the  objection,  and  suffered  it  to  be  read  t# 
tJiejury.    The  defi^ndant  excepted. 
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CASES  IN  THB  COURT  OF  APPEALS  ^ 

181 S*  2.  The  plaintifthen  gave  itt  evidence  ttMrty-tkMe  4w4a^ 

pecorded  atnong  the  knd  records  of  Jkdlkfwn  count  j,  for 
the  conveyaDc^  of  conHscated  BriiUh  property,  whereia 
6abr4^  JhoMdlmd  Cien^ent  HoiUdm/y  as  commisaieiiers 
for  preserving  of  confiscated  BrilUh  property,  are  tliA 
{ranters.  Abd  also  read  io  evidence  a  deed  from  tkesaid 
hClemerU  UoUiday  and  Gabriel  DtwaUt  to  TJwmu^  ^onh 
iMid  4nn^  TaBMt\  three  of  the  lessoro  of  the  pla^nttfl^ 
dated  the  l^b  of  December  1785,  and  stated  to  be  to  tbeaa 
from  Clemmt  Holliday  and  Gabriel  DuvaU^  two  ol  the  conu- 
nissioners  appointed  to  preserve  confiscated  i^r»<i«A proper- 
ty;'' aad  also  stating,  that  on  the  sad  and  dSd  of  October 
1782,  the  commissioners  for  the  time  being,  by  virtue  of 
tn  act  of  the  general  assembly,  entitled,  ^An  att  for  the 
sale  of  certain  confiscated  Briiiuk  property  pl«)dged  far  tiie 
redemption  of  certificates,''  and  another  act;,  entitled, -^'Aa 
act  to  postpone  the  sale  of  certain  confiscated  JiriHsh  pro- 
perty for  the  redemption  of  certificates,"  and  by  virtue  af 
other  the  acts  of  the  general  assembly  touching  end  concern- 
ing the  etmilseation,  preservation,  and  sale  of  Brilmh  pr«^ 
perfy,  did  sell  and  dispose  of  Aiy  l^tdy^i  MuHor  tu  MaU^ 
fitore,  or  BaUimort  and  Harford  counties,  and  At  the^aid 
gale  Edward  Oldham  of  BaU^r$  county,  fur  and  onbe^ 
half  of  the  said  Mary^  ^rme^  and  Tkomta  TeJbo^  t^t cam* 
the^purchaserof  lotsNos.  SS^  36,  39  and  48,  &c,  MTheee* 
by  was  granted,  S^c.  to  the  said  Mary^  Jitme^  and  Tlhrntm 
Tfdbot,  as  tenants  in  comnon,  and  not  as  joint  tenant^ 
itie  said  lots,  &c.  The  said  deed  was  regularly  acknow- 
ledged and  recorded.  He  also  gave  in  evidence,  that  be-> 
fore  the  institution  of  this  suit  Mary  married  Dickerson 
G^TBUch^  and  that  ^yh  married  Tltomai  Bwidj  two  of  the 
lessors  of  the  plain tifi^  and  that  they  are  now  their  respec* 
five  wives.  The  defendant  then  prayed  the  opiMA.uf  Ibe 
court,  and  their -direction  to  the  jury,  that  the  (jlaiutiffwas 
not  entitled  to  recover.  'Which  direction  the  court- refus- 
ed to  give.     The  defendant  excepted. 

3.  The  defendant  then  read  in  evidence  a  patent,  dnted 
the  8th  of  February  1 80S,  to  Elizabeth  Mike  and  Dixm 
Btansbury^  reciting,  that  ^^^quila  Milee^  and  Elizabah 
bis  wife,  by  their  petition  to  the  chanoellor  did  set  forlh, 
that  a  certain  Edward  Ofdham  purchi^ed  of  the  commis- 
sioners for  confiscated  estates  Lots  Nos.  33,  36,  39  eWi 
48|  lying  in  Baltimore  connty,  |>arts  of  ^y^/^'i  Jldm^ 
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ferlfftcttet^  whereof •  were  i'«tiirnecl  to-  Om  I»m1  office;  tbat  1S18*- 
Ibe  mi\  Eihewfd  OMhanin  -afiej  u  ard^  sM  th«  s»id  lots  &>r 
H  valuable  coiuu(leratiuf),.to  Eiimund  SumsOury^  (late  Ue^ 
eeM«d<)  and  by  an.  i&atr.uiaent  of  writing  qnder  bU  lundt 
War'u^  date  th.e  14th  day  of  OiDt«by^  17B^,  requ«»ted  tba| 
fbe-said  lotti  mi^t  be  can\ey€\}  to  tbeaaid  Sian^bury;  ihfi/^ 
the  said  Edmuiid  ^iambury  departed  this  life  io  the  year 
1801,  without  having  |oad«  awilU  wbere^ipon  hfs  entute de.n 
acended  to  thefetitiooers  Eiizaheih  and  Dixon  Sfansbury^ 
now  in  his  minority,  hiaonly  /children  apd  heira  ^t  lam 
^Theptiitipnet'S  tlierefore  prayejil  tliat  patents  ini$:ht  issu# 
to  them  for  the  said  lots.  Patents  were  accoriiingly  order- 
«J.  The  state  did  therefore  grant  to  theoi  lot  No.  S6^  i&c* 
ll  was  adoiitted  there  were  three  other  patents,  of  the  m»^ 
tenor  ainl  date,  to  same  patentees*  for  the  oiher  three  tot^ 
in  the  declaration  mentioned.  The  defendant  also  gave 
in  evidence*  that  the  said  patentees  were  the  children  of 
£(hfwmd  Stansburyy  and  that  he  the  detendunt  was  the 
tenafitofsaiil  patentees.  Ijie  ahKng^ve  io  evidence,  tha)t 
the.ij^kds  specified  in  aaad  patents  and  th<>  premiaes  wiiUf 
4ectora.tioii  mentioned*  were  (be^tne^  .  Aod  he  th^n  pray- 
■jd-the  couit  to  dhect  the  jury,  that  the  legal  title  iu  th^ 
premisea  parsed  under  and  became  vested  in  the.paten(ee% 
in  virtue  f*f  the  aaid  patents,  and  that  the  piaintift' was  \\f4, 
entitled  to  recover.  This  direction  the  court  refused  to 
giyt^  The  defendant  exceptjcd;  and  the  verdict  and  jadgr 
pent  being  ftgaii)«t  him«  he  appealed  to  thit^  court. 

The  cause  wa^  argued  before  Chase,  Ch.  }.  aud  Bu- 
pUANAN,  Eablr,  and  Johnson,  J. 

T.  Buchanan^  for  the  Appfellant,  contended,  1.  That*a 
declaration  in  ejectment  being  an  original  process  cannot 
be  amended,  because  there  was  nothing  to  ^^mend  by.  Tlie 
amendmeBt  ip  this  case  was  unauthorised  so  as  to  chango  the 
demise.  An  aiherdment  might  be  permitted  to  enlarge 
the  term,  but  for  no  other  purpose.  Here  the  amendment 
introduced  a  new  title — the  parties  and  demises  were  to- 
tally different.  The  original  lessee  cculd  not  recover  un- 
c|er  the  first  declariition,  the  lea^e  therein  being  a  joint  de- 
laise  of  all  the  lessors* 

fi.  That  the  evidence  offered  in  the  first  bill  pf  excep- 
'tions,  to  prove  thatMr.  DtA*iy//was  a  commissioner  of  con- 
^fOf^ted  Bnliih  property;^  wp  i^t  suftcient.    That  copiei 
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1813.  from  the  cmrnnissioners  books  were  not  evidence,  ftnt  if 
those  books  were  to  be  considered  is  now  belonging  to  the 
Ouditor^t  office,  such  copies  should  be  certified  and  pruned, 
as  directed  by  the  ict  of  1798,  ch.  108.  The  evidence  of 
Mr.  DuvaWs  appointment  could  ooij  be  had  from  the  re« 
cords  of  the  aHincil,  bj  whom  it  was  maile,  that  less  evi- 
dence  was  not  admissiMe*  except  by  proof  that  there  yras 
no  entrj  of  the  kind  on  those  records,  when  inferior  evi- 
dence might  have  been  received.  It  was  not  proved,  (a< 
it  could  not  bej)  that  Mr.  DuvaU  was  dead;  and  as  he  was 
not  dead  his  evidence  might  have  been  admitted  to  prove 
his  appointment. 

3.  As  to  the  ueond  bill  of  exceptions.  If  the  evidence 
offered  WM  suffcient  to  prove  Mr.  Buvail  to  be  one  of  tb» 
commissioners  appointed  in  the  place  of  one  of  thosp  nam- 
ed in  the  act  of  October  1780,  cA,  49,  who  is  said  to  have 
resigned,  yet  it  is  contended,  that  there  was  no  power  given 
to  the  commissioners  to  convey  any  land  which  they  were 
authorised  to  sell.  He  referred  to  the  acts  of  October 
1780,  ch,  45,  ch,  49,  and  cA.  51,  and  1785,  ch.  66. 

4.  As  to  the  third  bill  of  exceptions.  That  Ofdhatm 
was  a  purchaser  from  the  commissioners  of  the  preperty 
in  question,  and  if  he  purchased  for  the  lessors  of  the  plain- 
tive it  was  a  trust  which  the  commissioners  could  not  no- 
tice, and  could  only  be  enforced  in  equity,  If  the  cooa- 
missioners  had  authority  to  convey,  they  should  have  coqi- 
veyed  to  Stantbury  as  the  assignee  of  0}dhfm% 

Martin^  for  the  Appellee,  contended,  l.That  an  amend- 
ment might  be  permitted  in  an  action  of  ejectment.  Thai 
it  was  alUiwed  by  the  general  court  in  Steuafi  U  ffA  Le$st^ 
v§,  Afaion.  On  the  appearance  of  the  defepd^t  t<^  the 
declaration  filed  in  1809,  all  defects,  if  any,  were  ^^ved,. 
and  the  action  from  that  time  may  be  considered  as  %  oe«^ 
one,  and  the  prior  proceedings  may  be  excluded  fron^  the.^ 
record,  so  that  it  is  wholly  immaterial  whether  the  leave 
to  amend  was  proper  or  not 

5.  As  to  ihejint  bill  of  exceptions.  The  appointment- 
of^  Mr.  J)uvail  as  a  commissioner,  was  not  to  be  found  on' 
the  proceedings  of  the  council,  and  the  only  evidence  of  it 
was  in  the  auditor's  office*  The  act  of  1798,  ck  108«  on- 
ly points  out  a  new  way  of  proving  the  papers  in  that  office.' 
Qf re  the  copy  was  proy^  by  a  persoii  who  had  exiumne^ 
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it  witji  the  originaK    It  was  correctly  received  in  evidence        1813. 

tinder  the  spirit  of  (he  act  of  1 798,  and  independent  of  that 

act  the  copj  might  be  received  upon  common   law  princi* 

pies.     He  cited  2  JSlsp.  Dig.  (473,)  764,  (475,)  766,  (514,) 

783. 

3.  As  to  the  second  bill  of  exceptions.  The  copies  be- 
ino"  received  as  evidence  laid  the  fiMindation  for  What  was 
afterwards  introduced.  This  is  a  case  where  the  law  dis- 
penses with  the  best  evidence  which  the  nature  of  the  case 
Would  admit  of.  It  is  not  necessary  to  prove  more  than 
that  an  officer  was  such  dejacto^  and  acted  as  such.  He 
referred  to  2  Esp.  Dig.  783,  (515.)  Otmngs  vs.  Wyard^ 
S  Hart,  fy  M^Hetu  393. 

4.  The  deed  by  the  commissioners  was  prior  to  the  grant. 
If  the  chancellor  had  known  of  the  deed  he  woiild  not 
have  granted  the  patent.  There  is  no  other  evidence  of 
the  assignment  to  StansbUrt/^  but  the  recital  in  the  grant 
As  the  staters  right  had  passed  by  the  commissioners'  deed, 
liothing  passed  by  the  grant. 

The  Coubt  concurrod  with  th^  County  Court  in  th« 
•pinions  expressed  in  the  several  bills  of  exceptions}  and 
W«re  of  opinion  there  was  no  error  in  the  proceedings. 

JUBOMENT  A7FULMBD« 


tV^ALSH  VS.  GlLMdR,  ^  d.  JDEOKMBCm* 

A>pfeAL  from  JSafttfware  County  Court.    This  ivas  »«  jnrtS  *|!!XJi!i 
action  of  assumpsit,  brought  in  the  genera!  court,  by  the  Si/fclj^  JS 

fen  to  bim  by  th« 
4«fnidant,  rrlntiTe  to  a  contract  fin*  the  <al«  of  Rrtndr.  and'fnr  tnbmiuini^  theitf  dhpute  to  arbitrM«Hr<» 
•^A'0M,tli«t  (be  whole  co  refporidelkce  aHL  the  iitiiject,  if  profhiced,  uriHiM  be  rf^t4«r4  in  eridence.  m» 
fur  atthc  tame  mirbt  be  explaiuit«>rjr  ol-iKe  tenm  of  the  ref'-ivneH^  and  what  was  intfndt^  to  t»e  fub> 
niUtedhsribemnvft  to  the  arbitrators.  1*hAt  if  the  DlaintitT  would  not  pruduco  ail  iho  letien,  the 
de^ndant  mig^<  fC*^^  evidtmee  of  their  eonttftit*,  a6  far  a«  they  related  to  tlie  refSrrenee«  But  It  the 
Icden  vtete  not  produced,  the  Jary  ooi^t  not  to  pretume  that  they  would*  if  pro  Itic*^,  operate 
•nintt  the  ulaintifT,  and  go  to  prove  that  the  terms  of  the  reference  were  dtffenmt  IVoin  thoaa  de« 
ctored  «pon  Vy  him. 

A  paper  signed  by  the  defendant  at  a  tnbntitMon  to  reference,  it  e«mpetent  eTidene<*,  althoiigS  the 
plahiuydAd  not  ptoAnt»  and  read  to  the  jury  the  k-ltcrs  of  the  ddrndant  upOu  the  sut^eet  oi  the  re« 

Whether  the  eonntel  for  the  platntift  i«  bo«md  to  answer  trhether  he  hat  or  hai  not  ii  bit  povaeit!- 
en,  certain  lett«n  written  by  the  dff  ndant  to  the  pinintiff;  reLitire  to  the  Mihfeet  in  di«pnte? 

XT  an  avrard,  mndc  in  pur^onnce  uf  a  >ubtnii«ou  by  the  parties,  exceeds  (be  tnhieet  mattrr  referred. 
it  doet  not  annnl  the  orii^nal  eontraci,  which  u  the  lubject  of  tbe  reAnreiic*, further  than  the  awara 
imrtoM  and  it  comfortnable  to  the  lerint  of  the  reference. 

I'he  terms  atid  ttipnUtiout  between  the  parties  ort  which  tbehr  mattert  in  dispute  were  t»  be  tttb- 
taitted  to  retierenee,  are  maitert  of  ftct  to  be  determined  by  the  Ju  nr 

As  to  what  i^  le^al  eridenee  of  a  sale  made  at  auetioo^Tb^  entrle«inade  by  a  elerk  to  the  atietiott«. 
eers  are  not  the  hett  eiridence. 

naniNces  cannot  be  recovered  for  nodeompUance  with  ao  award,  except  so  <hr  as  the  award  it  coin, 
formable  to  the  •nhmittion 

If  part  only  of  a  subject  matter  it  refbrred  to,  and  awarded  nmm  by  arbitratociit  the  par^y  it  at  K- 
feerty  to  oompiT  «vith  the  award,  whhont  alto  comp^ng  with  all  the  termt  of  the  orlirinal  afcreemeirr. 

I'M  court  will  not  prrmit  a  ttatement  of  facts,  which  is  Irrelevam  to  th^  snEgeet  mattvr,  ip  be  ad*  • 
StA  to  a  bill  of  exceptlous  taken  at  cIk  trial  of  a  canse. 
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8S4  CASF.S  IN  Tire  COURT  OF  APPEALS 

1 6t3.  appellees  a^amst  the  appellant  The  dfcclaration  contaiB- 
eH  two  counts.  In  the  Ji^st  count  it  was  9tate<J,  that  where- 
as the  ptaiiitifT,  on  the  2rth  oF  Julj  \T93^  and  long  tMsfore 
ami  after,  were  joint  partners  In  trade  and  commerce,  trad- 
ing under  the  natne  and  firm  of  Robert  Gihnor  and  cumpa<« 
nj:  And  whereas  the  plainttffsi  were  the  owners  of  a  quan- 
tify of  Brandy,  to  wit,  102  pipea,  then  shipped  on  board  m 
certain  ship  called  Tfu  Jlnn^  and  (hen  on  her  voyage  from 
lioimieaux^  in  France^  to  the  port  of  BaUimore^  to  wit,  at 
the  county  aforesaid:  And  whereas  on  the  said  day  and 
year  aforesaid,  at  the  county  afurenaid,  it  was  a5reed  be- 
tween the  plaintiffs,  by  the  name  of  Rohtrt  Gilmor  and 
company,  and  the  defendant,  that  the  defendant  woofd 
purchase  of  the  plaintiflfa  whatever  Brandy  they  might  have 
on  board  the  said  ship  cafled  TTie  Ann^  from  BourdeauZf 
supposing  the  quantity  of  90  pipes,  or  thereabouts,  at  the 
rate  of  one  loUar  and  fifty  cents  per  gallon,  whatever  the 
proof  mii^ht  b?,  provided  the  said  Brandy  arrived  at  the 
said  port  of  Baifimore^  in  the  county  aforesaid,  in  six 
weeks  from  the  said  day  and  year  last  aforesaid.  The  dc- 
ttMidant  also  agreed  to  jive  the  plaintiSfs  his,  the  defeiH 
,  danl's  note,  with  John  Carrere  as  his  security,  or  his  the 

defendant  and  John  Carrere^s  notes,  payable  at  three  sM 
{iit\r  months,  for  the  amount  of  the  said  Brandy,  the  date  of 
ti)e  said  notes  to  commence  from  the  delivery  of  the  said 
Brandy  by  the  plaintiffs  to  the  defendant.  And  the  plakl- 
tifis  do  aver,  that  the  said  Brandy  arrived  in  the  port  of 
Baltimore^  in  the  county  aforesaid,  within  sis  weeks  after 
the  day  and  year  last  aforesaid,  to  wit,  on  the  1st  Jay  of 
August  ir95,  and  that  the  plaintif&  on  the  5tb  day  of  Atf- 

Wh^rt  tfte  rotirt  r<-fu«H  to  direvt  the  »'rin',that  the  eyidtner  offbred  wn%  tuflteiemt  for  tkem  te  Sad 
f»r  ih^  pLuniiffin  mh  nction  u|M>n  an  nwjir.t  for  a  nouco  iipUanec  fbtrcvrtth. 

All  Nwaril  iM  ide  in  punuan.-i*  of  a  iifihiiiit«H»n  to  arhitraiort,  cittrar  K*P'«rate(W)lki,  or  connected  wiHlv 
lire  uriKiuMl  contract,  ta  noll«>g^4)  or  coiupclent  eridtnice  iii  toppurt  uTa  count  ii»  the  declaratiO 
f\j»t\v\vt\  ttptHi  ihtr  iinriital  cMiti-HCt 

^viirrr  a  piirty  rt-fus*^  lo  kt-f  p  i^oodt  aovordiiu^  to  ^nntrflct,  afler  they  have  bora  deltvered  to|iiii» 
^undf r  till  contract,  Mnd  the  uiIht  party  takei  thrm  front  bis  warehouse  with  hi»  kuowkdgt;  and  ao* 
(|ut  -M^iirL-,  t'»r  the  pui'p  t«f  of  Ktlo  at  auction,  Kir,  thect>ntr»ei  n  not  reminded 

III  Mcttons  founded  on  i»nlr«otft,  ilie  contract  muM  be  set  out  either  in  the  «foids  in  w9iie9i  it  IsmaApw 
»r  atciM-dtnfi:  tu  tbe  leo*  «'SVci;  and  cuiiuaci«  beini^  in  tkvw  nature  entira,  if Ibe  ooMtraet  piwed,u^ 
that  Vc  an-d  «('«  n.  be  lirtv-reiit  in  any  jrirt,  thi    van  ince  is  fatal 

\V!;«  re  an  atriid  w»*  c^m^idfri  d  as  Ueiui^  *  ithiii  the  kubraiaaion  of  the  matter  in  eoDtrtfwrsf 

Wii.ai'vcr  i«  M*lfiMd  in  a  dcH-Iamtion  a«  ii>duermeiit  ai  d  ii  not  imprrrinentand  fvrefgB  (otbe  tcclo« 
nil.*:  I>f  pnivt^  a<  ailfifnl;  and  \\b<-M  «  «>*ntx«cti»  alleged  and  deseribed^a  Tarianae  is  e^/aaJ'j  iualy 
nkht  ihtrr  ih**  ■eiiou  b<'  up'>nthc  contract  itielf  or  upon  s  ine  eoUateral  matter 

Whi  r«*  an  aw  ifd  dirtfctcd  itiat  ihc  d<:i«-iid«(Bt  tbuutd  {^rean  endurter,  **n»  per  Mfi eg wnt  whw 
tn  (br  arbitrators  and  >icknow  cd^  d  by  the  pattici,**  ami  ihomrli  it  ntay  be  totcvptibfe  nf  Hrm^  . 
c«-rtMin  and  pM»J  by  ivJi-reuee  lo  ihe  nj^rt-eutent  lo  which  it  reJni'^,  U'  ihwrc  t»c  nu  iu.lleieatarer 
in  the  dti-taration  by  which  'hi'  d«^«ret  m  eorc'd.boih  the  dfciarAiion  art4  awartfare  had 

The  umtMMoi  of  «n  AVerat-nt  m  MtiHctnnvt^i.tc-i  a(\cr  verdict^  on  the  i^uuil  Uui  everr  Uiim;  nM|ky 
be  pr«r»ttoird  lo  have  been  pmred,  wli4ch  *«.  n^et-cuii^to  loUain  tht-  uciioii;  but  where  lie  Wn  «f«ii- 
eeiHiont  c(.ii|aiii»  tit  tbee\idrncc  oiferi-d  to  tht*  jury,  and  npoti  which  the  court  are  rcqttifcd  to  d«r 
thim,  Uiat  Che  ylainuft'  m  nut  entiikd  ut  ntooTcr,  lot:  ve^ditt  proOttcca  oft  Mick  dKxt 
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gtt A  ih  the  year  aforesaid,  at,  &c  afterwards  delWerlSd  Die       1 81 S, 
said  Brandy  to  the  defendant.     And  whereas  afterwards^ 
to  wit,  on  the  19th  day  of  August,  in  the  year  aforesaid^ 
at,  &c.  certain  differences  and  disagreement  tdok  plac6 
between  the  plaiotiflTs  apd  the  defendant,  of  and  concern- 
in^  the  said  Brandy,  for  the  settledieDit  and  determination 
thereof  the  plaintiffs,  by  tlie  name  of  R.  G.  &  Ce.  and  the 
defendant,  afterwards,  to  wit,  on  the  19th  day  of  Augast 
ir95,  at^  &c.  anbmitted  themselyes  to  the  award  of  John 
.  Siricker  and  John  Holnusi  arbitrators^  by  th^m  the  pUi;i<' 
tiffs  and  the  defendant  indifferently  choseii  and  named,  to 
.  award,  order  and  adjudge,  respecting  the  differen<le  and  dis- 
.agreement  between  them  the  plaintiffs  and  the  defendant,  of 
and  concerning  the  said  Braddy;  and  in  cdse  the  sdid  John 
Strieker  and  John  Holmes  should  differ  in  opinion^  then 
they  the  said  Siricker  and  Holmes  may  choose  some  third 
^person.     Upon  which  the  defendant  afterwards,  that  is  to 
say,  on,  &c.  at,  &c.  in  consideration  that  they  the  plaintifist 
.  at  the  special  instance  and  request  of  the  defendant^   as-^ 
aumed  upon  themselves,  and  to  the  defendant,  then  and 
there  faithfully  promised  to  the  defendint^  that  they^  the 
plaintiffs,  would  well  and  faidifuUy.pefform  and  fulfil  the 
award,  onler  and  determination^,  of- them  the  said  Siricker 
and  Holmes^  so  a&  aforesaid  to  be  made  on  the  part  of  theia, 
.the  plaintiSs,  to  be  performed  and  fulfilled^   the  defendant  * 
upon  himself  assumed,  and  to  the  plaintiffs  then  and  there 
faithfully  promised,  that  he  the  defendant  would  well  and 
faithfully  perform  and  fulfil  the  award,  ordcir  and  determi- 
natiqn,  of  (he  said  Slticker  tuml  Holmes^  ao  as  aforesaid  to 
be  made^pn  the  part  of  him,  tlie  defendant^  to  be  performed 
and  fulfilled.    And  the  plaintiffs  in  fact  say,  that  the  said 
Strieker  and  HoUnes,  on  the  2^  of  August,  in  Hw  year 
aforesaid,  at,  iio*  took  ipon  themselves  the  burthen  of  the 
•aid  award,  and  then  and  there^  in  due  manner,  made  and 
jave  their  award  atid  final  determination,  in  writing,  of 
and  concerning  the  premises  so  submitted  to  them  as  afore- 
.said,,  and  by  the  said  award  did  then  and  there  award  and 
order,  that  the  defendant  do  choose,  and  that  he  is  bound 
'to  take,  ninety  pipes,  or  ten  thousand  gallons,  out  of  the 
Brandy  delivered  him  by  J?.  G.  &  Co.  and  that  he  ought 
to  give  an  endorser,  as  by  the  agreement  submitted  to  the 
said  Sliicker  ami  BolmtB^  and  which  said  agreement  was 
acknowledged  by  the  plaintiffs  and  the  defendant^  to  the 
VOL.  nu  49 
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1819#       Ititf  Pricier  aiid  Bohrtui  of  all  which  preMifles  the  ileMllM 
teii  gfttntar^s,  to  wit,  on«  &a.  at,  &c.  had  oolice;  where« 
fcy  the  defeddaot  #a8  bound  to  chodse  the  UiA  90  pipes, 
4r  10,000  gallooa,  oqt  of  the  Brandy  delivered  to  Um  b; 
the  tirtd  R.  G.iL  Co.  and  to  give  an  eodortcr,  accordfog  to 
the  agreeUMffft  aforesaid  bcti^een  him  the  defendaDft  and 
tkeptabittlb,  and  aekno\ttedged  by  them  aa  aforemd  and 
according  to  the  form  tiid  effect  of  the  said  award,  atfd  tho 
IHtmiiscs  and  undertakings  of  the  defeiMltnt  so  made  a« 
aforesaid.    Yet  the  defendant^  not  regarding  his  said  agree- 
ment, nor  his  said  promise  an^  undertakioga,  so  bj  him  in 
this  tkhdf  made,  but  contriving^  &€.  the  plsiintifis,  fte. 
lath  not  f€t  chosen  the  said  90  pipes,   or  10,000  gallonsi 
•tft  of  the  Bfandj  delivered  to  him  the  defemfant,  bj  the 
^iatifls,  vor  hlfth  he  the  defendant  given  an  endorser,  a» 
^j  the  q;rtemei»t  aforesaid  made  between  the  defendant 
and  the  pfaiintifii^  and  acknowle<Iged  by  them  a^  aforesaid, 
according  to  the  form  d^  efiect  oftho  saiil  award,  altbougli 
•the  defendant  was  thereto  requested  by  the  plaintiffs   ta 
wity  o«t  flu.  mkd  often  afterwards;  but  tor  choose  the  said 
SO  pipes,  or  K),OM  gallons,  &c.  delivered,  &c.  acoordio|^ 
toAe  said  award  of,  &c.  or  to  give  an  endlorset,   &c  tba 
defendant  hath  hitherto  wholly  refiioed,  &c.    The  $te»nd 
amniw    And  whereas  also,  the  plaintiffitr  on  the  said  STth 
of  July  1795,  and  long  before  and  after,  were  pwrtDers  &c« 
And  whtreae  the  plaintiiK  were  owners  of  a  quantity  of 
Brandy,  to  wit,  102  pipes,  then  shipped  on  boafd  ircertaii^ 
abip  called  TAe  .^hit,  and  then  and  there  on  her  voyage  front 
A4f n/MMT,  in  /Vvnce,  to  the  port  of  Babimore^  to  wit,  at 
the  county  aforesaid-    And  whereaa  on  the  di^^  &c  it  wa^. 
Sfveed  between  the  plaintiSk,  by  the  naaie  of  Jt.  CP.  &  Co.  ^ 
tad  the  defendant^  tluit  he  the  defendant  woutd  pnschaso 
of  the  plaitttifl&  whatever  Brandy  they  tlie  plaintifis  m^t 
have  on  beard  the  said  ship  ealle<l  Tht  ^nn,  from  Bovtr* 
iiaux^  svpposing  the  quantity  of  90  pipes,  or  thereabouts^ 
at  the  rate  of  one  dollar  and  fifiy  cents  per  gaUon,  what^ 
ever  the  proof  mijj^t  be,  provided  the  said  Brandy  arriveA 
ajt  the  said  port  of  Baliknore^  in  the  county  aforesaid^  \m 
aiz  weeks  from  the  said  day  anti  year  last  aforesaid^    And. 
the  defendant  also  agreed  to  give  the  plainttfts  his  thede* 
fendant's  note,  with  J.  C  a»  his  secuntyt  or  his  the  defen* 
dant  and  J.  (Ts  notes,  payable  at  3  and  4  months,  fur  Am 
Amount  of  the  said  Brandy}  the  dates  of  the  said  aole&  tH 
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comm^i^c«  frtm  the  delivery  of  the  Mid  Bnndy  by  tkit  IWt 
)>lamtiflH  to  the  dejfepdant.  And  the  plaintiQ^  do  avcff  ^"^^^ 
that  th«y  werje  owjiepB  pf  tlie  said  102  pipes  of  Brai)dy  oa  ^^^at 
board  t^  aaid  ahip  c;^l)ed  The  finntf  on  her  voyage  frenr 
JSaurdftmx^  in  Fraiw^  to  the  port  of  BaUimQre^  mi  tha£ 
the  said  10$  pipes  of  Brandy  afterwards,  and  within  «< 
weeks  from  the  said  £rth  of  July  1795^  to  wit,  on  the  1st 
•f  August,  in  the  year  last  afp^'esaid,  arrived  in  the -port  sf 
fiattimore^  ^c  And  the  piaiptilfs  do  av^r,  that  they* 
confiding  iri  the  promise  and  1lM^^^ing  of  the  defendant* 
made  as  aforesaid,  afterwards,  to  wit*  on  the  5tb  of  An* 
fust,  in  the  }par  aforesaid,  at,  &pf  d<^ivered  the  said  109 
pipes  of  Brandy  to  the  defendant,  '^severthelass  the  de- 
fendant, &c«  refused  to  give  his  no^  to  the  plaintiffs^  wkh' 
the  said  •/•  C,  as  his  secunty,  or  to  giy^  th^  notes  of  th(& 
defendant  and  y.  C  to  the  plaintiffs,  pa^4!>!e  (^t  ^  gpd  f 
months,  for  the  an^mnt  of  the  said  Bi-aqdyi  of  fof  the  ^^ 
mooot  of  any  nart  thereof,  the  date  pf  t|i^  said  petes  to 
^immepce  from  the  delivery  of  the  said  ^rapilyt  ae^ord- 
iDg  to  the  agreement  aforesaid  between  the  ^it^ff^pd^^l^t  and 
the  pjaiotifls,  although  the  defendant  was  aftfrwi^rds  re^ 
quested  so  to  do  by  them  the  plain tiils,  on  the  24th  pf  4^^ 
1795,  and  often  afterwards,  at,  &c.  But  the  def^pflftt^t  so 
to  do  hath  hitherto  wholly  refused,  and  still  doth  f^f^sei 
to  the  damage,  &C.  The  defendant  pleaded  the  general  i9« 
me. 

1 .  Th^fir^t  bitt  of  exciptlofif.  At  Octobertcrm  1  dOS^in 
die  gefi^ihal  court,  the  plaintiffs  at  the  trial  gave  in  evi- 
dencfs  ^  contf^ct  entere<l  into  |>y  the  defendant,  being  a 
letter  dated  the  2rth  of  July  If  9^,  addressed  by  him  to  the 
plaintiffs;  it  was  as  foHows:  '^I  agree  to  purchase  from  you 
whatever  Brai)dy  you  may  have  on  board  TTie  ^nn  from 
Jf^ourdemiXf  sppposjng  the  Quantity  90  pipes^  or  there;- 
abouts,  at  tlie  ratf^  of  one  dollar  and  fifty  cents  per  gallon^ 
Ivbatever  the  proof  p>ay  l^e,  provided  it  arrives  here  ip  six 
weeks  froni  this  d^te. "  |  agree  also  to  give  you  my  note,' 
irith  John  Carreire  as  seciirity,  or  mine  and  ^Im  OarrereU 
note,  payable  at  3  and  4  ^nocrths,  for  the  amoupt  pf  tjie  said' 
Brandy:  the  d^te  of  the  nptes.  tp  commence  from  the  dell- 
ve)7  of  the  said  Brandy.^  ^hp  plaiHtiSs  also  gave  i^  evi- 
dence, that  the  sldp  w^)/?,  in  i\\^  pontrapt  mentioned,  ar- 
rtted  at  the  port  of  Bafiimotf  ^itbin  six  weeks  from  l!he 
ih^e  Qf  the  contract^  halving  a  oi^o  o£  lf)2  pities  of  Br^t 
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1813.       ij  on  bofirdv  the  property  or  the  plaintiffs,  ntid  that  tl»e 
^^^^^'^^      Bnmdj  wa»  received  bj  the  defeodant^s  clerk,  accor^ng 

^*f  to  hia  directions,  in  hit  warehouse,  about  the  Ist  of  August 

1795.'  That  the  defendant,  after  examining  the  Brandr* 
refosed  to  comply  with  his  contract,  and  in  conseqitence 
thereof  the  dispute  between  the  plaintiffs  and  the  defen- 
dant, concerning  the  Brandy,  was  sobniitted  i9  John  Stritk^' 
tr  and  John  Hahrut.  And  the  pUintiffii  offered  in  err- 
dence  the  following  written  submission,  executed  by  the 
defendaqt,  on  ^o  19th  of  August  1795,  being  a  letter  ad- 
dressed by  him  to  the  plaintiffs:  »*I  agree  that  Col.  Strieker 
and  Mr.  Jofm  Hoknti  should  be  judges  in  the  dispute  re^ 
spectiog  the  Brandy,  and  in  case  of  a  diugreement  ia  o- 
pinion  between  those  two  gentleman,  that  they  may  chose 
a  third.''  Ami  that  the  arbitrators  took  upon  themseivea 
the  burthen  of  arbitrating  between  the  parties,  and  after 
fiill  hearing  of  each  party,  made  the  following  awards 
^*We  the  subscribers,  being  called  upon  to  arbitrate  a  dif- 
ference l>etween  Messrs.  Robert  GUmor  &  Co.  and  Mr. 
Robert  fVedth^  relative  to  a  sale  of  Brandy  by  thrfornaer 
to  the  latter-— after  hei^ring  the  allegations  of  the  partiea^ 
considering  the  contract,  and  all  other  cifcuinstances  relate 
ing  thereto,  do  award  that  Mr.  IVedeh  do  chuse,  and  that 
he  is  iMiund  to  take,  ninety  pipes,  or  10,0^0  gallons,  oqt 
of  the  Brandy  delrrered  liim  by  Robe^i  f'lMjfP^  &  Co« 
and  that  he  ought  to  give  an  emlorser,  as  per  agreeooeat 
9^|>fttitted  to  OS*  and  ai^knowledge^l  by  the  partiesl 

.    Jno.  Hoimes,       ' 
Jolm  Slrkktr. 
BMmore,  August  22,  1795.'' 

The  plaintiffs  further  o(!*ered  evidence,  that  after  the  a- 
^ard  W|is  made  and  delivered  to  the  defendant,  they  e^f* 
plied  tf^'him  to  comply  with  it,  and  tliat  he  refuf^ed  lo  do 
ao,  declaring  that  he  would  not  take  any  of  the  Brandy 
tpcoffling  to  the  terms  of  the  contract  and  the  award;  and 
that  thereupon  th^  plaintiffk  ipformed  the  defendant,  that 
unless  he  took  the  Brandy,  according  to  the  contract  and 
award,  they  would  send  the  Brandy  to  public  vendae^  and 
there  have  it  sold  on  his  ac^uot,  apd  |iold  him  answerabia 
foi  the  difference  between  the  pric^  for  which  it  should 
sell,  and  the  sum  wiiich,  by  the  contract,  th^  defendant 
was  to  give  for  it.  That  the  plaintiflls'  did  Vccording^ 
s?pd  the  Qn^ody  to  Hiesir^*  iaiiet  imd  Cmfkdl^  auo^ 
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tioneers  in  the  city  of  Baltimore^  by  whom  it  was  sold  at  It^lS. 
public  auction  for  a  lesa  sum  than  the  defendant  had  cod-  ^^C^ 
tracted  to  ^ve  for  it  The  defendant  thjcn  offered  evixlence, 
that  the  communications  between  the  plaintift's  and  himself 
respecting  the  contract,  were  by  ^ett^^9  from  one  to  tlje 
other,  and  not  in  person:  That  the  proposition  for  refer- 
ring the  dispute  between  them  was  first  made  by  the  plain- 
tiffs to  him,  by  letter  from  R,  G.  one  of  the  plaintiffs,  datr 
ed  the  Ifth  of  August  1795,  as  follows:  ''I  received  your 
note  of  this  morning,  and  observe  the  new  ground  you  bav|6 
taken  a3  a  reason  for  not  complying  with  your  contract.  It  will 
answer  no  gped  end  for  me  to  enter  into  a  discussion  with 
you  on  the  business,  as  it  is  not  probable  that  it  would  tend 
to  a  settlement  of  it.  You  ai*e,  as  a  man  of  honour  and  9> 
merchant,  bound  to  abide  by  y<Mir  contract,  unless  you  can 
show  such  reasons  as  will  justify  a  noncompliance;  those 
now  adduced  appear  to  pne  totally  inadequate  to  this  pur«* 
pose.  There  is  then  but  one  course  left,  w  hich  is,  to  lay 
our  several  pretentions  1[)efore  indifferent  men,  and  to  abide 
by  their  determination.  If  you  agree  to  this,  let  two  men 
be  named,  they  choosing  a  t)iird,  and  let  us  enter  in  bonds 
for  abiding  by  their  award.  Let  me  have  an  answer  as 
early  this  morping  as  convenienty  as  I  want  the  business 
terminated  without  loss  of  tifne^  that  something  may  be 
immediately  donp  ^ith  the  Brandy. ^>  That  this  letter 
fpeaks  of  one  from  the  defendant  to  the  pUintifle;  and  that 
this  letter  froin  the  plaintiffs  prodiiped  an  answer  from  the 
defendant  to  them,  of  the  I8th  of  Augusf  1795,  in  which 
they  offered  to  provp  that  he  consented  to  a  refei-ence,  and 
speaks  of  the  ti^rms  of  the  submission,  and  refu9es  to  let 
ilie  arbitrators  determine  whether  the  defendant  shall  or 
shall  not  give  an  endorser  to  the  plaintjfft(|  ^yhich  incts  »re 
inferred  frpm  the  followiag  letter  pf  JL  (m^  one  pf  t|)<5 
plaintiffs,  to  the  defendant,  dated  the  ISthof  i^ugust  1^95: 
<*I  received  your^s  of  this  morning.  Thp  geptl^pnen  wha 
may  be  appointed  will  judge  of  every  circumstanop  you 
have  to  offer  as  a  justification  for  your  refusal  to  take 
the  Brandy.  If  they  think  they  are  valid,  I  shall  cheer- 
fully  acquiesce.  Bqt  on  the  other  hand,  should  they  iletar- 
itaine  that  you  are  bound  to  take  (he  whole,  or  a  part  of  th^ 
3raody,  I  cannot  doubt  for  a  mom^^nt  your  {icquie^cpncQ 
upon  the  principles  of  our  contract.  You  voluntarily  Harn- 
ey Mrt  Ccirrere  4^  thee|ii|jrspr  of  ^ti^H^'  notes.    I  could 
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1813.        not  doDbi  l»«t  )>€  had  auAhorisod  jnu  so  (o  d«>;  for  of  hit 
own  apc^ri)  |ie  tMd  me  that  he  would  be  secoritj  fo|-  jov 
if  yoQ  purchased  ih&  Brandy.  I  therefore  will  not  harboui' 
a  thought  of  fL  refufi^  of  ||iU  kindy  &<*  I  think  it  wofiUI  be 
inji^rfoiii  to  joar  hon^^iir.  Ifth'H  nana  Col.  Stnith^  or  tin 
Patterson^   if  you  )>ave  PO  objection;  or  you  way  choose 
ivkieh  you  litay  and  pani^  to  me  two  gentlemt d,  and  I 
yr\\\  choo»e  f»p9  of  thewr    Fof  obvioua  rea«ona  ^ou  v^illfee 
the  necessity  of  having  this  baauiesa  early  finished,  and  1 
beg  you  will  speak  to  the  gentleman  you  may  choose  this 
afternoon,  as  I  t'liall,  provided  you  ipfiHii)  me  you  bpve  ii% 
objection  to  those  I  have  p|in>ed,  ao  that  the^  may  go  opoa 
it  next  day.*'    Tlie  defendant  alM>  r«>d  in  evidence  an^> 
ther  letter  oi  R.  G.  one  of  the  jdaintiffsy  to  thefMntdant, 
dated  19lh  of  Augpat  1795,  and  which  wns  as  fullowa:  ^^\ 
cannot  believe  that  you  will  refuse  to  cofnply  with  jfmt 
own  engagement,  provided  tndiflTerent  men  %pj  you  ough^ 
liowever,  you  will  do  in  that  aa  j'ou  think  proper.     I  have 
po  objection  to  any  oi  the  gentlemeJi  yoo  havo  pamed,aiKl 
therefore  name  Col.  Strieker^     As  you   ha?e  nagied  tho^ 
whole  of  them  I  Kupposo  you  can  have  no  ofi^ection  to  Mi% 
fiohn€9  being  the  other*     If  this  is  agreeable,  1^  tbam  ba 
requested  to  serve  to-day.  and  tliey  may  meet  op  the  bnai*' 
pesa  to  morrow."    Ttiat  this  last  letter. produced  the  pota 
from  the  defendant  to  the  plaintiffs,  and  by  tliem   hereia 
before  :>fated  as  having  beep  written  on  the  19th  of  A|igua| 
1795.     The  defendant  then  proved  by  Bobtti  Gilmor^  Ju^ 
fiiou  a  witness  summoned  and  Hwom  by  the  pUiatiffi^  tha^ 
the  above  mentioned    letters  from  tlie  defendant  to  tlia 
plaintiffn,  of  the  dates  of  the  17th   and    18th  of  Aagas^ 
1795,  did  relate  to  the  matter  in  dii^pute  betweep  tbepar<» 
ties,^  and  did  also  relate  to  the  agreement  between  the 
plaJntifli)  and  the  defendant,  for  aobmitting  auch  matter  to 
the  arbitrament  of  the  perspns  before  named,  aad  that  tfaa 
letters  from  tlie  defendant  to  the  pjaintift  were  pow  hera 
in  court,  apd  in  the  possession  4>f  the  coopsal  for  thepiain- 
tJiTi.     The  dpfepdant  then  prryed  the  court  to  make  an  or* 
der  upon  the  counsel  f4»r  the  plaintiiTs  to  produce  tb^iealetv 
t«-«,  for  the  purpo3?  of  having  t)ie  ai^fpe  read  to  the  jarjaa 
evidence. 

BoNR,  J.  {Sprig'g,  J.  concurred,)  (a).     The  Court  are 
of  opinion,  that  the  m  hole  correMpondeoce  on  this  sotuectt 
faJCfmse  Ch.  J,  «wing  to  in^lbpcsilioo,  did  not  attend 
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If  pfdctoced^,  will  be  receited  in  evidence  60  far  as  the  sairi*  181S. 
h\tk\\  be  explanatory  of  the  ternitf  of  the  reference,  ixid  ^^tT'^ 
ilfhat  was  intendeil  to  be  submitted  by  the  parties;  and  that 
if  th^  plaintifllB^  counsel  will  not  prciduce  the  letters  from 
the  defe«)dant  to  the  plaintiffs,  ttre  defendant  ma^  give 
<^videDce  of  the  contents  of  the  ^aroe,  so  far  as  they  relate 
ia  the  reference.  The  plaintiffs  excepted. 
.  £,  ^he  tecond  bill  (f  eoccepiionu  The  cotirt  having  re- 
ceived evidence  that  certain  IdtterA,  bearing  date  on  the  1 7th  ^ 
iSthand  t9th  of  August  1795,  respective!}^ «p^s«ed  fromthef 
defendant  to  the  plaintiffs,  and  (torn  the  plaintiffs,  relating  ttf 
the  agfe^ment  between  them  for  submitting  the  matter  irt 
dispute  between  thdm  (upon  which  this  suit  is  founded,)  to 
reference^  in  virtue  of  which  subirtiswion,  the  award  in  thb 
suit  declared  upon  was  made;  and  the  defendant  hdving  on 
his  part  produced  the  letters  from  the  plaintiffs  to  him,  an<l 
having  proved  by  tlie  adminsion  stated  in  the  farmer  bill 
of  exceptfons,  and  also  offered  to  pn»ve  by  the  testimony 
of  Robert  GUntdr^  junior^  (who  deposed  that  he  had  seen 
those  letters  in  Baltimore  about  ten  days  ago,  and  hud 
them  in  his  pesvession^  and  delivered  fhem  over  at  that  time 
to  one  of  the  counsel  for  tlite  plaintiffb,)  that  tlie  letters  from 
him,  the  flefendant,  to  the  plaintiffs,  are  in  the  possession 
of  the  plaintiff^s  counsel,  and  now  in  coart  here:  And  the 
court  having  decided  that  those  letters  from  (he  defendant 
to  the  plaintiffs  are  proper  and  competent  evidence  to 
be  produced  and  read  to  the  jury — and  the  plaintiffs  hav- 
ing refused  to  pro<luce  any,  except  that  stated  to  have  been 
wtitten  on  the  19th  of  August  1 795,  the  defendant  then 
pcayed  tlie  court  to  direct  (he  jury,  that  if  they  are  satisft* 
ed  that  the  letters  from  the  defendant  to  the  plaintiffs, 
of  the  17th  and  18th  of  August  1795,  do  relate  to  the  a- 
greement  for  submitting  the  dispute  to  reference,  and  that' 
said  letters  are  in  the  possession  of  the  ctmnsel  tor  the 
plainttffk  and  in  their  power  to  be  produce<l  here,  and  the 
same  are  not  produced,  that  then  i\w  jury  may  and  ought 
to  (M^sume,  that  the  same,  if  produced,  would  operate 
against  the  plaintiffs,  and  ^o  to  prove  that  the  terms  of 
the  submission  tn  reference,  agreed  npon  l>etween  the  par- 
ties, w^rc  different  frmn  those  declareil  upon  by  the  f^^9jg 
tiffs.  ™ 

Mtfon^  and  H^.  Dofny^Ut  tlie  Defendant,  cited  2  Esp, 
Dig.  rdO,  Tt2}  and  ^rmwrj/  v^  thlamme^  1  StrOi  a05. 
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f  8f  S.  Purvlance  i(nd  S,  Cha$e,  jr.  for  the  plaintiA,  referred 

tdtbeactof  ir98,cA.  84. 

The  Court  refased  ta  give  the  uirectioD  prayed  for. 
The  defendant  excepted^ 

'  S.   77le  third  hill  of  exteptumni    The  defendant  then 
?  prayed  the  court  to  dirclct  the  jtiry,  that  the  paper  dated  the 

*  I9lh  of  August  1795,  and  admitted  to  be  written  and  ingned 

by  the  defendant,  and  bj  him  sent  to  the  plaintiSs.  and  pro« 
duced  and  rend  by  the  plairttiffd  to  the  jtfry,  was  not  ad  mis* 
f  ibie  evidence,  and  oOgtit  not  to  be  regarded  by  them,  un- 
less the  plaintiffs  also  prodoced  afnd  read  to  the  jury  the  let- 
ters of  the  defendant  to  the  pbintifTs  upon  the  subject  ©f 
the  reference,  dated  the  t^th  and  t9th  of  August' 1795. 

A/oton,  for  the  Defendant^  cited  £  Eij^  Dig.  780. 

I       '  The  Court  refused  to  give  tlie  direction.     The  Uefen* 

'  •  dant  excepted. 

^  •    4.  The  defendant's  counsel  having  sworn  John  Purm- 

ance^  Esquire,  one  of  the  plaintiffs'  counsel,  offered  to  pot 
to  him  the  following  questi<m:  **Have  you  in  your  posses- 
-  sion  the  letters  mentionei)  to  have  been  written  bj  the  de- 
fendant to  the  plaintiffs  of  the  I8ih  and  19th  of  August 
^795?"  To  this  qestion  being  put  to  the  witoesM^  thecoua* 
•el  for  tho  plaintifik  obr|ectcd. 

Done,  J.  It  is  not  proper  for  the  cotinsel  to  answer  the 
question,  unless  he  is  willing  to  answer  it 

SpRiao,  J.  I  think  the  question  ottglit  im  be  answered. 

5.  The  fburlhbitl  of  excepllonn.  The  ptaintHfii  hffviiig 
given  in  evidence  the  contract  before  mentioned^  thew  gave 
in  evideoce  the  following  letter  from  the  defendant  to  the 
plaintiffs  dated  the  17th  of  August  17951  «'Wheii  [ 
agreed  to  purchase  the  Brandy  which  you  should  rccehrc 
by  tiie  ship  ^nm  at  the  rate  of  one  dollar  and  fifty  centf 
p.  gallon,  it  WBA  intended  by  Mr.  GUmor  and  mysetf  that 
it  sliould  be  of  the  quality  generally  received  from  Boti^^ 
datmx^  and  called  Baurdeaux  Brimdy;  that  the  quanti* 
ty  was  about  DO  pipes;  and  under  an  assurance  fram 
Mr.  Oilmor.  that  no  more  Brandy  would  arrive  m 
the  ship,  but  Ifiat  which  %Das  eOriBippfied  to  your  houae,  t» 
witf  the  ninety  pppttj  and  a  Mnall  quantity  of  ddCc^gtiiiey 
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which  Mr.  G^nwr  hwi  ordered  for  his  own  liiet  tnd  the       1^11. 
use  of  two  other  friemls^— I  therefore  ealciri&ted  that  the 
fttnount  In  money  of  the  purchase  woald  be  from  14  to 
15«000  dotlars,  coufitin^  the  gvage  of  the  Bourd^aHX^XfitM^ 
as  Qsoal,  not  more  than  100  to  llO^lons,  andhad  prepar* 
ed  ao  endorser  for  my  notes  accordingly.    Being  in  Phi'* 
ladtlplua  when  the  Ann  arrived,  and  the  Brandy  landed, 
it  was  received  in  my  warehoose— On  my  return  l)ome,tw« 
or  three  days  after  it  was  landed,  and  on  examining  it,  I 
found   the  quality  not  Bourdtaux  Brandy;   the  quantiijf 
about  one  half  more  than  was  expected,  and  about  50  pipea 
of  Brandy  offered  for  sale  in  the  town,  in  other  handi^ 
which  were  imported  in  the  Jinn.    I  therefore  inform  yoo« 
that  I  do  not  hold  myself  bound  to  the  purchase^  because 
the  quaHty  is  not  Bourdtaux  Brandy;  the  gt^n/l/y  ismuch 
mot^  than  I  counted  upon,  or  had  a  right  to  count  uposi- 
and  because  a  considerable  q^uantity  has  been  imported  ia 
the  ship,  and  put  into  the  market,  more  than  that  received 
by  your  house.^    The  phuntiffs  also  gave  In  evidence  tha 
letter  from  them  to  the  defiendani,  dated  the  IZtfa  of  Aa« 
.  gust  1795,  as  herein  before  stated,  and  also  the  foUowinft 
letter  from  the  defendant  to  the  plaintilTs,  dated  the  I6tb 
of  August  1795:  <'In  your  note  of  yesterday  you  say  f 
have  taken  a  new  ground  as  a  reason  for  my  net  comply* 
ing  with  my  contract,  and  that  as  a  man  of  honour  and  a 
merchant,  I  am  bound  to  abide  by  my  contract,  unless  I 
can  show  such  reasons  as  will  justify  a  aoncoropliaiice,  and 
that,  to  you,  those  adduced  appear  totally  inadequate  ta 
the  purpose — and  you  observe,  that  there  is  but  one  way 
left,  wliich  is,  to  lay  our  several  pretensions  before  indtf^ 
ferent'men,  and  to  abide  by  their  determmation,  and  if  I 
agree,  to  let  you  know,  that  two  men  may  be  named,  and 
let  us  enter  into  bonds  for  abiding  by  their  award.    In  an-^ 
8 war,  I  observe,  that  1  have  taken  ao  new  ground;  that  my 
objections  are  true,  two  of  them  you  will  not,   I  believe^ 
deny-^those  are,  that  the  quantity  ia  more  than  about  ninety 
pipes,  and  that  youassur^  me  no  other  Brandy  would  ba 
imported  in  the  ship.    I  am  not  afraid  to  meet  the  deoisio^ 
af  indifferent  judges;  they  may  be  named  when  yon  pleaa^ 
and  as  to  onr  entering  into  bonds,  I  fed  mysdf  at  a  loss  ta 
know  what  1  should  faindymi  U^    if  my  abjections  ai9 
coDsidared  as  soficiettt  to  ai4iarjne  from  being  bound  lot^ 
porcbasei  I  have  then  no  other  claim  on  joii|  but  Ja  ffnj 
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1S19.^  br  dieptetemgeor  (he  Brandf  to  mj  WMehMie,  .ni  ht 
jmnr  deiog  io^  I  desire  no  bend.  If  tlie  gentiemcn,,  "mhm 
tMLj  be  ehot^o  would  mj  that  taj  o^^tiopi  are  not .  iHi|l 
feunded,  and  that,  therefore,  I  srast  be  bound  to  the  ptir« 
chase  of  the  tirandji  I  ahill  agree,  lo  far  as  rebtas  to  atij 
act  within  my  own  power;  bet  I  must  obterret  it  maj  Dot 
be  in  my  power  to  obtain  the  endorser  you  called  for."  The^ 
plaint!^  also  .gate  in  evidence  the  letter  froiii  them  to  tte 
defendant^  dated  the  18th  of  Aogust  1795^  herein  loUot^ 
stated  I  laid  also  die  following  letter  from  the  defendant  im 
the  plaiptiSs,  dated  the  19th  of  August  1795:  ''I  re^41« 
that  if  it  is  judged  that  I  shaH  be  obliged  to  keep  tbeBraA^ 
dy^orany  part  of  it^  which  I  think  scarcely  possible,!  wiU 
dfer  you  no  endorsen  I  do  belieire|that  neither  Gen.  SfiiHk 
ec  Mr.  PM^9Qn  would  act  on  this  octasiont  as  I  soppoaa 
they  would  consider  themselves  not  conversant  enough  with 
Brandies  todetermine  whether  this  in  question  is  BourdemtJSi 
•r  Stnights  Brf ndy;  either  of  these  gentlemen  coukl  very 
lieadily  discover  that  thk  Brandy  is  not  as  good  as  they  are 
•ecus^mied  to  use,  but  i^  being  in  habits,  perhaps,  of  ob^ 
serving  nicely  the  diierent  qualities,  would  he  at  a  loss  t# 
give  yeur's  a  name*  I  therefore  ot^ect  to  ekher  of  these 
ge»tlenien|  and  propose  for  your  choice  of  one,  three  gen.* 
tlemeo,  dealers  in  the  article— they  are  Mr.  Jqhn  Holmeti^ 
Col.  Stritker^  and  Mr.  EngOhard  ret«er."  The  plaintifi 
also  offered  in  evidence  the  letter  from  them  to  the  dcfen* 
4ant,  dated  the  iMi  of  August  1795^  here'm  befiMre  s^ktedj 
also  the  submission  entered  into  after  the  lettfers^  dated  the 
19th  of  Angust  1795,  and  herein  before  stated;  and  also 
the  award  made  in  pursuance  thereof.  The  plaintiflb  thea 
yrayed  the  direction  of  the  court  to  the  jury,  thatdieawarA 
wlis  authorised  by  the  submission,  and  within  the  terms  of 
it 

Martin^  .(Attomey-Gen«fiI,)  for  the  Flainti&,  cited 
i3reen  v$.  fPif&eny  I  BIk.  Bep.  475. 

I>0]r«,  J.  The  court  are  of  opinion,  that  the  terms  and 
Stipulations  between  the  parties,  on  which  their  matters  in 
dispute  were  to  be  submitted  to  reference,  are  matters  tit 
ftct  to  be  determined  by  the  jury,  on  evidence  adduaed  to 
them.  The  court,  therefore,  cannot  give  the  direction 
paayed  for  by  Oe  counsel  of  (be  plaintilli.  The  pUuntifi 
excepted. 
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pmred,  that  on  tha  I9th  of  October  1795,  they  drew  tht       ^^^ 
Clllowiog  wntten  order  on  the  defendint,  to  deliyer  tto 


Branclj  to  Vatei  and  CampbtU:  «^Yott  will  deliver  Measrt*. 
YtamxtA  Campbili  ih^  lOfl  pieces  of  Qrtndy,  and  you  will 
account  with  me  for  the  piece  that  i^as  staTed.  My  eon  i?o« 
dert  will  call  upon  you  to-day  or  to^-morrowfor  that  purpose*^ 
That  in  pursuance  of  that  order,  the  Brandy  was  delivered 
on  the  12th  of  October  17?5«  to  Fates  and  CampbeO^  and 
by  them  sold  at  public  auction,  by  order  of  the  ptaintiSs,  on 
^  the  16th  of  October  1795.     The  plaintifb  th^n  produced^ 

and  offered  to  read  to  the  jury,  a  paper  purporting  to  b^ 
the  ori^nal  list  or  memoraodnro,  opon  which  was  entered 
the  difiRsrent  casks  containing  the  Brandy^  and  upon  wkidi 
^  fhe  entries  were  afterwards  made  that  yftt^  transferred  tor 

the  books  of  Fates  and  Camph^ll,  the  persons  to  li^hom  the 
same  were  sold  by  Fates  and  Campbeth  and  Ihe  prices  at 
which  the  same  were  sold;  and  proved  that  the  sane  wai% 
made  out  in  the  handwriting  of  one  %  P^HlhsiKK  ^''^ 

'  at  that  time  acted  as  clerk  of  Fates  and  Can^jtb^  ^nd  h^ 

''  toeing  present  pt  the  sale,  ntade  out  the  same  by  tk<^^Qrde^ 

^  and  that  Patrick  was  now  dead.    To  the  readrngj^  ^  this 

9  paper  to  the  Jury,  the  defendant  olgected,  on  thi^ipqi^^ 

^  its  being  inadmissible  evidence. 

i 

I  ^   BoNB,  J.    The  court  are  of  opiniofi,  that  the  olfoctiiv^ 

is  not  a  good  one^and  they  {permitted  the  paper  to  lie  rea4 
tp  the  jury.    The  defendant  excepted,  ^ 

7x  The  plaintiA  then  prayed  the  opinion  of  the  courti 
fu>d  their  direction  to  the  jury,  that  if  the  jury  should  be- 
lievethat  q,q  p^r^  of  the  contract  lyaa  sulimitted  to  the  ar-* 
bitretors,  except  Mfhether  the  defendant  should  take  any;, 
^nd  what  quai\tity  of  tb?  Brandy,  that  then  the  award 
made  cannot  ope^e  ta^h^nge,  alter  cfr  annul,  tlie  contract, 
either  as  to  the  price  to  ^  paid,^  the  time  when  the  pay«> 
jpfients  were  to  be  made^t  or  the  maun.er  in  which  the  pay- 
l^ents  were  to  be  secured,  those  pftrts  Qf  th<e  qontrajist  net 
)^ing  submitted  to  the  ^bitr^tors^ 

DoKft,  h  The  court  are  of  opinion^  that  the  award 
tdoes  not  destroy  or  annul  the9nginal  contract  between  thu 
jimrties,  *  further  dian  the  award-  pujraues,^  andia  confenm* 
ilf  to  the  t^cos  gf  the  r«(ipre9$e^ 
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191d»  The  cotfrt  are  nine  ef  of^inoii,  tktt  iA«  plmitiffii  nnVifcv 


^nM( 


on  the  first  ccmiit  in  their  declantion  reQ9vet  da«i|ge«# 
•ept  for  a  BODoompliance  ^ith  the  awards  so  for  as  the  t»nif 
ia  oMiiBTOaWe  t#  the  softmuemu 

&  7%e  linA  biU  rf  txefptum9.    The  plaintiflTs  oifered 

hi  tvMeoce,  thait  tha  defendant,  cm  the  firth  of  July  1795, 

cftiarod  into  a  coiatraet  with  the  plamtiflfs  bj  the  two  foY^ 

lowing  letters:  [The  first  being  a  htter  from  the  plain  tifb 

to  the  defeadairt,  and  the  other  from  the  defendant  to  the 

pkinttA.3     *;  Agreeable  to  our  promise,  we  now  conclode 

o»  selliag  yon  whatever  Brand j  we  may  have  on  board  the 

«litn  from  Botifrikm/ar^  npon  the  terms  joa  proposed;  that  is 

yen  are  io  pay  as  at  the  rate  of  one  dollar  and  fifty  cents 

per  gall^  for- the  wl)ole,  wWch  we  estiibate  at  about  ^9 

pipes,  (esclisive  of  some  dd  cogniao  we  hare  on  board 

Hhtch  id  nbtmeant  to  be  iblci^  whatever  the  proof  may  be, . 

IHwrklad  the  ship  arrivaa  in  six  weeks  from  this  timel    Od^ 

the  ileKvery  of  the  Brandy  yon  are  to  givo  us  your  an4 

Mf«X  Cmnrmif$  notes  for  the  whole,  at  3*  and  4  months 

ifom  the  eommencemeet  of  the  deHvery— Toor  agreeing^ 

tot  the  preeeding  terms  wjU  be  ^nding  on,"  Ice.  ^  Th^ 

Hm  ether   letter  from  the  defendant   to    the   plaintfflK 

was  datMl  the  firth  of  July  ir95,  and  is  before  stated  in 

ibe^fsjf  bill  of  exceptions. '  t^e  plaintiSs  a1»o  oflfered  m 

tvideneei  that  ibe  said  vessel  A^  arrivn  wHhin  six  weets^' 

kaving  on  board  1S,)[M^  gsllona,  e<[Bal  to  tfi4  |»ipea  oC 

Brandy,  which  in  the  absence  of  the  defendant  was  receive 

td  at  his  warehouse  according  to  the  defendant's  direct!*-' 

0DS.     They  also  oflTered  the  ^Teral  letters  which  pulsed 

between  the  plaintiff^  and  defendant,  herein  before  set 

forth,  dated  the  irth,  ^8tti,'and  19th  of  August  (795;  als(^ 

ihe  siibmissioh  to  the  arbitrato'rfi  and  their  award;  and  gave 

in  evidence  Ihat  a  copif  of  the  av^an]  was  delivered  to  The 

|)iarties.      t'he  plaintiffs  thi^n  t)raye4  the  opiiiioh  of  the 

conrl,  atid  theit'  direction  to  the  jury;  that  supposing  oa 

part  of  the  toAtract  was  ^uhioitted  to  the  aiVit^tord,  ti- 

eept  whetti^r  th'e  defendant  stiouldj  take  any  And  "whai^ 

quantity  of  the  Brandy,  ih  that  case  th^  ^kfeodant  by  tW 

siward  viras  bound  to  take  90  pipes,  or  lO^OOO  gallons,of  the 

Brandy,  but  at  the  same  time  was  not  by  tfie'  award  eriti- 

tUd  to  ukt  ^  saine  WiAout  cbxcmljiog  with' the  ter;ns  tl 
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{to^tanhnot  lisrin  ttie  pnct^  H^e  times  oF'p!kym«i>t,  and  the      19151 
iMimtr  io  which  the  payment  was  to  be  secured.  ^"^'■'*^ 

Sprigg,  J.  {Done^  J.  not  iwesent,)  rtfosed  fe  %^  the       :    ***" 
direction  pnijed  for.    The  plaintiiTa  e^^ceptecf  • 

9.  77iB  $ev€nth  bill  of  fxceptienit.  The  pleinttSt  i^viag^ 
offered  in  evidejice,  thitt  on  (he  10th  of.  October  1795,  be* 
ing  Saturdajf  the  plaintiffs  calleil  upon  the  defendant,  and- 
demanded  of  him  whether  he  would  retain  thtf  Brandy,  so 
delivered  into  his  warehouse,  on  the  tertns  of  the  contractt 
and  the  award,  to  which  the  defendant  replied  that  he 
would  not,  that'he  had  iiever  considered  the^randj  as  his,' 
and  that  the  plaipti^s  might  take  it  away  whencfver  thef 
fteased.  That  the  plainiifiB  then  te^d  the  defendant,  that 
they  would  ta)(e  iaway  trie  Biandy  the  next  Monday,  mi 
if  on  a  resale  any  losji  should  arise  they,  the  ptaihtiQls, 
should  consider  the  defendant  responsible,  and  act  accori^^ 
Sogiy.  Tq  whioh  the  defendant  made  no  reply.  iThe  plaiii'> 
ti&  then  proved ,  that  on  Monday  the  i  2th  of  October  1 795^ 
they  drew  an  order  in  writing  for  tbe  Branijyv  mi  thede^ 
fendattt  That  in  consequence  of  thet  erdiMr  the  ^randf 
w.es  delivereil  by  the  defendant  to  Messrs  Pa/'(e9  and  Camp- 
hll'»  the  persons  in  the  order  name^.  The  defendant  har* 
ing  offered  to  mibjoin  the  above  statement  of  tfie  evidence 
admitted  to  have  been  given,  to^  shitementof  facts  made 
bjr  the  plaiotilb^  as  ti»e  ^ndation  of  their  praver  for  the 
epiftien  oC  the  eenrt  ^ven  on  the  preceding  bill  of  excepti^ 


V  The  Court,  Z^P^SS*  J'^  ^^^^^  ^  I^^T^  ^^^  ^^^^.  ^^^' 
4ed«  on.  this  ground,  that  the  same  had  no  relation  to  th^ 
subject  matter  by  the  prayer  submitted  for  the  conaideratir 
eaof  the  court  The  defendant  excepted. 

10.  TT^i  eighth  bUl  ffexc^fion^*  Upon  tlie  stMea^^'**  w 
^e  8ixlh  biUi^exc^UonSf  and  the  court  having  pi^evious- 
iy  directed  the  jur^,  that  by  t|ie  award  th^  defendant  was 
iK)und  to  t^ke  90  pipes,  or  10,000  gallons,  of  the  Brandy. 
.  the  plaintiffs  then  prayed  the  opinion  of  the  court,  ana: 
their  directioi^  to  the  jury^  whether,  supposing  no  part  of 
ihc  contra<;tw^  submitted  to  arbitrators,  except  whether- 
tNe  ddendiwt  should  take  any  i^d  what  quantity  of  the 
Somdy^  the  defendant  waa  in  ceoseqneoce  ol  ^  ewen| 
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1813.      entiHied  to  take  di«  ttm^f  wHboiit  ctai^sg  with 
terms  of  the  contract. 

9p%io09  J.  (Dom^  J.  not  preeent.)  The  Court  are  of  opi-^ 
nion,  that  under  the  award  the  defendant  waa  at  libertj  to. 
keep  the  Brand  j  without  compljing  with  all  the  terms  of  the 
original  agreemeiit  herein  recited*    The  plaintiflb  ei^cepted, 

11.  TTie  ninth  bill  of  exctplUm^  Thtdefend^ntfbj  hi%* 
counsel,  proposed  to  add  tl^e  statement  ii^  the  swenth  Inll 
of  exceptions^  to  the  last  above  statementi  bqt  the  court  re* 
fused  to  permit  it  to  be  added,  upon  the  same  ground  itwai 
refused  to  the  statement  in  the  9ixih  biU  pf  exceptions. 
The  defendant  excepted. 

12.  The  tenth  biH  of  exeepHons.  The  plain ti  fib  then  gaT% 
in  evidence,  by  Colonel  John  Stridcetf  one  of  the  art^ika- 
tors,  that  previons  to  the  award  they  the  arbitrators  never 
received  any  papers  relative  to  the  matter  in  dispute,  froea 
either  pf  the  parties,  but  in  the  presence  of  the  opposite 

.     party;  that  the  arbitrators,  previous  to  the  gnring  ibt  award, 
bad  but  one  interview  with  the  parties,  when  each  made 
a  verbal  statement  of  their  case,  and  the  plaiatiBsleft  wit]| 
tlie  arbitrators  the  letter  from  the  defendant  to  thenit  dat» 
ed  the  2rth  July  1795,  herein  before  stated.     'Ik^i  he  th^ 
Tvitness,  did  not  know  whether  the  defendant  saw  th^t  pa- 
per when  it  was  delivered  to  the  arbitrators  fay  the  pyhi* 
fflTs,  or  not,  and  that  he  does  not  recollect  whether  the  ile- 
fendant  did  or  did  not  agree  to  sobn;iit  to  the  acbitratare 
whether  he  the  defendant  should  give  to  the  plaintifis,  aft' 
endorser  for  the  price  of  the  Brandy,  in  case  he  should  he 
adjjQdged  by  the  arbitrators  to  take  the  same,  or  any  pirC 
^  u.^  ^tel^H^-    ^^*  ^^  letter  from  the  defendant  to,  the  plaki- 
>^ili.  T;i|iJO^,  iibjove  stated,  on  the  27th  July  1795,  was  th?  pi^p^ 
iip7Ml<w^tch  the  arbitrators  actedi  and  that  having  detei'-'' 
•  '  V  W^^9^^  ^^^  defendant  should  keep  90  pipes,  or  10,00(F 
ga1foiKS,.of  the  Brandy,  the  arbitrators  determined  that  he 
i    *  '    •  .^ught  to  give  an  endorser,  it  being  so  provided  by  the  con- 
trail .  The  plaintiflBi  then  prayed  the  opinion  of  the  court 
tethe  jory^  thi^t  if  they  believed  such  evidence,  that  theft 
•uch  evidence  is  sufficient,  in  point  of  law,  ta  support  the 
lirst  c^unt  in  the  plaintiffs'  decUration^ 

Snif oe,  J.  (Done^  J,  not  present.)    The  eeuVt  harinf 
iflready  4eteri9U)^&  ^^thM  Ae  ter^a  md  at^i^AtionA  ^ 
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tmwi  tte  ptrti^sOn  which  dieir  mati^  in  ditt)ate  wtti^       1613. 
to  be  submitted  to  reference,  ^mmL matters  of  fact  to  be  de- 
teriDihed  by  the  jary/'  and  the  validity  of  the  award  thus 
4et»endidg  on  the  opinion  of  the  jtii'y)  they  cannot  give  the 
directron  as  prayed.     The  plaintiffs  etcepted. 

,  13.  The  devinih  bUl  of  exapliona.  The  defendant  tbeil 
prayed  the  opinion  of  the  court  to  the  jury,  that  the  award 
produced  and  given  in  evidence  to  them  is  not  admissible 
evidence  to  them  upoti  the  second  count  in  the  plaintiflkt 
tf^claratiotii  and  that  upon  that  count  it  ought  to  be  disre* 
garded  by  them. 

Done,  I.  The  court  are  of  opinion,  that  the  award,  ei** 
fher  separate  from  or  connected  with  the  original  contract 
ill  this  case,  is  not  lep;al  or  competent  evidence  to  be  ad- 
mitted in  support  of  the  Second  count  in  the  plaintiffs^  der 
«1aration«  The  plaintiff^  excepted;  and.  the  verdict  and 
judgment  being  for  the  plaintifts,  the  defendant  appealed 
to  this  court  1  he  cause  was  argued  on  the  ^Ih  bill  of 
exceptions,  at  December  term  1806,  before  Chasr,  €h.  J, 
aftd  BuejiTAKAN,  and  Gantt,  J.  by  fP*  Ihrsey  and  Harper^ 
Tor  the  Appellant;  and  S.  Chaat^  jr.  for  the  Appellees,  and 
was  reargued  at  December  term  1807,  before  Chase,  Ch. 
«h  and  TiLGBMAK,  Bt>cHAVAN,  NioHOLsoN,  and  Oantt,  1# 

tf^  Dorsey  and  JIarptu  for  the  Appellant,  stated,  that 
the  question  to  be  argued  on  the  Jifth  bill  of  exceptions 
v«as,  Whether  the  memorandum  or  Original  list  of  the  salea 
of  the  Brandy  ought  not  to  have  been  admitted  in  evidence? 
Tbey  contended  that  it  ought  not,  as  it  did  not  fall  Witliin 
the  exception  to  the  general  rule  of  law,  tliat  the  best  evi- 
dence, of  which  the  nature  of  the  case  was  susceptible^ 
must  be  ^ven.     That  Yatt»  or  Campbell,  both  of 
Were  alive,  ought  to  have  been  produced  to  prove 
Tbey  cited  Peakt^B  Evid.  10.    Price  vs.  The  Ear] 
trngiofif  1  Saik.  285.    Etdl.  N.  P.  282,  283.    Coi 
Marsdet^i  I  Eap.  Mep.  1.     ffarren  v$»  GreenvtUe^ 
1129v  Smartle  va.  mUiarM^  I  Salk.  245  ^  28a 
liami  9f.  The  East  India  Company^  3  Eatt^  192;  ani 
tis  vs.  Baity f  1  Airr.  4*  Johns.  264. 

Martin^  Purvianee^  and  S.  CAo^Cf  jun.  for  the  Appdieet/ 
dited  JDii^  vs.  Stedman^  I  Esp.  Kep^  329.    PUHum  p4  , 
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WW.       McMeit,  2  SM.  090.     1  /i^V  CA.  ch.   f,  p.f|  «id 
IHgg9  V9. Lowtenct^  3  7h'fh454. 

Tbjk  CauBr  dtssented  ftom  the  opioioti  given  by  tK% 
Genera)  Court  Id  tbe^/A  bill  of  etceptioog;  aynd ^  do  din 
jections  were  orged  agaioAt  the  opaniond  given  in  the  other 
bills  of  esceptk>Ds»  taken  bj  the  defendant  in  that  courts 
thej  concurred  therein. 

CRAftE,  Ch.  Ji  diaaentedt  and  delivered  the  following  o- 
{Mniop:  Tl\e  question  to  l>e  decided  \>j  the  court,  on  the 
fifth  exception,  is  Whetlier  the  list  or  memorandum  oCfer^ 
ed  in  evidence  to  prove  the  sale  of  the  Brandy,  and  tfio 
pricf«  was  legal  and  competent  evidence  for  that  purpose? 
The  material  fact  to  be  proved  was  the  price  fur  which  ibe 
Brandy  was  sold,  because  on  that  depended  the  quantun 
of  damages  to  be  given  by  the  jury. 

The  exception  states,  that Patrick  acted  as  clerk  t» 

Yuien  and  Cumpbeii^  the  auctioneers,  who  sold  the  Bran- 
dyi  was  present  at  the  sale,  and  made  the  entries  on  the 
said  list  or  memorandum  by  their  order,  from  which  the 
said  entries  were  transferred  to  the  books  of  Fatea  ani 
Cwnpbeli,  and  that  the  said  Patrick  was  dead. 

l«ord  Gilbert^  in  his  treatise  on  evidence,  in  page  16,  ex* 
plaining  the  rule  of  evidence  he  had  before  laid  do?m,  as 
the  first  and  most  signal,  declares  the  true  meaning^  of  it 
to  be,  that  no  such  evidence  shall  be  given,  which  ex  natum 
ret,  or  according  to  the  nature  of  the  transaction,  supposeai 
at  ill  a  greater  evidence  behind  in  the  parties  posseosidn  or 
power. 

The  said  rule,  as  explained  and  illustrated  by  GUbertf 
is  certainly  the  true  rule,  coinciiles  with  common  seD30» 
and  is  best  adapted  to  the  ascertainment  of  the  truth  of 
facts,  and  consequently  most  conducive  to  the  promotioa 
of  justice. 

The  application  of  the  rule  depends  en  the  natore  of  the 
case,  and  what  is  the  be^t  evidence  in  the  power  of  tfie 
party  to4>rove  it 

The  entries  made  by  the  clerk  appointed  for  the  purpoat 
by  the  auctioneers,  was  the  best  evidence  to  prove  the 
sale  of  the  Brandy,  to  whom  made,  and  the  price,  which 
the  nature  of  the  transaction^  as  disclosed  by  the  exce^ 
lion,  was  susceptible  oC 
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.)}o ^rftOn  copid  prove  the  said,  entries  tet  the  ckrii,  If       1819*. 
tiTiQg,  that  beiog  the  best  evidence  of  it.     The  clerk  being       ^-^'v>^  < 
dead,  the  infefior  or  secondary  evidence  may  be  resorted 
to — the  proof  of  his  hand  writings  which  is  proof  of  the  en* 
tries  made  on  it.     Such  was  the  decision  of  Lord  Rtnyon^ 
in  the  case  of  Coapet  vs.  Mursdm^  t  JSsp.  Rep.A^  2,  where  he 
said,  *nhat  the  rule  of  evidence  was  clear,  that  edtries  in 
the  books  of  bankers,  or  persons  keeping  books  respecting 
their  trade  or  business,  could  only  be  proved  by  the  clerks  . 
V;ho  made  the  entries^'^ 

According  to  the  nature  of  the  transaction,  the  clerk  is 
the  only  person  who  could  be  supposed  to  have  an  accu^ 
rate  knowledge  of  the  sale,  the  price,  and  ^the  person  to 
whom  sold,  and  his  testimony  is  the  best  evidence^  and  ac-^ 
cpirding  to  tfie  nature  of  the  case,  no  presumption  arises 
that  there  is  a  greater  evidence  in  the  power  6v  possessioa 
of  the  party  to  exclude  the  proot  o^  the  hand-writing  of  the 
clerk.  "         * 

It  is  possible  Itaten  or  tiamphdU  or  soihe  of  the  p^rsbnt 
present  at  the  sale,  might  have  had  a  knowledge  of  it,  and 
the  pricey  and  if  they  had,  they  might  have  been  examined' 
to  cornibor^te  the  evidence  of  the  clerk,  or  i(^  contradict 
it|  and  if  examined  by  the  adverse  party,  to  contradict  it, 
the  question  woiild  tie  for  the  jury  to  determine  on  thc^ 
respective  credit  of  the  witness^,  and  could  in  no  ttrisie  af- 
fect the  competency  of  the  testimony  offeredi 

The  memorandum  or  list  of  the  clerk,  appointed  for  the 
purpose,  on  which  he  made  entries  at  the  time  of  the  sale 
from  the  mouth  of  the  auctioneers,  and  according  to  di-' 
reotions  publicly  announced  in  the  auction  room,  must 
be  better  evidence  than  the  frail  and  fallible  recollection 
of  the  auctioneer,  who  cannot  be  supposed,  in  the  midst  of 
a  multiplicity  of  transactions  in  the  courae  of  a  day,  after 
a  short  lapse  of  time,  to  remember  the  sale  of  a  particular' 
Jot  of  goods,  the  time  when  sold,  the  price,  and  the  per- 
son to  whom  sold — all  the  above  circumstances  wilt  appear 
on  the  memorandum  or  list  of  the  clerk.  t 

The  law  in  requiring  the  beat  evidence,  does  not  require 
oU  the  evidence  which  might  be  given;  for  instance,  if  there 
are  two  witnesses  to  a  deed,  or  a  dozen  present  at  the  mak- 
iqg  of  a  verbal  contract,  the  evidence  of  any  onC)  while  un^ 
contradicted,  is  sufficient  Peaked  Evld*  7* 
▼OL.  ui.  51 
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1«15#  The  €«S6  of  Price  U.  Lord  Tarrington^  I  Salk.  28»,  «f 

more  liable  to  objettion  than  the  present  case.  *tht  clerlL^ 
wiMi  made  the  entry,  had  tlo  knowledge  cf  the  delivety  of 
the  beer,  but  from  ^e  report  of  the  drajman ^  bot  the  clerks 
ii^ho  made  the  etitry  in  this  casey  was  appointed  ht  the 
purpose,  Was  present  at  the  sale^  and  m^de  the  entry  bv 
tbii  direction  of  the  auctioneer,  on  his  proclaiming  the  hi^- 
est  bidder,  and  the  price,  and  hating  himself  a  knowledge 
of  the  sak)^ 

According  t0  the  tiatnre  of  the  transaction  in  both  cases', 
no  person  but  the  drayman  could  be  sopposed  to  be  |;»rivy 
to  Uie  delirery  of  the  beer,  and  no  person  could  be  9Vip* 
loosed  to  hate  a  knowledge  of  the  side  and  pirke  but  the 
clerk. 

llie  case  ntkler  comiderition  is  simdar,  or  nearly  eo^ 
to  the  ease  of  PUman  vi*  Aioddox^  S  Salk.  690,  in  whic^ 
on  preying  die  hand*writit^  of  the  taitor^s  senrsfOtf  who  wi^ 
accustomed  to  make  entries  in  the  shop  book,  he  being 
dead,  the  shop  book  was  allowed  to  be  evidence,  as  no  other 
person  could  be  supposed  to  be  conusant  of  the  delivery  of 
the  clothes^  The  chief  justice  likened  it  to  the  case  af 
proving  the  lund<*writing  of  a  witness  to  an  oMfgation. 

The  case  of  Smartie  v$.  ffiUiamSf  must  have  beetf  de* 
ctded  on  the  ground^  that  the  scritener  acted  as  clerk  or 
agent  af  the  mortgagee,  and  had  power  toffeceir^themo^ 
ney,  and  on  that  sopposttion,  the  resemblance  in  the  lead- 
Img  circtimstanees  to  the  present  case  is  very  obvious,  aad 
iriihoot  the  aid  of  sifcb  suppoeitioD  the  decision  cannot  tie 
Itw. 

.  The  judgment  in  Wmam$  9a.  7%e  Sa$t  India  Comfit- 
fiy,  3  EtuU  1^  it  certainly  good  lait»  but  the  ease  is  not 
Malogoos  to  t)?e  present. 

In  thfktcase  itwas  decided  lobe  i^ctimbent  on  the  plain* 
tiff  to  prove  the  want  of  notice  or  information  of  the  in* 
fiamnmUe  ^licy  of  S0gh^M.  There  were  only  two  per* 
sons  who  were  privy  to  the  transaction^  the  mifitary  con- 
doctor  who  delivered  the  Koghan^  add  Oie  chief  mate  who 
received  it  and  stowed  it  away;  either  of  whom  could  have 
proved  whether  notice  was  given  or  not*  The  chief  mate 
ivas  dead,  but  the  military  condoctor  was  living,  and  tlm 
prifna  fm$j  or  secondary  evidence,  was  rejected,  becaosa 
it  appeared,  by  the  transaction  disclosed  ia  proof,  thai  tht 
plaintiff  had  greater  evidence  in  his  powe*. 


Digitized  by 


Googk 


Tif  Ike  case  of  fFarrtn  vs.  ehremviUe^  ft  Sirmge^  U^       W%$f 
although  in  the  opinion  of  the  court  the  evidence  offered  to      ^^'^"^(^ 
jhiiifj  the  presumption  arising  from  Length  of  tiooe  wasnot     ^  ^g^ 
neceMnr/f  yet  they  declared  it  to  be  legal  and  admissiblt.       r-   . . 
The  entries  in  the  attomej^s  debt  book,  who  drew  th^ 
common  recovery  and  surrender,  were  read  and  admitte4 
m  evidence,  on  the  ground  he  was  employed  todrawthemi 
and  boing  dead,  the  proof  of  hishand^writing  was  the  best 
evidence,  because,  if  liviogi  he  could  have  proved  tho$e  * 
circumstances.  , 

In  this  case  the  entries,  when  proved)  are  evidence,  bei» 
^ause  made  by  authority,  and  by  the  person  appointed 
clerk  for  that  purpose.  The  cassis  generally  in  wbich  $ 
memorandum  in  writing  is  resorted  to  for  ^  purpose  of 
refreshing  the  memory,  are  those  Where  it  is  mad^  by  die 
'witness  of  his  own  accord,  without  authority,  and  merely 
to  perpetuate  the  remembrance  of  the  transaction^  thath^ 
may  relate  it  accurately  in  case  he  should  tie  ealled  on, 
and  not  done  by  him  as  an  agent  in  the  usual  course  of  hu- 
ainess.  In  such  cas&  tite  memorandum  is  not  «vid«nce. 
.  I  am  of  opinioU  the  jud^ent  of  the  QeneriU  Coort  bf 
affirmed. 

IficHotsov,  J.  concurred  with  the  Chief  Justice* 

JXJDOME3IT  Jl£V£&S£D|  AND  PROCEDENDO  AWAHD&D* 

At  the  new  trial  in  the  County  Court  in  March  1809| 
ihe  ptaintifliB,  (now  appellees,)  gave  in  evidence  the  letter 
from  the  plaintiff  to  the  defendant  of  the  2rth  of  July  1799^ 
and  the  one  from  the  defendant  to  the  plaintiirs  of  the  same 
'  day,  and  that  the  ihip  jJnn  ijd  the  contract  mentioned,  did 
arrive  at  the  port  of  Ballimore  within  six  weeks  from  the 
date  of  the  said  contract,  with  a  cargo  of  111  pipes  of 
Brandy  on  board,  the  property  of  the  plaintiffs,  part  of 
which,  to  wil^  nine  pipes,  were  impprted  for  the  plaintifi' 
'  own  use;  that  there  were  also  on  board  of  the  said  dhip  59 
pipes  of  Brandy  belonging  to  other  persons  .than  the  plains 
tiffs;  that  the  said  IQd  pipes  of  Sraudy,  immediately  on 
their  being  landed  from  on  board  the  ship,  were  sentby  tba 
plaintiffs  to  thfi  defc^ndant's  wa^house,  where  it  was  re> 
ceived  bj  a  clerk  of  the  defendant,  the  defendant  being 
tiien  in  PhUiidelphiai  that  the  defendant,  on  his  return  to 
^  ^aUimore,  after  an  examination  of  the  Brandyt  refused  (p 
comply  wjtb  his  contract,  and,iA  conae^ucAoa  tbereofA 
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ISia       dispvtt'aroie  between  the  pUiniiA  mi  ilcfeadittlnapM^ 


ing  the  Brand j{  wheretpoo  the/  igretd  to  ««bmi^the1 
tlement  of  aa^  tlisfiate  tp  John  Sifitker  MdJoHn  /hhauM^ 
And  gave  in  evidence  the  fullowic^  leittrs  cootaini»g^ .  fke 
•ubmiasion*  viz*  one  from  the  defendant  to  the  plaintifi^ 
dated- <he  Ifth  of  Aogitst  1795;  another  from  the  ptakiiiflb 
to  the  defendant  of  the  same  daj;  another  from  the  dHen- 
dant  to  the  plaintiffit  of  the  18(h  of  Ailgiist  1795;  another 
from  the  pktintill^  to  the  defendant  of  the  aan»e  day;  ano- 
ther from  the  defendant  to  the  plaintiilkof  the  19th  of  Ai>- 
giiet  1795;  another  from  the  plahitili  to  the  defemlan't  cff 
the  aame  day;  and  an^other  from  the  defendant  to  the  plalff* 
tiffa  of  the  aame  day.     And  that  the  aaid  arbitrators todk 
upon  themseWea  the  bu  rthen  of  arbitrating  between  tfhe 
ptrtka,  i^nd  after  fdli  hearing  of  ea^^h  party«  did  makeut 
award  on  the  23d  of  August  1795,  and  «vhkh  was  gir^nb 
evidence*     The  plaintiffs  further  gave  in  evidence,  that  af- 
ter the  award  was  made  and  delivered  to  the  defendaivt, 
the  plain  tiSs  applied  to  the  defendant,  on  Saturday  thit 
10th  of  October  in  the  year  aforesaid,  to  know  whether  he 
%ould  retain  the  Brandy  on  the  te^ms  of  the  contract  and 
awaid  made  by  the  arbitrators;  that  the  defendant  replied 
that  he  would  not;  thst  h^  had  never  con^dered  the  Bran- 
dy as  his,  and  that  the  plaintiffs  might  bfive  it  whenever 
they  chose;  that  thereupon  the  plaintiflTs  informed  tlie  de« 
pendant,  that  unless  he  took  the  9****t(fy  according  to  the 
contract  and  award,  that  tb^y  would,  fen  the  Monday  fof- 
lowing,  take  it  away  and  send  it  to  be  sold  at  auction  tji 
the  account  of  the  defendant,  and  would  consider  ^m  a% 
responsible  for  the  difference  between  the  price  fpr  whicK 
it  would  sell,  and  the  sum  which  by  the  contract  and  award 
the  defendant  was.  to  give   fur  it.    And  that  the  piaintiA 
did  send  to  the  defendant  an  order,  in  jrriting,  for  the  de- 
livery of  the  Brandy,  dated  the  12th  of  October  1795.  And 
did,  on  the  same  day  accordingly,  on  the  Monday  follow*- 
ing,  take  the  Brandy  away  from  the  warehouse  of  thd  de- 
fendant, and  sent  the  same  to  Messrs.  Fates  umii^ampMk 
then  being  auctioneers  iu  the  city  of  BaUimoire^  ^y  whom 
)t  was  sold  at  auction  on  a  credit  of  4  and  6  months,  for  a 
less'sum  than  that  for  .which  the  defendant  agreed  to  give 
ibr  it.  The  defendant  their  prayed  the  ^inW  of  Ihe  cour)^ 
^nd  their  direction  to  the  jury,  that  the  act  of  the  plaintifi 
IP  taking  away  vid  eelllpg  the  Br^ndji  di4  ip  law  »t)»<4U 
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-^ef  Of  by  reason  of  the  8«id  awar4  aud  cputraet.     But  the     ^"^^^ 
.Gmri,  [iVwA^ton,   Ch,  J.J  fcftti^efl  to  gi/c  the  directiofi.       ^^ 
The- defendant  except^. 

.  2,  Th?  defendant  thep  gav^  in  evidenc^«  that  there  wef^ 
importeii  by  the  plaintiffs  in  the  ship  Jinn^  at  th^  time 
aforeaaidf  over  and  above  the  quantity  of  Brandy  ipeant  to 
.be  3oId,  th^  qpantitj  of  nine  pipes  of  Brandy  for  their  qwa 
use,  being  the  Brarnly  fneant  and  alluded  to  in  that  pari 
joT  the  letter  of^uly  27,  1795,  from  tlie  plaintiffs  to  the  d<^ 
fondant,  which  is  in  the  fultowing  word.^  yiz.  ^^Exclusive 
4\i  sqme  old  Cogniac  ive  h<^v^  on  board,  which  is  not  meant 
to  ba  aold*"  The  defendant  then  prayed  the  opinion  of 
.4be  court  to  ttiejury,  that  on  the  evidci|c<j  so  given  l>y  tl^ 
^plaintifTs  i^nd  the  defendant,  the  plaintiffs  ^er^  f^pt  in  law 
tntltled  to  recover  on  the  second  count  in  their  fJpclarati- 
00.  Thie  direction  the  court  refused  to  give.  The  defeii* 
dant  e^cepte^L 

5.  The  defendapt  further  prayed  t|ie  opinion. of  the  court 
tp  the  jury,  that  the  letters  between  the  plaintiffs  and  tba 
defendant,  produced  by  thf  plaintiffs  as  containing  tho 
apbraission  of  the  parties  tq  ^^  aibitiation,  which  letters 
are  six  in  nuiol)er,  ^ud  bear  tJatQ  qn  the  17th,  18th,  antt 
19th  of  August  1795^  respectively,  did  not  authorise  tha 
lirbitrators  to  make  apd  return  the  award  aforesaid,  in  that 
pavt  of  it  which  reUtes  to  (he  defendant's  giving  an  en- 
dorser tp  the  plwntiffs.  Bu^  the  court  refused  to  give  tho 
^irectiqi^.     The  defendant  excepted. 

'  4.  The  plaintiffs  then  g^ve  i|i  evidence,  that  n|l  the  let- 
ters herieio  before  referred  to,  wefe  laid  before  the  arbitra- 
tors before  they  made  the  award  given  U»  evidence.  The 
^defendant  then  further  prated  the  opinion  of  the  court  to 
the  jury,  that  the  plaintiffs  are  not  entitled  tq  recover  on 
the  Jir$t  count  in  the  declaration.  This  direction  thf  court 
€lso  refused  to  give.  The  defendant  exceptedi  aqtj  the 
Verdict  beipg  for  the  plaintiffs,  he  appfcaled  to  tiiia  court. 

The  cause  was  trgu^a  ^t  thi*  tfrm  before  Bucuanaij, 
Pable,  and  Johk&on,  J. 

4  ^%  ^'  ^orse^  and  ^(wper,  fbr  the  Appellant,  cqntende^, 
h  T^*^  "^fl^^f  ?f  ^c  co^nta  15  i\\t  declaration  was  su8i- 
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iSiSi      citat  totuppott  tli«  pltinHft'tctioD^  m  do  valid  j«^«^ 
coutd  be  entered  tiiereon. 

d.  Thai  tbft  award  was  not  a  good  one  in  po^nt  of  Uv, 
and  it  was  not  helped  b^  the  avennenta  in  the  dedaradoi. 

3.  That  the  piaintiflb  taking  the  brandy  out  oTthepoi^ 
aessien  of  the  defendant,  as  stated  in  theJirH  bill  of^- 
peptionSf  absolved  the  defendant  from  all  liabiiitj  ea  ac- 
count of  it 

4.  That  the  refusal  of  the  court  below,  as  expressed^ 
tha  feeofic/ bill  of  exceptional  to  direct  the  jury  that  t)te 
plaintiffs  could  not  recover  en  the  second  count  in  th9d^ 
daration,  was  erroneous. 

5.  That  .the  submission  did  not  authorise  tlie  arbitrator 
io  award  that  the  defendant  should  give  an  endorser;  aal 
that  the  court  k^low  ought  tO  have  directed  the  jury  ^nlt 
4blj  to  the  defendant's  prajer  as  stated  in  the  ^^ird  hili'^ 
exceptions.  j 

6.  That  the  court  below  ought  to  have  directed  thejwj 
agreeably  to  the  defendant's  prayer  in  the  /(4frth  bill  <if 
exceptbtts,  that  the  plainlilfa  were  not  entitled  to  recover 
on  ih%  Jtrst  count  in  the  declaration. 

On  the  ^r4r/  and  §econd  peint$  Ihty  ai^gvedytfiattkt- 
ward  was  not  a  good  one  in  point  of  Iaw|  that  eiety  ««tfl 
inust  be  certain,  and  to  ascertain  that  which  was  \M% 
uncertain,  it  might  be  made  good  by  refisrenee  to  mW* 
thing  that  was  certain.     Here  theyir^f  count  in  the  debll- 
ration  stated  that  the  award  was  that  the  defendant  shmM 
taM  90  pipeS)  &c.  of  Brandy,  and  that  lie  ougiH  to  gife  it 
endorser  as  per  agreement ^  &c.  and  there  is  no  svement 
wluit  the  agreement  was  to  which  the  award  referred,  thej 
aited  Eyd  on  Jlwurds,  1 3S,  1 32,    That  in  the  mond^^ 
4h^re  is  no  averment  of  wliat  quantity  of  Brandy  wa^.c99r 
taified  in  tite  90  pipes,  which  was  material  to  be  ssccrUiDr 
.ad,  na  the  defefuiant  was  to  pay  a  particular  price  p^fff 
Ion,  so  that  the  extent  of  the  deiandant'a  liability  wasK^ 
stated. 

.  On  the  third  poim  they  contended,  that  it  was  I  (^ 
Tula  of  law  with  respect  to  cantcacj;s,  that  where  oof^A^ 
^rties  disabled  the  o(her  from  perforroingf  he  coidd  ii« 
recover.  The  contract  here  was  put  an  emi .  t«  k/  ^? 
plaintilTs,  who  might  have  recovered  if  Ae  B«»dy  Mf* 
been  taken  out  of  the  defendant's  possession.  TMt  i^^ 
theirs  rewimled  the  coiitract.    It  waa.poti^c*^,?^*^^^ 
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On  the/dttfrt  point  they  contetidedi  (hat  fhe  proof, ofer- 
ed  in  evidence  did  not  suppoi*t  thd  second  count  in  the  de- 
claration; attd  that  the  prindple  ofUw  v/^s,  thAt  fife  pUin* 
tfffk  must  prove  the  contradt  ^%  Wd.  Thejr  referred  to  1 
£}rp.  Dig.  tit.  Jl$8Unip9iti  (139)  26SL  This  coUnt  states^ 
that  the  defendant  was  to  ha^e  whaterer  Brandy  the  ptaio'* 
tiSs  might  hate  on  board  the  Vessel}  and  the  proof  is  that 
he  was  not  to  have  the  whole. 

On  the  sixih  point  thejr  lirgued,  Aat  the  plaintifF  could 
not  connect  the  agreement  stated  in  the  first  count  with 
that  stated  in  the  second;  but  if  it  !s  Connected  as  mattei^ 
of  substance  and  not  inducement,  then  the  contract  stftt^ 
%di  being  contrary  to  the  proof,  cannot  aid  it.  The  con- 
fhact  being  stated  roust  be  proved  as  laid.  TTiey  dted 
Bristow  vs.  Wright^   Doug.  665;  and  1  OhUtyU  Phad* 

.  ilartin^  Pvf(kney  (Attorney  General  of  tJ.  £  J  and  Pur- 
viancB^  for  the  Appellees,  on  the^ral  />otnf  contended^  that 
it  there  was  any  defect  in  the  declaration  it  was  cured  af« 
ter  verdict  They  referred  to  1  Com,  Dig.  1ST*  5  Corn* 
jHg.  342,  354.  RrntUon  vs.  Jlspincd,  DougL^S.  1  Ckit^ 
ijf's  Plead.  298«  3q6|  and  Peppin  vs.  Solomons^  5  T.  Ji. 
496. 

On  the  third  point  they  referred  to  1  Esp.  Dig.  (18)  50* 
Sands  vs.  Taylor^  5  Johns.  Rep.  395^ 

Buchanan,  J.  delivered  the  opinion  of  the  court.  This 
case  is  brought  up  on  four  bills  of  exceptions.  The  ques-* 
tion  on  tlie  first  of  which  is,  Whether  the  contract  be< 
tween  the  partieU  wad  rescinded  by  the  act  of  the  plaintlffii 
in  removVng  the  Brandy,  which  formed  the  subject  of  the 
agreement,  from  the  warehouse  ot  the  defendant,  and  ex-< 
posing  tt-to  safe  at  public  auction?  In  deciding  tliis  ques- 
tion we  feel  no  difficulty.  The  Brandy  was  taken  from  the 
ffefeudavtt's  warehouse  with  his  knowledge  and  acqutes* 
cence^  not  with  a  view  to  rescind  the  contract,  but  because 
h^  had  refused  to  keep  it,  and  the  sale  at  auction  was  re- 
sorted to  as  a  critefion  by  which  to  ascertain  the  qu^ntitin 
of  injury  the  plaintiff^  had  sustained  by  the  defemhint^  ii« 
olatioA  (^his  engagement.  By  the  refosci  of  the  defeml- 
MH  to  receive  it,  the  Brandy  remained  the  property  oflhe 
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1813.       pUintiflBi,  who  had  a  r^t  to  dispoae  of  It  as  fliej  pleased--* 
the  removal  and  sale,  therefore,  did  nut  operate  in  4aw  ti 
rescind  the  contract    The  defendant  had  notice  of  die 
coarse  thej  meant  to  pursue,  and  with  a  full  knowledge  of 
their  object  and  intention  in  taking  it  awaj<  conseated  to 
tlie  removal  of  it     If  an  action  had  been  biouglit  to  reco- 
ver the  price  of  the  Brandy  delivered,  the  removal  and  sals 
hy  the  plaintifl^  would  have  been  a  good  defence,  for  (he 
.  value  could  not  be  demanded  when  th^  partj  wm  depn?- 
'  ed  of  the  article  itself.     But  this  suit  is  not  for  the  price  of 
the  Brandy;  it  is  founded  on  the  refusal  of  the  defendant  to 
receive  it  according  to  the  terras  of  his  agreemeDt,  and  the 
clject  is  to  recover  damages  for  that  violation  of  bis  coO' 
tract,  from  a  liability  to  ¥'hich  the 'defendant  was  notab- 
#olved  by  the  act  of  the  plaintiff  in  taking  away  and  selliog 
the  Brandy.     We  therefore  concur  in  opinion  with  the 
court  below  on  the  JhH  bill  of  exceptions— But  difler 
from  that  court  in  the  opinion  to  which  the  second  bill  of 
exceptions  ts  taken. 

In  actions  founded  on  contracts,  the  contritt  mu^t  be  set 
cut,  either  in  the  words  in  which  it  is  made,  or  according  to 
the  legal  effect|  and  contracts  being  in  their  nature  entire, if 
the  contract  proved,  and  that  declared  upon,  be  differeilt 
in  any  part,  the  Variance  is  fatal.     The  $ec<md  coaot  io 
the  declaration  is  on  a  special  agreement  The  letter  froa 
the  plaintiffs  of  the  27th  July  1795,  and  the  answer  froa 
the  defendant  of  the  same  date,  taken  together,  form  the  cod> 
tract  between  the  partien;  and  it  clearly  appears  from  thoM 
letters  to  have  been  their  intention  to  except  from  their a«' 
greement  the  Cogniac  which  was  on  board  the  ship  .ina. 
lo  tlie  contract  set  out  in  the  deelaratioo  there  is  no  aoek 
exception,  but  the  agreement  is  stated  to  have  been  for 
^* whatever  Brandy  the  plaintiff  might  hare  on  ^rd  the 
Ann.^    There  is  an  evident  variance,  therefoi^  bctw^ea 
the  contract  dedarid  uptm,  and  that  given  in  evidence  at 
Die  trial,  which  we  think  fatal,  and  are  of  amnion  that  the 
plaintiffs  were  not  entitled  to  recover  on  the  aeoww/towti** 
the  declaration. 

The  question  on  the  third  bill  of  eiceptions  is  too  pliifl 
to  admit  a  doubt  Upon  the  slightest  examination  of  the 
correspondence  between  the  parties,  relative  to  a  reference  P« 
the  aub^ect  of  dispute,  it  will  appear  that  tlie  whole  matter 
i\k  controversy  was  submitte4  to  the  arbitratorSi  and  thw 
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4h^  award  is  within  the  stibmis&Ioh.     The  third  bill  of  ex-       181S; 
teptions  therefore  fails. 

The/owr//i  bill  of  exceptions  presents  the  sartic  qufestioti 
that  is  involved  in  the  s^coOtl,  ^nd  the  naiiie  variance  appears 
between  the  allegation  and  the  proof.  But  it  is  said  that 
the  a<;reement  set  out  iil  theirs/  count  in  the  declaration^ 
being  only  stated  as  inducement,  the  same  exact  certainty 
IS  not  required  as  if  the  action  had  been  founded  oil  the 
contract  itself.  But  whatever  is  alleged  as  inducemt^nt, 
and  is  not  impertinent  and  foreign  to  the  catise,  ittust  be 
proVed  as  alleged;  and  \Vhen  a  contract  is  alleged  and  de- 
scribed, a  variance  is  equally  falal$  whether  the  action  be 
upon  the  contract  itself,  or  upon  some  collateral  mattet* 
In  this  case,  iherefot^e,  evltn  if  it  was  unnecessary  to  have  set 
out  the  agreement  between  the  parlies^  yet  being  set  oUt« 
and  not  being  impertinent,  but  connected  with  the  causey 
it  ought  to  have  been  proved  as  stated,  and  not  tieing  sa 
pruvod,  the  plainlilfs  were  not  entitled  to  recover  On  the 
/irsl  count  in  the  declaration.  Wc  therefore  dissent  front 
the  opinion  of  the  court  below  on  xhe  fourth  bill  of  excep- 
tions. *  .. 

The  objection  to  the  unceiiainty  of  the  award  in  tliat 
part  id  which  the  defendant  is  directed  to  give  an  endorser^ 
**as  per  agreement  submitted  to  the  arbitrators  and  ac- 
knowledged by  the  parties,"  is  well  taken,  and  though  it 
may  l>e  susceptible  of  being  made  certain  and  good  by  re- 
ference to  the  agreement  to  ivhich  it  relates,  yet  there  \s 
no  sufficient  averment  in  the  declaration  by  which  the  de- 
fect is  cured,  and  therefore  both  the  declaration  and  the^^ 
award  are  bad  in  that  particular.  The  answer,  that  th^ 
defect  is  caroil  after  verdict,  does  not  remove  the  objec- 
tion. The  omission  of  an  averment  is  sortieilmes  aided  af- 
ter verdict,  on  the  ground  that  every  thing  may  be  pre- 
sumed to  have  been  proved  which  was  necessary  to  sustattx 
the  action;  and  if  it  should  be  admitted  that  the  want  of  aa 
averment  in  this  case  would  liave  been  aided,  after  ver- 
dict, if  the  cause  had  beeti  brought  up  by  writ  of  error  oa 
the  pleadings  alone,  yet  the  bills  of  exceptions  taken  at  the 
trial,  which  contain  all  the  evidence  o&ered  to  the  jury, 
and  upon  which  the  court  was  required  to  direct  them 
that  the  plaintiffs  were  not  entitled  to  recover,  strips  the 
verdict  of  all  its  healing  power,  and  presents  the  qaestien 
wholly  uninfluenced  by  it;  for  uothiDg  cau  be  presumed  U 
ypj..  XII.,  5^ 
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1813.  have  been  phired  which  doeg  hot  appeif  in  the  bills  of  et« 
~V~  ceptiohs;  and  the  plaintiffs,  not  being  entitled  to  recover 
on  the  evidence  ho  stated,  the  legal  intendment  fails  bj 
which  alune  a  vei-dict  can  be  called  in  aid  of  a  title  defec- 
tively set  out. 

Other  points  weJ-e  started  bj  counsel  in  argument  which 
it  has  ndt  been  thought  necessarj  to  examine.  The  court 
is  of  opinion  that  the  judgment  of  Uie  tourt  below  ougl^t  to 
be  reversed. 

Johnson,  J.  dissented. 

lUBGMEMT  REVERSED,  AND  PROCEDENDO  A^TAaDEtl. 


December.  Dorset  vs.  t)oRSET^s  tieirs  and  Ex'rs.  et  aL 


lti^*o«Jiy  »Iy*K  Appeal  from  a  decree  of  the  Court  of  Chantery^  A  bill 
£  "  m?dJ^'b8  w«s  filed  on  the  2 1  St  of  December  1800,  by  Edward  H. 
?rn1liJ^iJ)'*E*D,  Oorsey  the  appellant,  against  the  heirs  and  executors  of£d' 
U*^t!!A7rl^Jl^tvard  Dorscy,  the  executors  of  Caleb  Borsey,  and  Samttel 
dti»^rrr**^hi!h  Oodman.  It  statcfd,  that  Cafeb  Dorset/^  possessed  of  a 
edTpJ^bT*^  i?r  lar^e  landed  and  personal  estate,  by  his  will  dated  the 
» II,  the  iruttee,  14th  of  March  177^2,   gave  the  followinir  legacies  to  hia 

•nd  to  annul  tin-   .         ,  .  ^  ,  ,>.  ,      ,  ,.*  .. 

dc«d<«ti^c«tr4  ii*  daughters^  vii.  hebecca  Eiagehj  jeiOOO  sterling,  Mary 
that   "Li^BeM,  fpe  £\500  Sterling,  AJilcah  Dorsey  /20()0  sterling,  Elea- 

that    tltere  Uinif  o'  '^  ^ 

S^SJU^SifsG ''^''  -^<>»'«^.y  ^2000 Sterling,  Peggy  h.  Dortey  ^^2000  ster- 
tArtiTllJStirm  **"S»  Priscilla  Dorsey  dElOOO  sterling,  and  to  his  grand 
t^;"'oorh??tI*^»"S*^*c«*-^«2ftf  G.  A>r.9f}7//500  sterling,  amounting  in  the 
Sle.'liS.?ror(Ji  whole  to  ie  10,000  sterllpg;  and  after  several  specific  lega- 
^^iM^at^bi'  cies,  he  gave  the  remainder  of  his  personal  property  to  his 
SeMknMdvm con- sons  tSafviuel  tLiid  Edward,  His  real  estate  he  devised  in 
brirMtAbhd.Ui^  tail,  viz.  to  his  son  Samuel  the  fallowing  landst  Chew^s 
A«?E"HMD.'the  Resolution  Manor  Resurveyedy  Hit  Gore^    ChmPn   line- 

Qiily  n«non  inter  i.    .  .     •  •      '       f  rr*      t     m     -n  i      •«    i 

cMi-defert  M>nud  ^ara,  onc  Undivided  moiety  of  fay  lor  9  Forest  ^  and  all  the 
•iMi  ****  *^j,"  *J  remaining  unsold  part  of  The  Mill  Frog^  Timber  Jlidge^ 
IkTSJ  S"*  ^l  Calcb^s  Ddtght  Enlarged^  all  his  lots  at  Elk  Ridge  iAmd- 
|hft«oftj»eh»d.,,'^fl,^  and  all  his  part  of  the  furnace  and  woiks  at  Cwtts*n 
•rVSifS^'^  creek,  together  with  the  land  purchased  and  taken  up  for 
te««^**iito  hiX  the  use  of  the  said  furnace  and  works.  To  his  son  Edtvard^ 
SJ^nJTriJewK  also  in  tail, Co/c6'«  Pasture,  The  Valley  qfOwings^  LUU9- 
rildtad  no  kiM?ilf!  uforth^  CaUb^s  and  Edward^ 8 Friendshipytnd  4»ne  undrvided 

ledgr  ofhU  bund 
wriiinip  it  inadmi»4bi<>. 
The  declaratinm  of  a  man  mMettni^  hi«  ^}e  to  latfds  made  belbre  be  parta  with  bit  estate  tkereia. 


are  .-videnee  aKaimt  him,  sfid  all  ciainnng  i  

Where  it  iifeiaed  lo  be  unnecessary  that  the  lefcateet  dioald  be  made  partietto  a  bUI  filed  apiiiitt  thr 
hein  and  exreoion  ol'ih«  teautor. 

It  leemf  aof  to  be  necewory  on  a  bUI  filed  lo  «et  aside  a  tale  mad«  by  a  trustee,  to  make  thfrtprtmm' 
tacifct  oTlhe  panaut  who  purchaaad  m  muU  lala  lur  the  botefii  of  ih«  uuMee,  parties  to  the Miit 
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Currency       J?22,666  13  4 


The  amount  of  the  inventory 
returned  on  the  2rth  of  July 

irrp,  jeio,4?'9  lo  o 

t^ist  of  sperate  debts  re^urr^ed 
the  S3d  of  April,  1795,  608  12  0 

Old  current  money  add  j  2,619    0  2 

13,y08    0  3 

J4th  of  November  1739,  cre- 
sts allowed,  1,155  16  Si 


OF  BfARYLAND.  4li 

moiety  of  Tayhr^B  Forest^  and  *H  his  part  oiF  the  Elk  Ridge  1813. 
furnace.  In  aid  of  the  personal  estate,  and  todischarge  the 
legacies,  and  to  leave  personal  property  sufficient  to  carry 
on  the  Elk' Ridge  Furnace  and  Dorsexfs  Forge^  he  direct* 
ed  that  Dorsei/^  Ddight  Enlarged,  Timber  Ridge,  Mill 
Frog,  and  also  all  his  part  of  the  furnace  and  works  at 
Curtis's  creek,  together  with  all  the  other  lands  taken  up 
and  purchased  fur  the  use  of  the  same,  should  )>e^old« 
The  lands  here  mentioned  are  part  of  the  lands  devised  to 
SamueL  Subsequent  to  the  date  of  the  wilt,  and  prior  to 
the  codicil,  the  testator  purchased  from  Alexander  Lgwson 
bis  interest  in  i\\e  furnace  and  works  at  Curlia*s  cr£^A:;and 
thereby  contracted  a  considerable  debt,  of  which  .iffSOOO 
sterling  were  due  at  the  testator's  death,  with  interest  from 
the  20th  of  May  1772,  On  the  Slst  May  1772,  by  2^  co- 
dicil, he  devised  the  property  purchased  from  LawsoA  tO 
his  sons  Samuel  and  Edtvard^  equally,  the  roonoy  due  on 
ihe  purchase  to  be  paid  by  them  equally.  He  ^Iso  gave« 
by  the  codicil,  the  following  legacies:  To  his  daughters 
Rebecca  Ridgely,  Mary  Pue,  Alilcali  Dox^fy^  Eleanor  Dor-i 
9ey,  Peggy  H.  Doney,  and  PrUciUa  figrserj^  each  ^600 
sterling.  The  legacies  to  bear  interest,  and  to  be  paid  e- 
qually  by  his  sons  in  three  years.  For  the  payment  of  the 
codicil  legacies,  ho  expressly  makes  the  whqle  property  de«» 
vised  to  his  sons  liable,  and  explicitly  declares,  that  th6 
will  legacies  shall  not  be  afllbcted,  but  are  to  ifQ^ain  in  the 
same  situation  as  if  the  codicil  had  not  been  made.  The 
amount  of  the  will  legacies,  jC10,Q00  sterling,  or 

^16,666  13  4 
Amount  of  the  codicil  legacies 

£S,600  sterling,  or  6,000    0  0 
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181 S.        Sadof April  1795,  786    Oil 


1.939  1^5 


11,768    3  9 


Deficient  for  the  legncies  if  10,898    8  7 

On  the  16th  of  October  177S.  on  tfie  application  i»f  Eid^f^ 
ly  and  wife.  Put  niid  wife,  Coodunn  and  wife,  Duchancn 
«Q<I  wife,  Samuel  and  I^leanor  Dorsey,  to  the  legislature,  a 
Jaw  passed,  authorising  the  persons  above  named,  or  the 
^rvivors,  to  sell  (he  whole  of  tlie  Curtis*9  Creek  ff'orhf 
find  that  one  sixth  of  the  n\onej  arising  from  the  sale  should 
be  paid  to  the  guardian  c»f  Edward  Dorsfx/^  (then  9  minor.) 
to  be  applied  as  the  personal  estate,  and  the  residue  to  the 
discharge  of  the  will  legacies.     The  lands  were  sold,  in- 
pluding  those  purchased  from  I,awBon\  and  the  roonej  tyr 
piiecj  to  pay  the  legacies,    leaving  /..atcsonU  debt  dne, 
Zawson  brouglit  a  suit  against  the  executors  of  Caleb  Do*- 
$ni^  and  at  August  term  1783,  obtained  judgment.    In 
1774   Samuel  Porsey  died,  leaving  the  complainant  his 
|icir  in  tail,  aged  two  years.    I!dward  Dorsfy,  his  uncle, 
VfM  appointed  his  guarcfian.     Qn  the  9th  of  June  I'Sf, 
the  executors  of  Caleb  Doney  filed  a  \i\\\  against  the  com* 
plainant,  to  obta\n  a  decree  for  the  sale  of  more  real  pro- 
perty  to  pay  iMWiori^i  debt,  for  the  one  half  whereof  it  was 
alleged  the  complainant  was  liabl/.    On  the  30th  of  Octobcri 
;(764,  Edward  JDor^ey^  his  guardian,  appeared  and  answer- 
ed.    On  tjie  4th  of  November  1784,  a  decree  was  passed 
for  the  sale  of  T^rylpr's  Foreat^  &c.  and  Edward  Dorsty^ 
the  guardian,  appointed  the  trustee  to  sell.     <)b  <hc  Tihi/ 
November  17^4,  thq  trqstee's  bond  was  filed.     Tlie  time 
when  the  sales  were  made  docs  not  precisely  nppear,  but 
they  must  hav^  been  made  about  the  §pth  of  Decerob«r 
1784?  for  six  we^ks  notice  was  directed,  and  Edward,  (<lie 
ininor,)  is  charged  with  interest  on  Lawson^9  ^ebt  to  thit 
d^te.  By  the  decree  the  trustee  is  directed,  before  the  mo- 
ney arising  fropra  the  sales  was  distributed,  to  obtain  a  bond 
from  the  complainants  in  that  casef  **to  ii^demnify  iht  dt' 
fendant  from  all  chargeji  and  demands  on  account  of /«''■ 
sori^M  judgment,  and  fropfi  all  claims  and  demands,  which 
f\.f  <?efjppdant  hath  been,  or  is  or  may  be  made  chargeable 
by  the  codicil  of  C  Dorsey'^i  will,  or  for  or  by  any  other 
Jffaysor  me^ns  ^hatevp^,"    '!})«  bond  of  indemDitj' v^W 
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The  conveyance  by  the  trustee  to  Godtftan  was  made  oi^ 
the  1  St  of  March  1 785,  for  the  consideration  of  ^^3,735  t)  1  i, 
and  the  reconveyance  te  Edward  Dorset/t  the  trostee,  was 
on  the  1 2th  of  Deceiii^ber  1  r85,f»>r  the  consideration  of^3,743. 
The  relief  prayed  for  Uj  th^  V*^l  i«-T/7r5/,a  recotiveyance  of 
the  land  deeded  to  Godmariy  on  the  vacating  that  deed.  5c- 
condli/j  an  account  of  the  profits.  J^hirdl^j  an  exemplioi^ 
from  LawMn^a  <lebt,  because  the  {and,  the  origin  of  the 
debt,  had  been  sold,  and  the  proceeds  applied  to  the  pay* 
mentofthe  legacies.  The  defendants,  in  the|r  answers, 
make  no  material  admissions — San\ud  Go.drr\an.^GXit  of  the 
defendants,  did  not  answer  the  bill,  having  died  soon  afcef 
it  was  filed.  Commissions  isHued,  under  which  testimony 
^as  taken,  which  proved,  among  other  things,  that  Samuel 
Godman  acknQw^edged,  within  a  month  after  the  sale, 
that  he  purchi^sed  the  land  for  Edward  Dorsey^  and  that 
the  land  was  always  held,  possessed  and  used,  by  Edward 
JJorsey^  who  immediately  after  the  sale  commenced  cutting 
wood,  &c  and  that  Gadman  never  was  in  posse««ion,  or 
exercised  any  acts  of  ownership  over  it.  That  Godman 
)iad  recently  been  release^  as  an  insolvent  debtor,  and  had 
Ili9  Yipihle  property,      Pt^tua  Godri\an^  soi]|  of  Sapmci 


OF  MAHYLANR  4t5 

pever  given;  the  spies  never  were  ratified;  nor  was  ihtvf^  1813, 
nt\j  order  passed  for  the  distribution.  The  bill  in  the  pre- 
sent case  was  filed  to  defeat  the  sales,  made  under  the  au* 
thority  of  the  decree  in  the  above  case,  of  the  executors  of 
Caleb  Dorsey;  and  it  alleges  that  Edward  J)of8ey*  the 
gtiardian,  had  formed  a  determination  to  get  his  ward^s 
^  land,  and  for  that  purpose  he  assented  to  its  being  liable 

'  to  JmwsotCs  debt;  that  he  procured  himself  to  be  appoint- 

ed the  trustee,  and  through  the  agency  of  Samuel  Godman^ 
purchased  roost  of  the  land,  and  for  Jess  than  thie  value* 
I  Although  the  sales  (such  as  they  were,)  wpre  made  as  earr 

»  ly  as  December  1784,  yet  they  were  kept  back  until  the 

r  6th  of  August  1789*    The  account  of  s^les  then  returned 

^  states,  that  lots  No.   1,  2,  3  and  4,  containing  763  acres, 

(part  of  Taylor^s  ForeaU)  were  soid  to  S*  Godman  for 
!  ^  i;3,7S3    0  2 

\  That  lot  No,  5,  containing  102  acr^g,  Wfts 

\  sold  to  J^dw(^rd  Nor^oood^  fof  809  13  Ij^ 
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iai3.  Godman,  deposed,  th^t  after  his  fa(her^B  death,  about  three 
years  before  his,  Brutvi^a  examination,  at  the  bouse  where 
his  father  died  near  £lk'Iiidge^\\e  remembers  seeing,  a- 
mongst  his  father's  papers,  a  letter  to  his  fllither  from  £d' 
ward  Dorsey^  deceased,  requesting  his  father  to  purchase 
the  land  called  Taylor^s  Forest  for  him  the  said  fhrsejf. 
The  deponent  did  not  recollect  the  date  of  the  letter,  or 
vhat  had  become  of  it,  but  he  remembered  that  it  requested 
his  father  to  attend  the  sale  for  that  buMness.  The  depo- 
nent  did  not  know  the  hand-writing  of  Dorsey^  but  that  the 
letter  was  signed  with  the  name  oi  Edward  Dora^f^. 

KiLTT,  Chancellor,  (September  term  1808.)  The  main 
object  of  the  bill  appears  to  be  to  vacate  the  sale  made  bj 
Edward  Doraty^  as  trustee,  under  the  decree  therein  men* 
tioned,  as  far  as  it  related  to  the  property  purchased  by  a 
certain  Samuel  Godman^  (for  the  use,  ad  it  is  alleged,  of 
the  said  Edward  Doraey^)  tind  to  annul  the  deeds  executed 
in  consequence  of  the  said  sale,  on  such  terms,  as  on  aa 
account  taken  should  appeal*  to  be  proper. 

But  there  are  other  objects  which  will  require  to  be 
stated  and  disposed  of.  The  bill  prays  for  an  account  of  the 
rents  and  piofits  of  the  complainant^s  estate  received  by 
Edward  Dorset/^  as  hii9  guardian;  but  from  the  answers  of 
the  defendants,  the  evidence  taken,  and  tlieai-guments  ad- 
duced, it  does  not  appear  that  this  is  relied  on  as  a  distinct 
ground  for  relief,  or  if  it  i<(,  that  ^  case  is  roadb  out  to  en- 
title  the  complainant  to  relief  on  that  account 

Another  account  is,  that  the  complainant  shoold  not  be 
liable  for  any  part  of  the  debt  due  from  C(deb  Jkrafy  to 
f^iexander  Lawson^  because  the  land,  the  foundation  of  the 
debt,  had  been  sold  and  applied  to  the  legacies  under  the 
vill  of  Caleb  Doraey.  This  allegation  goes  to  impeach  the 
decree  made  by  the  former  chancellor  in  November  1784, 
for  the  sale  of  part  of  the  real  estate  of  the  complainant,  on 
a  bill  filed  by  the  executors  of  Caleb  Doraey^  in  which  hia 
will  and  codicil,  with  a  copy  of  the  judgment  by  fMWaan 
against  them,  were  exhibited. 

Tliis  decree  could  be  opened  only  by  a  bill  of  review,  or 
by  a  bill  or  petition,  alleging^that  it  was  obtained  by  fraud. 
From  the  arguments  of  the  complainant's  counsel,  it  ap- 
pears that  the  circumstance  of  the  money  due  to  Lawam 
^qX  beir^  cb{|rgeabl^  tu  the  con^plaio^ntt  is  out  relied  oa 
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iji  Si  ilisrinct  ttn«l  «ttb<%tantive  ground  of  relief,  but  to  be  tak-  1815. 
ea  into  the  <icOount  in  case  of  9,  vacation  of  the  sale,  but  ^"^v^ 
if  this  should  not  be  the  case,  the  charge  is  not  supported 
fto  as  to  entitle  the  complainant  to  a  decree  on  that  ground. 
The  maiii  object  of  the  blltf  its  above  statcld^  is  cbnsidered 
aUd  as  resting  oh  distinct  grounds.  I^rst^  the  (^irciim- 
stances  attending  the  filing  of  the  bill  for  the  sale  ot  tho 
complainant's  land,  the  answer  by  Edward  Ihrsey^  as  guar« 
dian,  and  his  being  appointdd  tinistee,  as  they  are  alleged 
in  the  present  bill.  And  aecondly,  the  charge  that  Etf- 
toard  liorsey^  the  trustee,  was  in  fact  the  purchaser  by  the 
agency  of  SarHuel  Godman^  who  was  returned  as  siich,  and 
that  the  lands  were  sold  to  him  for  less  than  their  value. 
As  to  the  first  ground,  there  is  nothing  to  show  that  the 
elecutors  of  Cdleh  Dorsejj  had  any  view  in  filing  tlieii^ 
biWi  and  obtaining  a  decree  for  a  sale,  more  than  to  raisci 
th^  sum  for  which  iMWxan  had  obtaincfd  judgnnfent  against 
them.  The  conduct  of  Edward  Dorsey  in  that  suit  is  notsd 
clear  of  suspicion,  alth(tugh  in  his  answer  he  states  that  a  s^atle 
would  bef  for  tlie  inierest  and  benefit  of  his  ward's  estate,  and 
ifrould  avoid  the  ruinous  consequences  of  accruing Tnterest; 
yc?t  it  is  to  be  observed,  that  the  answer  was  put  in  with  un- 
usual promptness;  that  the  facts  in  the  bill  wer^  fully  admit- 
ted, and  that  in  addition  thereto,  his  consent  in  writing  wpb 
given  to  the  sale  about  to  be  decreed^  and  that  he  was 
himself  appointed  trustee.  The  chancellor  considers  this 
as  the  most  doubtful  part  of  the  case,  connected  also  with 
tlie  time  and  manner  of  irjaking  the  report  or  return  of  the 
Siilei  but  notwithstanding  his  desire  that  rules  against 
fraud,  (as  expressed  by  his  predecessor  in  one  of  the  cases 
cited<)  should  be  as  strict  as  possible,  he  is  obliged  to  de- 
termine that  these  circumstances,  (independent  of  the  pur- 
chase t)eing  made  by  Godman  for  the  trustee,)  are  not  suf- 
ficient to  establish  the  charge  of  fraud,  as  made  in  this  part 
of  the  bill.  The  second  ground  is  viewed  as  the  most  im- 
portant in  the  b^l,  because^  without  giving  2  positive  de- 
cision on  it,  the  chancellor  is  strmigly  inclined  to  the  opini- 
on, that  if  establislred,  it  would  either  by  itself,  or  in  cor- 
roboration of  the  other  circumstance«,  be  sufficient  to  va- 
cate the  sale.  It  is  therefore  necessary  to  examrne  parti- 
cularly the  evidence  relating  to  this  charge.  The  chan- 
cellor cannot  admit  the  position,  that  the  circumstances  of 
this  case  are  such  as  to  throw  the  onus  probundi  en  the  dt* 
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181^.        fendants,  that  the  sales  were  to  and  for  Godmaru    Xhrf 

'^^^       were  so  rctttriied  bj  the  trustcie,  thotfgh  at  a  laic  peHocf, 

^^  .        ilhd  the  proof  of  the  allesattuns  in  the  bill  Inust  of  course 

DuTicrjr  *  ° 

tome  from  the  cotnplaioant.  l*he  circumstances  relied  on 
for  this  proof  are  the  continued  possession  oi  Edward  Dor^ 
aet/y  the  date  of  the  deeds,  and  (according  to  the  complain* 
ant's  a^guroeht,)  the  ^ant  of  CTldence  of  any  pajrment  by 
Godman,  But  if  Oodtnan  is  considered  as  the  rea!  pur* 
chaser,  or  if  the  complainant  fails  to  proVe  that  he  waii  not 
such,  it  cannot  be  required,  after  the  lapse  of  so  majiy 
jcars,  that  the  payment  of  the  purchase  money  by  hhu 
ftlioulfl  be  proved  by  the  present  defendants.  And  ia  tkis 
part  of  the  case  the  chancellor  will  consider  the  observa- 
tions on  both  sides  as  to  the  time  of  filing  the  present  bill. 
The  Wtl  fur  the  sale  of  the  present  complainant's  real  es- 
tate was  filed,  and  tlie  decree  passed,  before  the  act  of 
ir85.  It  might  possibly  have  been  filed  under  tlie  act  of 
November  1773,  but  was  not  so  filed.  That  act  gives  to 
the  infant  six  months  after  his  coming  to  full  age  to  show 
cause  against  the  decree^  and  in  England^  the  conimno 
course  is,  to  decree  in  such  cases  with  niti  causa^  withiff 
fill  months  after  the  infant  should  come  of  age;  and  thb 
having  been  fixeit  on  as  a  reasonable  time,  it  seems  to  fbl* 
low  that  an  acquiesence,  or  a  neglect  of  nearly  six  years, 
during  three  of  which  the  trustee  was  Uvfng,  and  coald 
liave  answered  for  himself,  is  a  circui<)stance  of  considera- 
ble weight  against  the  complainant,  although  not  such  as 
to  be  a  bar  to  the  relief  prayed  by  him,  if  sufficient  evidence 
should  be  produced;  but  the  circumstances  above  stated  do  not 
amount  to  such  evidence,  although  they  create  a  strong  sus- 
picion, [t  remains  to  examine  what  is  brougfit  forward  as  di- 
rect evidence  of  the  purchase  by  Godman  having  been  made 
for  Edward  Dorsey^  the  trustee.  Caleb  OwingSy  one  of 
the  witnesses,  says  in  answer  to  the  6th  interrogatory,  that 
it  was  so  understood,  (that  is,  that  Godman  purchased  for 
Dorscy^)  he  thinks  generally,  at  the  time  of  the  salev  but 
docs  not  recollect  that  any  person  told  him  so.  It  is  pre- 
sumed tifcrc  can  be  bo  doubt  as  to  the  insofficieocy  of  diis 
part  of  the  testimony.  The  evidence  of  Allen  fforsey  is 
to  the  same  effect.  Samuel  Norwood  and  tldward  Ncff' 
wood  both  prove  that  Samuel  Godman  told  them,  or  said, 
that  he  purchased  the  land  for  Edward  Dorsey,  Th«  fact 
of  his  liaving  so  said  must  be  considered  aa  established  foJJj 
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hy  th^sc  witnesses;  but  it  it  also  considei^  by  the  chati- 
.  cellor,  as  a  point  clear  of  doubt^  that  his  declarationa,  as 
provedf  not  in  the  presence  of  the  other  pArtj,  and  not 
assented  to  or  uncontradicted  by  hiip,  cannot  be  received 
as  evidence.  The  next  testimony  is  that  of  Btutxis  Ood-'^ 
man^  which  is  at  least  equally  objectionable;  for  although 
the  counsel  for  the  complainant  argues,  ^That  the  fact  of 
such  a  letter  being  there  is  proved  by  him/^  yet  it  will  ap- 
pear to  be  a  fact  having  no  weight  in  tlie  cause.  l^U 
witness  on  his  first  examination,  deposed*  that  about  the 
year  1 803,  he  remembered  seeing  among  his  father's  papers 
a  letter  from  Edward  Dorsey^  deceased,  to  the  said  Samuel 
Crodmariy  to  purchase  the  said  land^  for  him.  But  on  his 
cross-examination  he  states  that  he  had  no  other  knowledge 
that  the  letter  was  written  by  Edward  Doraey  than  tliat 
his  name  was  signed  to  it  He  does  not  say  that  he  had 
ever  seen  him  Write,  or  had  any  knowledge  of  his  hand* 
writing.  If  the  letter  was  produced,  and  depended  on  his 
knowledge  only,  it  could  not  be  received  as  evidence,  and 
yet  it  ^ould  be  apparently  a  stronger  circumstance  thaa 
his  deposition  that  such  a  letter  existed*  It  may  be  an  un-* 
fortunate  circumstance  for  the  complainant,  that  BrutuB 
Ctodman  did  not  know  the  hand -writing  of  Edward  Dorsey^ 
or  that  he  did  not  preserve  the  letter.  But  supposing  it  to 
bave  been  genuine,  it  only  induces  a  belief  that  evidence 
then  existed  which  is  now  totally  lost.  And  here,  without 
borrowing  from  the  defendants'  counsel,  his  remarks  as  to 
the  cyphers,  it  may  be  justly  said,  that  if  what  is  stated 
by  Caleb  Qwinga  and  JiUen  Darsey^  as  to  what  wasund^r- 
stood  at  the  sale,  is  not  evidence;  if  the  declaration  of 
Samuel  Godman  to  Samuel  and  Edward  Norwood  are 
not  evidence,  and  if  the  circumstances  as  to  the  letter 
stated  by  Brutus  Godman  are  not  evidence,  no  greater 
effect  can  be  produced  by  combining  them  together.  It  is 
certain  that  the  terms  of  the  decree  for  the  sale,  were  not 
liilly  complied  with  by  the  trustee.  The  return  or  report 
was  not  made  in  due  time,  and  the  bond  of  indemnity 
against  Lawaon^M  claim  has  never  been  procured;  but  the 
report,  though  made  at  a  late  period,  appears  to  have  been 
so  far  received  by  the  court,  that  no  positive  measures  were 
taken  against  it;  and  it  is  not  alleged  that  the  complainant 
has  sustained  any  loss  for  want  of  the  bond  of  indemnity, 
lou  ni.  dS 
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or  Uiaf  he  hat  beeA  called  op  to  j^y  apid  (he  ^M,  due  i0 
Lawsorii  io  that  the  money,  for  irhicfa  the  land  sold,-  inu^ 
be  considered  as  applied  to  thst  debft,  according  to  the  repMt. 
t'or  the  reasood  herein  stated-^ />ecr«erf,  that  the  b?H  of  the 
complainant  be  disteisdedt  hut  without  costs.  Prom  thst 
decree  th^  cemplaiaattt  appealed  to  thk  court. 

The  catrse  was  argied  before  CtiASB,  Ch«  J*  md  Bx;* 
tBAKAN,  NieHOLsoN)  and  Eahle,  J. 

Ktyi  tot  the  Appellant  liy  th<j  ii\\[  of  Caleb  t)otsty^ 
airtbofity  wa8  given  to  his  eieciitors  to  9ell  certain  larnls^ 
(bol  not  Taylof*8  Ibrest^)  to  pay  the  legacies;  th^  executory 
did  tell, but  it  is  not  stated  by  them  what  lands  they  sold,  and 
to  what  areonnt.  The  special  authority  giten  by  the  #ill  ta 
the  electors  was  limited  to  the  sale  of  the  entailed  lands  for 
tlie  paynfient  of  the  legacies  alone.  The  act  of  assembly  of 
irrs,  ch.  2,  for  the  sale  of  the  (ands  of  Caleb  Dorgegy  Tot  the 
j^yment  of  the  legacies*  was  simply  an  authority  to  sell  the 
Curtis  creek  lands,  and  there  was  no  aathorhy  given  %9 
them  to  sell  TaylorU  Forestti  either  for  the  i^yment  of  tbe 
debts  or  the  legaeies.  It  it  contended,  oh  the  part  of  the 
appellant^  1.  That  the  bHI,  proteedings,  and  decree  there* 
on*  in  I784f  for  the  sale  of  Tayfor*s  fbresff  were  irrego- 
lar*  By  the  record  of  those  proceediligs  it  appears  ftat 
the  bill  was  ftled  against  the  appellant,  then  an  infant,  i& 
June  ir84«  by  the  executors,  for  the  sale  of  the  real  estate 
of  Caleb  Doreey  to  pay  Laweon^i  debt,  without  showmg 
how  the  personal  assets  had  been  rJministered  j  that  an  an- 
ewer  by  the  guardian  was  fried  in  October  1 784,,  admitting 
alllie  allegations  stated  in  the  bill,  and  praying  that  par- 
ticular lands  might  be  sold,  and  amongst  others,  Tmj^or^t 
Forest.  On  the  4th  of  November  1784,  a  sale  was  decreed 
for  cash^  and  Edward  D^rseff^  the  guardian,  appointed  the 
trustee  to  make  the  tale,  who  gave  bond  on  the  17th  «f 
If^ovember  1784.  9\x  months^  notice  in  some  newspaper 
was  required  by  the  decree  to  be  given  previous  to  the  day 
of  sale.  The  sale  took  place,  of  Tayhr^s  Forest  alone, 
before  the  SOth  of  December  T784,  so  that  no  such  notice 
was  or  could  be  given,  and  on  the  day  of  sale,  Lawsms^t 
debt  was  paid.  There  was  no  report  of  the  sale  made  t» 
the  court,  but  simply  an  account  filed  in  1789  charging  mo- 
ney paid  to  Lawsonj  &c.  uul  creditiog  the  saler  lo'^roi^ 
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jnan  and  Norwood  of  TaylorU  Forest^  and  of  this  account      18tk 


the  defendant,  in  the  proceedings.  It  is  contended  that 
there  was  no  legal  fou^d^tion  for  Sling  the  bill  in  17B4  bj 
th.e  executors,  as  thej  w^r^  not  bound  to  pay  the  codicil 
legacies;  that  the  bill  was  filed  with  a  auppressioo  of  fitcts^ 
and  tl)e  statement  in  i^  did  pot  place  the  aubject  matter 
properly  before  the  chancellor;  but  being  admitted  b^  tha 
guardian,  the  decree  passed  as  a  matter  of  course 

$.  That  Edward  Doney^  ibe  gqardian  of  the  infant  de<* 
fendant  in  those  proceedings,  beipg  the  propcietor  of  the 
forge  at  £lk  RidgCy  and  TaylorU  forest^  a  large  body  of 
woodland  contiguous  thereto,  he  wfts  desirous  of  having 
that  tract  of  land  sold,  so  that  he  might  become  the  pur- 
chaser, he  therefore  caused  those  proceedings  to  be  insti- 
tuted. 

3,  That  the  land  was  sold  to  Samuel  QQdfrHin  for  the 
benefit  of  Edward  Dorsey^  the  trustee,  9nd  for  A  sun)  ^ 
money  greatJy  below  its  value* 

4.  That  Edward  Dorsey^  the  trustee,  had  posi^ssion  of 
the  land  when  he  sold  it,  and  continued  to  bold  ^nd  plaina 
it  until  his  death,  having  immediately  after  the  aa|^  (^pvi|« 
inenced  cutting  wood,  &c.  for  his  own  use  and  benefit, 

On  the  third  points  he  insisted,  that  it  was  fully  proved 
-by  the  testimony  that  Godman  purchased  the  land  for  J5(f- 
ward  Dorsey,  the  trustee.  That  even  M  Dorsey  furnished 
Godman^  (who  is  proved  not  to  have  been  in  a  situation  to 
make  the  payment,)  with  the  money  to  pay  for  the  land« 
he  was  a  trtjstee  for  the  benefit  of  Dorsey,  He  referred 
to  FiliierB  vs.  ViUiers^  2  Ailc  7%^  To  prove  that  the  de- 
clarations of  Godman  were  evjdcpce,  he  referred  to-  Stfode 
V8.  mnchesUr,  1  J}tckin8, 39r.  milis  V9.  Waiis^  ^Atk. 
71.  Munv8.  ti'qrd,  Ibid  229,  That  the  trustee  could 
not  purchase  ^this  own  sale,  he  cited  JflupdaU  vs.  Cook* 
son^  I  Fej.  9.  Munro  vs.  Maire^  2  Caim^s  Casesi  192. 
Oldin  vs.  Samborne,  2  Aik.  15.  Sugd.  S9U  Turner  w, 
Bouditll,  (ante  99 jj  and  C^nopay  vs.  Green^  1  Harr.^ 
Johns.  151.  Tlie  recent  insolvency  of  Oo^/wwwtshows  that 
he  could  not  command  so  large  ;i  sum  as  the  purchase  mo^ 
ney  for  the  land;  and  DorseyU  retaining  the  possession*  ai^d 
putting  so  large  a  quantity  as  30,000  cords  of  wood  off  the 
|#nd|  as  is  in  proo^  shows  e?ideiitl/  tb%t  Ggdman  purdiaMd 


':. 


there  was  no  confirmation  by  the  chancellor;  nor  was  any 
.bond  given,  as  direi^ted  by  the  decree,  by  the  claimant  to  ▼• 


i^9*s 


Digitized  by 


Googk 


«»>  CASES  IN  THE  COURT  OP  APPEALS 

l&U.      fSsr  DorMijf.    The  part  of  the  1aii4  soM  WNerwooi^  profel 


W^r>i 


lM>t  to  be  better  in  anj  respect  brought  a  mwcii  higher 
price  than  that  porchased  l^  Qodm&n^  fvhich  wot  atmcfc 
off  for  a  gum  S6000  less  than  its  yala^w 

Atartin^  Shnaff  ^ttd  Harper^  for  the  Appellees,  contefld- 
ed,  1.  That  all  the  necesisarj  and  legal  parlies  were  not 
t>efore  the  court;  and  that  as  the  bill  was  dismissed  it  vas 
of  no  consequence  upon  what  ground,  if  it  was  correctly 
dismissed.  Thej  insisted  that  the  legatees  under  the  will 
and  codicil  of  Caleb  Dorset/  .shoufd  have  been  made  par* 
ties,  that  thej  might  show  whether  or  not  they  had  any 
interest  They  referred  to  Ilarr.  CJum.  Pr.  S2,  33.  I 
Eq.  Co.  M.  72.  2  Eg-  tn.  M.  165  to  170.  Stafford 
fTi.  CUy  of  London^  I  Stra.  95. 

SL  That  the  decree  of  1784,  which  was  fair  and  proper, 
and  justified  by  the  facts,  could  not  be  impeached;  but 
that  the  copy  of  the  proceedings  and  decree,  as  exhibited^ 
Dot  being  under  seal,  cannot  be  evidence  in  this  case. 
Iliey  cited  Norwood  rt.  Norwood,  I  flarr,  4*  Johns.  5it5^ 

3.  That  the  declarations  of  Samuel  Godman^  m.-ide^ 
ivhen  he  had  an  interest  in  the  land,  were  not  to  be  receiv- 
ed as  evidence  against  his  alienee  or  vendee.  Thej  cited 
Ibrd  vi.  Lord  Grey,  1  Salk.  286.  S.  C.  6  Mod.  44.  That 
if  Godman  could  not  have  been  a  witness  at  the  time  be 
teade  the  declarations,  they  could  never  afterwards  be' 
evidence. 

4.  That  the  testimony  of  Bruhts  Godman  could  not  be 
admitted  in  evidence  on  any  principle,  as  he  never  had 
•e^n  Edward  Dor$ey  write,  and  did  nott  know  his  hand- 
writing, and  because  there  was  no  evidence  that  the  letter 
had  been  searched  for  and  could  not  be  fuundi 

5.  That  tliere  is  not  sufficient  proof  that  Samxjtd  Oci^ 
man  purchased   the  land  at  the  instance  and  for  the  bene- 
iit  of  Edward  Dorset/^  the  tru&tee;  and  that  even  if  the 
purchase  was  for  the  benefit  of  the  trustee,  it  did  not, 
4p$o  facto^  vacate  the  sale,  whi^h  must  depend  upon  appli- 
cation being  made  within  a  reasonable  time  to  set  it  aside, 
^at  it  the  conduct  of  the  trustee  was  fair  and  proper,' 
and  the  sale  was  for  the  interest  and  advantage  of  the 
ininor,  it  must  be  confirmed.    That  it  had  never  been  con- 
tended, in  any  case,  that  a  purchase  made  by  a  trustee  at 
his  owii  Bate,  if  a  fair  price  waa  giran^  was  considered  to 
1^  a  ffaMd, 
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.l:Pinintjf,  (Attorney  General  of  {7*  S,)  in  reply.  I.Thie      li\S. 
lilijection  as  f  o  the  want  of  parties,  if  a  valid  ooe,  which      ^^^"^ 
it  not  a<lmi1ted,  ought  to  have  been  urged  in  the  court  be-      ^  ^_ 
low.     If  all  the  necessary  parties  have  not  been  made,  this 
court  fnay  remand  the  record  to  have  (he  proper  parties 
-.  added.    But  the  court  may  presume  the  legacies  have  been 
paid  from  the  lapse  pf  time.     It  is  wholly  unnecessary  for  * 
the  legatees  to  be  parties;  and  if  they  were  parties,  no 
other  decree  could  be  made^  than  yrould  l^  if  th^y  were 
not  parties. 

3.  As  to  the  record  of  the  proceedings  on  the  bill  m 
1784,  this  court  may  revise  tl^e  decree  on  the  satiie  evi- 
dence which  the  chancellor  had  before  hi^t  and  he  might 
look  into  the  records  of  his  own  court,  and  form  his  de- 
cree accordingly.  Here  the  copy  exhibited  jn  the  court  of 
chancery  was  npt  objected  to,  of  course  it  was  allowed  to  be 
considered  as  evidence,  because,  if  objected  to,  it  mighf 
have  been  easily  made  evidence.  He  cited  Carroll  et  aU 
Lessee  ys,  Norwood,  4  I/arr.  i^M*'Hen,  290.  Hei:e  the  * 
proce^ings  referred  to  constitute  a  part  of  the.  record  be- 
fore this  court,  and  is  pot  similar  to  Norwood  vs.  Nor- 
wood^  where  the  proceedings  had  not  been  exhibited,  but 
were  merely  referred  to.  l5ut  without  these  proceedings 
of  1784,  the  appellees  have  no  case,  because  witliout  them, 
i)  does  not  appear  that  they  have  a  title  to  (he  land  under 
any  ^ale.  Yet  by  tlieir  answer  they  have  admitted  the  pro- 
ceedings as  evidence,  by  not  objecting  to  them,  nor  exhibit-  ' 
ing  diflferent  proceedings.  This  court  acts  here  as  the  chan- 
cellor acted  in  his  court,  and  the  same  rules  of  evidence 
in  that  court  govern  in  this,  and  if  the  proceedings  were 
evidence  there,  §p  they  will  be  here. 

3.  The  land  in  question  being  an  estate  iq  tail  in  the  ap- 
pellant, it  was  not  liable  to  sale  for  debts  under  the  decree 
of*  1784.  The  debt  due  to  jfjaioson  was  a  mere  personaJ 
charge  on  Samuel  J)or»eVy  which  could  not  affect  the  ap- 
pellant, the  heir  in  tail.    ' 

4.  The  declarations  of  Samuel  Oodman  are  evidence. 
I^ie  recital  in  a  deed  is  evidence  against  the  grantor,  and 
his  assigns,  not  on  the  principle  of  notice,  but  because  it 
i^ontains  the  declarations  of  the  grantor;  and  upon  the  same 
{MTinciple  (jroJmon'j  declarations  are  proof. 

SJiniaf^TA  Harper^  with  the  permissiioa  of  the  court,  iq 
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answer  tft  the  new  inaiter  prgcd  )ty  tlie  ppuosel  Car  the  Ap- 
pellant iq  repljr,  ftatei)— 

1.  It  has  been  ppntended  by  the  appellees,  that  the  le- 
gatees under  th^  jcodicil  of  Caieb  Horu}f^  (he  pprnmuii 
ancestor,  oug,ht  tp  be  before  the  court,  because,  even   if 
the  present  suit  should  be  decided  in  favour  of  the  uppef- 
tees,  yet  these  legatees  piay  in  future  assert  their  claioiy 
apd  that  the  court  of  chancery  will  not  ^llofr  the  mim 
guestiop  to  be  ti^ice  agitated*     Jhe  appe)|fit|t  otyjects^ 
that  this  oti^t  to  have  been  urged  ip  the  pourt  b^low* 
Ihis  objection  cannot  prevail,  as  is  proved  by  th^  ^qthori- 
t^s,  and  by  the  judgment  of  this  court  in  the  case  of 
CoaU  et  oL  vs.  MUdrttPi  Adn}\  (ante  %7^y}  where  the  i)e* 
cree  was  reversed  fur  want  of  parties,  and  yet  no  objection 
of  that  kind  was  urged  below.     It  is  stated  that  tfiis  court 
piay  remand  the  record  \o  hare  the  parties  added,     lliig 
is  not  admitted  by  the  appellees,  because  the  chancellor 
may  in  such  case  either  dismiss  the  bill,  or  give  leave  to 
amend,  in  his  discretion,  fie  has  here  exercised  this  discre- 
tion; an(|  there  is  no  instance  of  reversal  foir  an  undue  ex*' 
ercise  of  discretion;  this  case  is  still  stror^ger,  for  here  the 
bi)l  wi^s  dismissed,  which  may  well  be,  for  want  of  parties, 
the  decree,   therefqre  is  right,  and  must  be  affirmed,  und 
on  affirmance  cannot  be  remanded.    Again,  it  is  9aid  thai 
the  court  must  presume  these  legacies  are  paid  from  the 
lapse  of  time;  this  cannot  be,  l>ecause,  when  lapse  of  tiroa 
is  relied  on  as  evidence  of  payment,  the  fapt  of  payment 
must  be  alleged.     In  this  case  there  is  no  such  aU^a- 
tion,  on  the  contrary,  the  bill  Sf^enis  (o  imply,  X^%  ^^  l^. 
gatees  were  not  paid, 

£.  On  the  subject  of  the  copy  of  the  recnwl  in  chance- 
ry in  1784  being  evidence,  it  is  admitted  that  any  coert 
pay  look  into  its  owp  records,  every  court  bein^  acquaint- 
ed with  its  own  records;  but  when  the  judgment  of  an  in- 
ferior couft  is  revised,  the  appellate  court  can,  judicial- 
ly, only  know  what  is  thus  locked  intp  by  the  inferior 
court,  to  b^  a  record,  by  th^  legal  evidence  of  the  factj. 
viz.  by  a  copy  under  seal.  Again,  it  is  said  that  this  copy 
not  hi^ving  been  objected  to,  is  evidence.  Nqt  so,  because 
this  is  o^ly  an  allegation  of  thf  bill,  and  the  same  a<  ff 
copied  into  it,  and  because  ^itlier  party  may  Ql^  inj  papef 
in  chancery,  and  the  court  decides,  only,  on  tbe  X^sA 
evidence;  the  contrary  in  a  court  of  Uw,  whe^  any  paper 
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HnA  in  evIdeQce,  an4  not  ol:|ected  to;  is  c6ti<ida'e^  m  a^«  IBIS. 
Itiitted:  thid  ansv^er^  tb^  case  of  Carroll  ei  oL  LeMset  V9. 
Jiortvood.  It  18  not  conceded  that  withoot  the  record  of  ^^  ' 
1784  the  appellees  hmt  no  case,  because,  b^ing  tb^  gtaite- 
tnent  of  the  bill,  the  complainant  is  confined  to  it*  And 
beciiuse  the  bill  states  the  eiistence  of  a  \A\\i  answer,  de* 
cree  and  sal^ — ^The  answer  admits  a  bill,  answer*  decreii 
and  sale,  so  ^ar  the  parties  are  not  at  issue— The  bill 
states  a  certain  copy,  the  answer  does  not  admit  this;  bat 
tefers  to  the  t)roceedings  io  chancery,  alleging  a  diflfe" 
tent  conclusion  of  the  cade,  viz.  a  ratification;  £vef^  ne« 
cessaryallcfgation  must  be  proved^  and  if  the  answer  is  sil- 
ent as  to  it^  the  ^tirs6  is  to  except  tor  the  answen 
Again,  if  it  should  be  thought  that  no'  legal  title  appeared 
In  the  appellees*  this  consequence  follows*  tliat  the  legal 
title  would  still  be  in  the  appeflantv  and  that  his  remedjf 
would  not  be  in  equity  to  vacate  iht  deed,  but  at  latW^  td 
recover  possession  by  ejectment* 

3.  It  is  understood  that  the  appellant^s  counsei  a^ued^ 
th^t  this  being  an  estate  in  tail  in  the  appellant,  it  was  not 
liable  to  sale  for  debts,  under  the  decree  in  1784.  It  is 
conceded,  that  the  estate  of  the  issued  in  tait,  t^as  not  then 
liable  for  the  debts  of  the  tenant  in  tail;  but  this  decree 
tras  for  the  payment  of  the  debt  of  the  tenant  in  fee,  who 
by  devise  created  the  estate  tail^  viz.  Caleb  Lorsey^  the 
common  ancestor. 

4.  On  the  subject  of  Gforfman**  declarations.— Tlie  ap^ 
plication  of  the  doctrine  contended  for  by  the  appellant'^ 
counsel  is  disputed  by  the  appellees:  Because  the  reason 
Vhy  the  recital  in  a  deed  is  evidence,'is  that  the  fieeA^ 
being  the  title  of  the  grantee,  he  must  take  the  deed  as  it 
is,  not  only  the  conveying  part,  but  the  recital  also,  he 
cannot  separate  the  part  which  "is  in  his  favour,  from  that 
utrhich  operates  against  him.  But  the  parol  declarations 
of  the  grantor,  made  before  the  title  accrued,  during  its 
continuance^  or  after  its  expiration,  stands  on  different 
grounds.  There  is  here  no  evidence  of  any  declai-ationti 
^f  Godman  ma^e  at  the  time  of  his  purchase.  Tlie  debt  to 
Zawson  is  expressly  charged  on  Samuel  and  Edward^ 
genietrally,  ly  the  codicil;  and  the  codicil  legacies  ar€i 
specifically  .charged  on  the  tands  devised  to  Samuel Sit\d 
^dward.  Whence  it  appears,  as  the  appellees  conterfd^ 
that  Ui«  (ands  of  Samnel  were  chargcabl4^  ia  the  hands  of 
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ISlSk  .  the  complaiimot  with  one  half  of  the  debt  to  ZoiPtm^.te 
persooal  estate  being  entirelj  insufficient  for  debts  aiifl 
legacies,  and  conaeqnently,  that  the  bill  in  )784  was  pro- 
perly filed,  and  that  Edward  Dorsey  acted  correctlj  fia 
admitting  the  allegations  contained  in  it.  Should  It  b^ 
thought  that  he  did  not  act  correctly,  still  it  must  be  aii- 
mitted  to  have  been  a  very  doubtful  point,  in  which  Ki* 
.conduct  may  fairly  be  ascribed  to  honest  mistake,  and  cao- 
not  be  regarded  as  preol  of  fraud,  in  which  light  the  argiz* 
ment  of  the  appellant  requires  it  to  be  viewed.  As  to  the 
idea  of  the  appellant's  counsel,  that  the  debt  to  Ltiwsam 
was  a  mere  personal  charge  on  Safnuel^  which  could  not 
nffect  the  appellant,  his  heir  in  tail,  it  appears  to  be  fullaci* 
ous  in  both  its  parts.  The  charge  was  not  merely  persooal^ 
but  was  a  charge  on  his  estate;  and  it  was  a  debt  doe 
from  )iim  who  created  the  intaiU  that  is,  Caleb  J>or$eg^ 
and  therefore  binds  his  lands  in  the  hands  of  his  devii>«9» 
in  tail,  or  the  remainder-man,  who  equally  claims  oadcf 
bira  by  the  devise. 

Buchanan,  J.  delivered  the  opinion  of  the  court.  This 
suit  appears  to  have  grown  out  of  irregularities  practised 
by  those  who  had  the  settlement  of  the  estate  of  Ch/eb 
Dorsey^  but  whether  by  design,  misconception,  or  the  com- 
mon assent  of  the  parties  immediately  interested.  Is  difi* 
cult  to  determine.  No  part  of  the  real  estate  of  Caleb  Iht* 
sey  is  charged,  either  by  the  will  or  codicil,  with  the  pay- 
ment of  debts,  though  by  the  will,  all  the  personal  property 
is,  and  so  much  of  the  personal  estate  remaining,  after  ths 
payivfent  of  the  debts,  as  should  be  found  not  necessary  for 
carrying  on  certain  iron  works,  is  charged  with  the  will  \t^ 
gacies.  Several  specified  tracts  of  land,  not  including  that 
in  dispute,  are  alone  charged  with  the  payment  of  the  le« 
gacies  raised  by  the  will,  but  all  the  lands  devised  to  Samu^ 
e/and  Edward  Doraey^  either  by  the  will  or  codicil,  ar^ 
charged  with  the  codicil  legacies.  At  the  time  of  execot* 
ing  the  will,  the  purchase  froni  Lawson  had  not  bees 
made,  from  which  circumstance,  and  the  provision  in  tba 
codicil,  directing  Samuel  and  Edward  Dor$ey  to  pay  the 
debt  due  to  Lawson^  tt  is  obvious  that  Caleb  Dorsey  did 
not  intend  that  his  executors  should  apply  any  part  of  his 
personal  property  to  tlie  payment  of  that  debt;  and  if  tbfc 
executors  had^  afcer  paying  all  the  debts  except  Zawsot^ 
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ipi^tki  ihe  residue  of  the  personal  estate,  With  the  proceeds       ISii. 
tif  sales  of  the  laod  directed  by  the  wlU  to  be  sold  for  thfct      ^'CT^^^ 
jjKirpose,  to  the  discharge  of  the  legacies,  leaving  the  debt       j^^j* 
due  to  Lawnon  to  be  paid  bjr  Samuel  and  Edward  l)orsey!^ 
thejr  would  have  acted  in  confoi'aiity  with  the  ihtentions  of 
the  testator;  which  they  okay  have  done^  though  it  dq 
where  appears.     But  notwithstanding  it  seems  tohave  been 
the  intention  of  Caleb  Borsey  to  make  the  debt  to  Lawson 
a  personal  charge  on  Samuel  and  Edward  Doraey^  it  was 
stilt  in  law  a  debt  due  from  him,  with  which  the  Hiiole  of 
his  estate  was  chargeable,  and  it  is  now  not  necessary  to  ia-> 
quire  whether  the  personal  property  was  exhausted,  and  s* 
followed  up  by  Lawson^  as  would  have  enabled  him  to  pro« 
ceed  against  the  real  estate  of  Caleb  Dornty  in  the  hands 
of  Edward  hill  Dorsejf^  the  appellant     The  decree  of  the 
court  of  chancery^  subjecting  a  part  of  that  estate  to  be  sold 
fur  the  payment  of  one  half  of  Latifson^s  debt,  is  in  full 
force,  and  cannot  in  this  case  be  impeached  by  tliis  court; 
though  it  is  difficult  to  account  for  the  executors  of  Cat  A 
Dorset/  having  gone  into  chancery  to  procure  a  sale  of  the 
lands,  in  the  hands  of  Edward  Ilill  Eoi$ey^  to  discliai^ 
the  debt  due  to  LawsoHy  without  showing  what  application 
they  had  made  of  the  personal  estate  of  Caleb  Dor^ey^  or 
of  the  money  for  which  the  lands,  charged  by  the  wilt  wi^h 
the  payment  of  the  will  legacies,  and  the  lands  and  wprk-S 
bought  of  Lawson  were  soldi  nor  is  it  lets  remarkable  that 
Edward  Doraey^  then  the  guardian  of  Edward  HUl  Doraeyf 
.should  have  consented  to  a  decree  for  the  sale  of  the  real 
estate  of  his  ward,  without  calling  upon  the  executors  te 
$how  how  thej  h^d  applied  the  funds  wbicfa  had  come  into 
their  hands*    The  whole  transaction  wants  explanation,, 
but  Is  not  so  marked  as  to  bear  the  character  of  fraud.    It 
is  stated  in  the  answers  in  this  case^  that  no  part  of  the  mo- 
ney, for  which  the  lands  and  works  bought  of  Zozoiffoir  were 
sold,  was  applied  to  the  payment  of  Lawnon'M  debt,  oor 
IS  there  any  proof  that  it  was  so  applied.    Samuel  Doraey^ 
who  was  one  of  the  executors,  until  the  year  1 777 ^  whefl  he 
died,  cannot  welt  be  supposed  to  have  acquiesced  in  any 
scheme  to  cheat  hiii  son;  and  the  will  and  codicil  of  CaUb 
Dorny  are  referred  to  by  the  executors  in  tlieirbtllqpiinst 
Edward  Hill  Dorsey,  as  exhibits.    With  a  knowledge  of 
tlie  provisions  of  both  of  which  iostruiDeiits  the  dnoceilsr 
i^er^J  the  sale. 
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1813/  ~  The  decision,  therefore,  of  the  questiori  hi  tKM  dlSI^ 
whether  Edward  Darsey  bought  the  land  sold  hj  him  i^ 
trustee,  at  hid  own  sale,  through  the  instrumeDtalttj  df 
Samuel  Godman^  must  be  uninfluenced  by  anything  anterntt^ 
to  the  decree  of  \TS4,  and  must  be  governed  by  the  mhfSr 
Cadence  in  this  cause  particularly  relating  to  that  transae- 
tloo.  ' 

The  testimony  of  JSrwftt*  Codtnan  iiras  ptoperly  fejectedg' 

lie  had  nevdr  seen  Edward  Dersey  write,  and  had    m 

Itidwledge  of  his  hand-writing;  proofs  therefore,  of  thef  coiir 

tents  of  the  paper  spoken  of,  was  clearly  Hiadmissible* 

But  this  court  think  the  chancellor  erred  in  not  receiTing 

the  declarations  tff  Samuel  Oodman^  that  he  had  pdrchasei 

flie  land  in  question  for  Edward  Borsey*    Tlie  declare* 

tions  of  a  man  respecting  his  title,  made  befbr6  he   parts' 

tvith  his  estate,  ai^  evidence  against  him,  and  all  clainiiD§^ 

under  hHn;  and  the  distinction  attempted  to  be  taken  be* 

tween  the  case  of  a  voluntary  transfer,  and  that  of  a  cen- 

Teyance  for  a  valuable  consideration,  is  not  supported.    la 

tills  case  Oodman  was  the  purchaser  at  the  sale,  received 

t  conveyance  from  Dorsey,  the  trust ee^  and  afterwards 

i^conveyed  to  him;  and  it  is  clear,  from  the  proof  in   iht 

cause,  that  hb  declarations  were  made  between  the  time 

«f  the  sale,  and  the  date  of  his  deed  to  Ijorset, ;  they  would 

have  been  good  agdoat  him  as  admissions  respecting  his 

title,  and  are  competent  evidence  against  those  cUumiteg 

voder  him,  who  stand  in  his  place,  and  hold  the  land  sob* 

Ject  to  any  imperfection  of  title  which  attended  it  in  his 

bands.     But  the  declarations  of  Gadman  Mre  not  the  only 

•vidcBce  that  he  made  the  purchase  for  Dorsey.    Tbe 

situation  of  Gadman  at  the  time,  the  proof  that  he  never 

took  possession  of  the  land,  entered  upon,  or  exercised 

any  act  of  ownership  over  it;  and  the  circumstance  that 

Tayhr'^s  FortMU  which  was  devised  to  Samud  and  Edmtrd 

Dorseyy  as  tenants  in  common,  had  been  divided   before 

Ute  sale;  that  Edward  Dorsey^  who  as  guardian  of  Edward 

Bill  Dorny^  was  in  possession  at  the  time  of  sate  of  the 

part  sold  to  Gadman^  neter  parted  with  the  possessmb, 

but  immediately  after  the  sale  commenced  cutting  dpwa 

the  wood  that  stood  upon  it  for  the  use  of  his  furnace,  and 

eontinued  to  cut  it  uotil  his  death,  or  until  all  was  rut 

ddwn,  are  very  strong  and  difficult  to  be  resisted.    Thfa 

court  are  therefore  ofopinicmi  upoathe  eridenee  befoie 
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ihp««  tl^t  9my^  Oedman  did  bqy  the  Ud4  in  <{Bea« 
tion  for  Edward  Dor^eyf  the  trustee;  4fid  that,  on  the  (^« 
t^blished  principle,  t))^t  a  trqstee  cap  never  be  a  purchaser 
fit  his  owQ  sale,  the  deecis  made  ip  cons^qenpe  thereof 
qught  to  be  vacate^],  (ther^  being  no  evidence  to  satisfy  th^ 
court  that  Edt^^ard  lEU  fhraa/f  the  only  pemon  interest* 
ed,  ever  assented  to  th^  purchase^)  aD)i  thM  the  decree  of 
^  di^ncellf^  ought  to  l)e  reversed. 

'fhe  court  are  aUp  of  opintQ^  th^t  the  appellant  is  liaf 
able  and  ought  to  pay  tp  the  representatives  of  t^dwari 
Dorsey  the  amount  paid  by  hini  tQ  S^xander  l^fwson,  witl| 
a  pomu^ission  of&ytper  cenL  on  the  s^m  for  which  the  Ian4 
bought  by  pduierd  Norwood  was  sold,  with  other  iQcvdent 
ipX  charges,  subject  to  a  dediiption  fqr  the  api^Qunt  of  ^(f<s 
fpQ.Td  Norwood^^  purchase^  ao4  an  §llpwfiQce  for  interest, 
^  by  theaccoqnt  referred  to  in  the  bill  fts  ^i)  exhibit  But 
^at  he  is  entitled  to  recover  the  rents  and  promts  of  the 
lant)  stri^ck  oS*  to  Samu^  Oodman^  which  iinder  the  facts 
and  circumstances  in  this  case,  the  court  thfAk  ^re  egual, 
ip  the  interest  of  the  ^um,  for  which  ^^  ^^  ^9  flgl^^rahle, 
and  that' the  one  is,  and  ought  to  be  taken  as  a  ji^st  Oijfd  foil 
set  off  against  the  other.  Upon  which  principles  t^e  court 
have  caused  an  account  to  be  stated,  which  exhibitsi  a  sum 
diie  to  the  representatives  of  Edward  Dorset/^  amouutinff' 
*o  88778  80. 

.  Chase,  Ch.  J.  was  of  opinion,  that  the  proceedings  iq 
chancery  in  1784,  on  the  bill  by  the  executors  for  the  sale 
l»f  the  |apd  in  question,  were  irregular;  that  the  ta^id  wa$ 
devised  in  tail,  and  was  not  liable  to  the  debt  for  which  it 
was  sold*  He  gave  no  opinion  upon  the  ether  questions 
liiised  in  the  case. 

.  The  Court— 7)ecreedi  **that  the  decree  of  tlie  court  of 
chancery  passed  in  this  cause,  be  apd.  the  same  is  revers- 
ed." pecree<(  also,  ^Hh^t  the  sales  to  Samuel  Chdman  of 
parts  of  the  tr^t  of  land  called  Taylor*8  Foratf  lying  in 
Baltimore  county,  be  ^^d  are  hereby  annulled  and  declar* 
ed  to  be  void,  and  that  the  deeds  executed  in  consequence 
tliereof^  that  is  to  say,  the  ^eed  from  Edward  Dorsey  to 
Samuel  Godman^  bearing  date  the  1st  of  March  1785,  an^ 
the  deed  from  Samuel  Oodman  to  Edipard  Dorney  for  the 
mi[  Und|  bearing  (t4te  the  l£th  of  Peceiut^r  ill  th«  um 
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llltrf.  Jlitt-,  be  and  <hiy  are  ker^y  flc^ittd^aBtf  »4edaf*dff«>%* 
^j^rrf     Mil  and  void/'    Ikcreed  also,  •*fhat  t*ie  app^llatit;  ^i#> 

^^T  tMfi'rf  JKff  Doraeyy  bring  and  pay  into  the  court  of  chance^ 
tjf  M  the  nse  of  the  repreaentatives  of  the  said  Edward 
honeffn  the  som  of  8^,778  80,  which  sum  \i  ascertained 
to  be  doe  to  theMi  by  the  accootit  hereunto  amtoxed;  wM 
ftmt  when  the  said  sutn  of  monej  shall  be- to  paid  and  loilg- 
«d  in  the  court  of  chancery,  and  net  belbf  e,  Ike  hetra  <tf 
B^ttrd  DoT$ey  deliver  to  the  appellant  full  and  peaceaWa 
]>oa8eS8ton  of  all  that  part  of  the  land  called  Taylor*  $  f^^mi^ 
%hich  IS  included  in  the  d^eds  before  mentioned.'*  B^ 
iretd  also,  ''that  the  appellees  pay  lo  the  appellast  ^la 
costs  which  have  accrued  in  this  court,  and  in  the  conttitt 
ehancery,  and  by  him  expended  and  paid/*  and,  *«that  Ite 
ehanceRor  make  and  pass  all  such  orders  and  dcM^reeav 
tha)l  or  may  be  necessary  to.  ckriy  thi$  decree  into  full  ant 
complete  effecf 

DliCREB  REVKRSEb^  &C« 


B«c*  1813.  Cloherty's  ExV.  vs.  CbeM. 

fJm^arps!didII  Afieu.  from  BaHimore  County  Court  MHumptU  §tt^ 
iTcto^U^m money  had  and  received.  The  general  Tssue  was  pjeada^* 
I^^Sl**.^  j;^*^.  And  at  th^  trial  the  plaintiflf,  (now  app^llee^  pva  In  evi- 
f!!^trii^eS^t  dence,  tliat  the  testator  of  the  defendant,  (the  appellaii%} 
bTp^i^w'cl  being  the  son-in-law  and  agent  of  a  certain  Phitip  Simfhr^ 
VmAMO^m^i  6id  as  such  contract  and  agree  with  the  pUintifto  sell  htii 
^Knited  CO  w  c  a  certain  lot  of  ground  in  BaUitnore  for  the  sum  of  #190. 

Ilf  P  8.     Tfc«  4-   .       .      .  °       I  .  '._..'.  . 


^^^  ofihe  ^r- And  alao  gave  in  evidence  the  following  agreement  execat* 
ClwhifiS^w'S^  ^J  ^^^^V  ^,^9y^  "This  hidenture  made  the  8th  day 
JKSJtohiiii?*^  May,  ia  tlie  year  of  ^>ur  l«ord  one  thousand  eight  hsa- 
ny^  aSwSliIkl.^r^^  ^^  ^^^^y  between  FitUip  Stayhr^  of  BgUimore  coaa* 
SJ'ioe ?ui*M*  ^y?  a?d  ff'lMiam  f re«i,  of  the  saijne  founty.  The  said 
Ap*TSoi£??  »^  Siaylor  doth  sell  a  house  and  lot  to  the  said  liiUlam  Creek^ 
^SH^ii^i^uw  his  heirs,  e^ecutors^  administrators  or  assigns,  ibr  the  con- 
MS^br«niVi^csideration  of  the  sum  of  one  hundred  and  ninety  dollars, 
?  eirideSi^ai  to  he  paid  to  the  said  Philip  Siaylor,  or  his  heirs,  exeat* 
lu  bee*  MNhMM  tors,  administrators  of  assigns.     The  said  Phut/i  Staykw^ 

f>:ukl(lMt»0dc«4^tl»e|olM^nrbcei  »»«te  «».  *«»*W"*  H**  ^.?51?3r«*^'tl2«»»,*»^ 
TAt  emtrt  t^mmA  to  4ueet  Uie  Jovy.  tliitt  no  porol^ryirinire  eootd  Kb  rrcciW^o  sImwOur  B*ctsim  M 

K«il  BMdo  tv  onj  iwri  ot  t^  Jo^  Md  0M^  il  M  ^c**  <"<^***^  ^  ^  <>^<^  ^^ 

wmm0MiH9ttmm.    -.-..-;  t^.  ...t t. u. 
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M»  htWt^  II  4e$a  «t  0ie  last  i^jmeM  of  tiinetj^oltaf^r      1^^* 

,.  hi*  ^« 

^  .  HPhUip^  SimlorJ'    • 

,,  mark  jim}  (Seal.) 

fAlscr  a  receipt  endpi^f^  i>n  thefaW  contract,  dat«d  th« 
^b  of  May  1804^  aigned  by  tbp  detcndaiU»#  teft^tor)  for 
4BIG0.  AHo  a  n«te  executed  by  tj^  plaintiff  to  thp  ie£mr 
dffttt'a  tfifttator,  on  -the  8lh  of  May  1Q04,  for  8PX),  payaWe 
Itei^  months  after  U^  date.  Also  receipt?  tbereqn,  endqraed 
by  the  defettdaot'iK  testator,  ^r  the  anumnt  of  t»aid  nole» 
I  The  plaintiff  farther  gave  in  eyidenpe,  that  before  the  paj- 

I  m^ent  of  the  iminey  roeniioned  in  the  (ir$t  recited  receipt 

r  nnd  before  the  execution  of  the  i^bore  note  of  hand,  the 

I  iflaintiff  told  the  defendant's  testator,  that  he  the  plaintiff  wi^f 

I  41  coloured  man,  ani)  not  acquainited  with  titlea  to  l^n^* 

'^'^hereupon  the  defendant'^  testator,  told  him  tlie  plaintiff, 
I  that  if  any  difficulties  should  arise  about  the  title  to  the 

lot,  that  he  was  good  for  the  money,  and  would  return  the 
same  to  the  plaintiff.  Upon  which  the  money  was  paid  to 
tiie  defendant^  testatori  apd  the  said  note  of  hand  waa 
Itigned.  The  plaintiff  further  ga^e  in  evidence,  that  a  claim 
had  beep  made  to  a  part  of  the  said  lot,  and  ihe  same  had  ac- 
tually been  enclosed  with  afencf,  by  a  cartain  Robert  OH'- 
I  tfr;  and  also  tt^t  tm  deefl  for  the  lot  had  f  ver  been  made  or 

I  tendered  by  PhtHp  Staylor^  or  any  other  person,  to  the 

I  'pTaintiff.    The  defendant  thpn  prayed  the  coqrt  to  direcf 

I  the  jury,  that  no  parol  evidence  could  be  receive^  to  shoif 

i  that  a  claim  had  hasp  made  fo  any  part  of  the  lot,  and 

\  that  the  same  had  been  inclosed;  and  also  further  praye4 

I  the  court  to  direct  the  jury*  that  the  plaintiff  |vas  not  entj- 

fted  to  recover  fn  this  action.     But  the  pourt,  [I^icholttni^ 
I  Ch.  J.3  refused  to  give  either  of  tl\e  directions.     The  de? 

fendjtnt  exceptedj;  and  the  verdict  and  judgment  being  1^1 
{lainst  him,  he  appealed  to  thi^  c^t^rt, 

.   Thift  cause  ^as  argued  before  Cha**,  ^3h.J.  and  |Ju/ 

CSAMAN,  CAftVi^^  and  JonNSrOK,  J, 

Gtenn^  for  the  Appellant.  There  are  several  objectiona 
{n  point  of  law  to  the  right  of  the  appellee  to  recover  the 
9um  claimed  from  the  appellai^t, 

1.  There  wa$  1^  voluntary  amrrei^deron  the  part  of  the 
'  ipp^Uc^,  and  no  legal  eviction;  and  th^re  is  no  case  ia 
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1A13.       the  books  where  a  similiir  recorerj  to  th^  present  |us  1 

had,  witliout  a  regular  proceeding  at  laif  ^aii^st  the  prie* 
mises,  and  a  repovcrj  thereupon.  Were  the'law  otherwise, 
it  would  be  this  most  easy  thing  in  the  world  for  a  man  wb« 
had  made  n  bad  bargain,  to  permit  a  claim  to  be  set  ap 
against  the  property  purchased,  and  a  sprr^der  5y  corut 
of  th$  premises  to  the  party  plaiming^  If  ai|  ejectqient 
had  been  institutet)  figainst  Creeks  and  a  repovery  of  th^ 
lot  had  ensued,  then  ^^  action  for  money  ha<|  and  receivjed^ 
fiught  have  been  maiqtfii|ied  against  Siaylor^  tbebarg^Dor^ 
but  not  even  in  that  ^se  ^gains)  Cloherty^  who  had  merelj 
received  the  money  for  ^pothpr,  and  had  afterwards  partti}^ 
vith  it.  Crips  vh  Rtad^^  §  T.  JR.  606.  .  ^ 

£.  Tht  appellee  icaonot  recover  jn  this  actioif^  bepaoas- 
no  notice  of  any  claim  being  s^t  up  to  the  property  in  qu«K. 
lion  was  given  by  him  to  either  Sfuyhrf  the  bargainor,  o^ 
to  Cioherty^  the  testator,  and  consequently,  as  neither  of 
them  was  notified  of  tlie  p|aim|  peijLher  of  them  bad  an  op- 
j^rtunity  of  defending  the  property  A^in^t  the  plaim  Ihiit 
set  up;  and  indeed,  for  aught  that  appei^fs,  the  person  who 
has  fenced  in  ei  part  of  the  lot  had  no  Ifgal  title  X%  Ui^ 
same,  and  upless  that  is  made  manifest  to  th^  pourt,  it  c^io* 
not  be  conceived  how  ilie  appellee  can  pretend  tP  clauo  to 
have  the  money  paid  by  him  refunded.  |f  A  ScUs  a  lot , 
to  B,  and  makes  a  general  warrantie— *in  ordpf  to  miun-s 
tain  an  action  on  the  wanantie,  B  most  show  ^  legsl  evio* 
lion  by  due  course  of  law;  or  at  least  notice  mqst  be  giveii^ 
to  A,  with  a  request  to  defend  the  lot  against  a  claio^inade 
aj^ainst  it»  To  support  this,  be  cited  £fiirr.  and  BuL  (kf^ 
Lit'  tif,  Harrantit^  565. 

S.  Before  the  aption  for  money  had  and  received  *was  int 
ftituted,  the  plaintift*  below  ought  to  have  made  an  offer  U^^ 
surrender  to  Siayior^  the  seller  of  the  lot,  tliat  part  .of  it. 
which  liad  not  been  takep  away  by  any  claifn  whatever,  as^ 
he  could  not,  (as  he  has  done  in  tliispase,)  gq  for  the  toMSf. 
amount  «>f  tlte  purchase  money  without  such   surrender  or 
ofier.   We%ion  vi,  Dotmfies,  3  Doug.  3S,  Tbtoertn.  BqMt^eU^ 
I  T.  /?.  133.  Stratton  vs.  Xastall,  2  T.  B.  S66. 

4.  Tlie  action  for  money  had  &nd   received   is  not  tht , 

proper  form  of  option,  as  it  was  a  special  nnderstandiog^ 

'  and  therefore  ought  to  have  been  specially  set  out     £sj^^ 

JV.  P.  138,  9.     The  reason  in  equity  why  such  a  claim  as 

this  made  by  the  appellee  agaii^t  the  ap|>elbui^  ji^  reaij^« 
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^/is  because  Clolieny,  the  testator^  had  parted  with  att  1813^. 
the  money  he  had  received  for  Staylor  from  the  appellee,  ^^^.^ 
long  before  tlie  institution  of  this  suit^and  it  is  apprehend- 
ed that  Staylor  is  the  person  to  whom  the  appellee  stioulil 
look,  if  indeed  he  has  a  remedj  against  an;  person. 

■Migruder^  for  the  Appellee.  The  defendant's  testator 
aold  to  the  plaintit*  a  lot  of  ground,  and  agreed,  in  case  of 
any  difficulty  with  respect  to  the  title,  to  refund  the  money 
received  by  him  on  account  thereof.  It  is  not  stated  in 
the  bill  of  exceptions  that  the  defendant's  te'stator,  who  tt 
appears  was  the  agent  of  bis  father-in-law,  had,  or  that  his 
executor  had,  paid  over  the  money  when  this  suit  was  in- 
stituted; and  after  the  contract  with  the  plaintiff,  while 
amy  doubt  with  respect  to  the  goodness  of  the  title  existed, 
be  was  bound  ta  retain  it  in  his  hands.  It  appears  too, 
that  in  order  to  get  the  money,  be  engaged  to  be  personally 
responsible.  The  objection,  tfae'refor^,  that  the  defendant's 
testator  was  only  an  agent,  cannot  be  sustained. 

The  counsel  for  the  appellant  contends,  that  thci*e  ought  fo 
have  been  an  eviction,  and  the  defendant's  testator,  or  his 
constituent,  ought  to  have  had  notice  of  the  adverse  claim, 
and  an  opportunity  of  defending  the  title  in  an  action  of 
ejectment  But  It  does  not  appear  that  the  plaintiff  was 
ever  in  possession  of  the  lot,  or  able  to  get  possession  of  it. 
The  evidence  is,  that  Oliver  was  in  possession  of  part,'  and 
bad  actually  enclosed  itj  and  upon  the  statement  of  facts 
in  the  bill  of  exceptions,  it  must  be  presumed  that  he  waa 
hi  the  possession  at  the  time  of  the  sale.  There  could 
then  be  no  eviction  of  the  plaintiff,  and  for  want  of  title, 
(no  deed  having  been  executed  or  tendered  to  him,)  he 
could  not  institute  a  suit  for  recovery  of  the  lot.  The 
defendant's  testator  could  not,  or  would  not,  give  posses- 
sion to  the  plaintiff,  the  latter  therefore  had  a  right  to  dit« 
affirm  the  contract,  and  sue  for  the  money  paid  by  him« 
The  counsel  for  the  appellant  says,  that  the  plaintiff  ought 
to  have  made,  or  offered  to  make,  a  surrender  of  the  pro- 
perty to  the  defendant's  testator;  but  before  this  can  be 
necessary,  it  ought  to  have  been  proved  by  him,  and  the 
bill  of  exceptions  should  have  stated  that  the  plaintiff  had. 
obtained  the  possession.  This  net  being  stated,  cannot  be 
presumed.  The  action  for  money  liad  and  received  is  the 
proper  and  tiaual  form  in  which  the  purchase  money  i#  re- 
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M13»^  .      covered  back  nn  case  of  any  defect  of  fitle,  or  d1<iifl{nhrf^ 
^J^^^      «noe  of  a  contract.    The  first  branch  of  the  defeodaiiC^ 
•pplicatiou^  in  the  court  below,  wan  certainlj  trnpropcft^ 
ffone  other  than  parol  evidence  could  be  oiToreif  of  th4 
«tl verse  claiiti.    Tlie  Hccond  application  to  the  court,  wCfc 
to  inatrnct  the  jury,  *'that  the  plaintiff  was  not  entitle  to 
recover  in  this  actidn.^^    It  is  not  stated  that  tfve  vrbt>te  of 
the  testimony,  adduced  by  the  pTaintiflT  in  sup|>ort  of  bft 
^ciion,  id  set  forth   iti  the  bill  of  etceptions,  and  tfHk 
defendant  does   n<»t  pray   the   court  to  instract  <hc  yd^ 
ry  that  the  evidence   therein  rtientiot^ed  was   n6t   siHt- 
cicnt  to  maintain  the  action.     This  coort  canrN>t   revM^ 
the  judgnitntv  unless  they  are  of  opinion,  that  the  le^ 
mony  stated  in  the  exception  was  sufficient  to  defeat  fhi 
plaintrif  in  this  action^  notwithstanding  any  farther   priMif 
tliat  he  might  be  able  to  adduce.     There  is  nothing  tn  the 
record  to  show  that  proof  was  not  offered  by  the  platntif 
fchrw  of  an  eviction,  after  due  notice  to  the  defemlant's 
t^tator  of  the  advcriu;  claim.     But  from  the  expressions 
df  the  bill  of  exceptions,  we  are  led  to  infer,   that  (ijf 
counsel  for  the  defendant  contended,  that  the  testimony 
stated  in  the  cxceptNins  pr^ecluded  the  possibility  of  fbe 
plaintJiTs  i-ecovcry  *'in  this  action,*'  whatever  testimony 
)ke  Qiii^ht  be  able  to  offer,  that  the  objection  went  entirely 
to  tite  form  of  actit»n,  or  was  grounded  upon  the  conchi- 
tiva  testimony  ottered  by  the  defendant. 

JUDGMENT  AFFIKHED.  ! 


DrrFMBER.         Saunders,  Terretenant  of  Dulet,  vs.  Wedsteb-    ' 

J  w  nhu'w,^\  R  App.ft\L  from  Harford  County  Court.  This  was  a  wnl 
l^^''}i^y^^^r!^^f  9drefacia9  issued  against  the  defendantf  (now  appel- 
J?/*^V.^JitmuV  ^^^^'t)  **  terretenant  of  />u/^,  on  a  judgment  rendered  ic 
i^lv,!rr,:lJ^}i;i^hatcour^  against  Duley.  The  defendant  pleaded,  that 
t!h'^hhrh^»nS l>t^^Vh  waft  not  seized  of  the  lands,  &c.  at  the  time  of  the 
TiIni'*orTb/i.H^  rendition  of  the  judgment.  At  tlie  trial,  to  prove  a  miiB 
S^"*7«vf '>!i^' of  the  lands  in  dispute,  which  was  part  of  a  tract  called 
Ji^id""'  ^tiJai  ColemiM,  in  Duley,  the  plaintiff,  (now  appellee,)  aflrered 
?ron".'h^pr5;;;r'.  in  evidence  a  deed  from  Duley,  to  the  defendant,  dated 
T^i^nJtVZf  the  l6th  of  June  1803,  for  part  of  a  tract  called  WaSam!f 
i'nr  oI!rrJi^thTt  Ridge,  c(»ntaining  tOO  perches,  and  for  ten  acres,  part  ef 

n    imuit   f«>r   the 

^ec^  ftfKrtnl  m  rrnfenee  frmn  J  T)  to  K  S.  and  (Ikr  parol  •viif^ti«^,  that  J  Tl  wit«  and  lni<l  Wen.  ha  ft^ 
^km  uf  the  IhmI  Cur  mov  yean  Mbrv  kk  Awd  tu  A  S,  wooi4  he  MiAckiM  ta  mp|r«rt  Ihie  mm  fef 
^laio^ 
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jfiirl^tuWedCokmni,    He  ahooRerid  parol  evuleDc6      ISIS. 

£  prove  tdat  JamcM  Dulty  was  id.  posactssion  of  the  sidd 
id,  aod  had  been  in  poiaessloQ  or  it  for  nine  years  kiore 
the  executioil  of  said  deedi    tlpod  this  ^tlden^e  h^  prayedi 
I  thd  opiDioD  of  the  courU  tliat  ft  might  arid  Ought  to  be  pre-^ 

aumed  that  Ihdey  was^at  the  time  of  the  said  conveyance, 
legafiy  seized  of  the  said  ted  itei^s,-  nfiless  the  defendant 
^oald  Show  that  he  held  said  ted  ac^  by  another  title 
I  flian  that  derived  from  ihdey.    Of  this  opinidti  the  Court 

I  [^NUhoUon^  Ch.  J.j  was,   and  so  directed  the  jury.    'Ae 

I  defendant  excepted;  and  the  verdict  aiid  jad^ment  bting; 

\  ,  Against  him,  he  appealed  to  tlus  coiirt 

*  Thd  caQse  was  argtied  before  CHAiSi  Gh.  h  and  Bd^^ 

'  OBANAN,  and  fiAiiiK,  J.  bjr 

I 

I  7t  Budutnan^  A>r  the  Appeiliibt 

j  No  Counsel  appeared  fdr  the  Appellee. 

'  Chase,  Ch.  J.  delivered  the  opiniota  of'  th^  doart.    'fhi 

I  ptaintiS*  cannot  suf^rt  the  ucire  facidn  against  the  terre^ 

^naiit^  without  producing  a  grant  from  the  proprietary  for 
tiie  tract  of  land  called  Coleraine^  or  laying  a  sufficient 
Ibutidatiod  fofr  presumiO|;  one|  for  without  suth  .grant 
JhHey  cOUld  dot  have  been  seized  of  the  ten  acres  of  land^ 
at  the  tim^  Of  the  obt€ntion  of  the  ju<jlgment  od  which  the 
mrefddtis  was  sued  out,  nor  ccfdid  the  land  have  beea 
liable  to  execution  thereon — the  possession  of  the  ten  acres 
being  by  intrusion  on  the  proprietary. 

The  court  are  also  of  opinion,  thit  the  grant,  with  the 
Mdence  -produced,*  wodld  have  been  sufficient  to  have 
•opported  the  issue  for  the  plaintiSl 

JUOQMEXT  RSYBRSED^  jLXD  P&OOXDENBO  AWABSEV*^ 
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1813.  O^Auw  cf  iijr.  vs.  Habm. 


ArFCAL  frcim  Harford  County  Court    It  was  an  acHon 

•f  replevin  fof  slaves,  brou^t  bj  the  plaintiffs,  (now  ap- 

f4lJrn"bfT!.2rpc"Mt»»)  o«  the  9XM\i  of  March    180/.     The  defendant, 

fcSSStT«^-^(rto'V  appellee,)  pleaded— 1.  Property  in  Defendant.      ^ 

JJwrty^lim:  Non  cepii  v\fra  ires  attnos.     3.  Actio  non  accrevit  infra 

•rtini\tt!t^aiS/rea  anttoi.     4.  That  on  the  ISth  September  180S,  Outrleg 

m<>''raetHMi*K>rdM  0^j9rje%  otic  of  the  plaintiRsy  after  his  marriage  witii 

tior,  he.  On  ih»  Jkhrthoy  the  othc^f  plaintiff,  instituted  his  action  of  reple* 

Jwjy»;^j*  ^•^  vin  against  the  defendant,  to  recover  the  same  property 

r!?^dMt  ^  mentioned  in  the  decJaration  in  tliis  cauae^  and  in    irhich 

wVJSuSeJiS*^  actiofn  it  was,  tft  March  terra  1807,  adjudged,  on  ccr- 

tCw''5?ii^*hI  tain  denHirrers  entered  fo  the  plaintiffi*'  replications,  that 

a!^^'^A!Sj^>'!)Sthe  said  Chark$  should  take  nothing  by  his  writ,  &c.  and 

^^  t££ra  m«  tliat  the  defendant  should  have  a  return  of  the  said  pro* 

mllT^^lcb  perty,  to  be  detained  te  him  irrepted^ble,  for  ever,    &c. 

i£^!?£^tiM'^-5.  The  same  suit  pleaded  In  another  form.    Tlie  plaintiflTs 

^tion  wu  made  demurred  to  the  4th  and  5tii  pleas,  and  there  were  join- 
er tkr  tune  biiiiot  ,        .      »  a  rrti  t         •!•        • 

on  tK«  SrH  plea-  ders  iti  demurrer,  &c.  There  was  a  general  replication  to 
the^  4e«riMiant*«  (he  fifst  plea,  and  issue  was  joined.  To  the  2d[  and  3d  pleas 
JlwiSl^dimSt^  plaintiff's  replied,  that  the  said  Martha  waa  a  mioor» 
SM?Tr*b  oSlSrtr  *"^''  and  alter  the  day  of  her  marriage  with  the  said 
^il  ^2iSr"iia*u  Cfutrl€9^  kc.     The  county  coufrt  gave  judgment  upon  the 


S!HiiySSi«!S^^m««^r««  to  the  fourth  and  fifth  pleas,  for  tlie  defendant. 

be     also   one  or  -p.^^  .^f.^K  ;..^»»v«»«  *k*  ^l.:»*:<r^  »..»»^i^l  *^  *u: ■. 


alM 
aoc«iMiitiiiif»«t, 


I,  From  which  judgment  the  plaintiffs  appealed  to  this  court 

Tl)e  cause  was  argued  before  Chask^  Ch.  J.  and  Bo^ 
CHANAii,  and  Earle,  J.  by 

Martin^  for  the  Appellants,  who  stated  that  nothing 
was  done  to  the  issue  joined  to  the  (rrat  pleai  and  to  tbe 
Sd  and  3d  pleas,  and  replications  thereto^  no  issues,  either 
in  law  or  fact,  were  joined  That  there  remained  an  is- 
sue unacted  upon,  which  ^ras  error,  as  every  issue  must 
be  disposed  of  in  some  way. 

No  Counsel  appeared  for  the  Appellee. 

TiTE  Court  cited  Lawe  vs.  King^  1  Sattnd,  80,  (n  U) 
and  Cooke  v.  Sai/er^  2  Hurr,  753,  where  it  is  laid  down, 
that  where  the  defendant's  plea  goes  to  bar  the  action,  if 
the  plaintiff  demurs  fo  it,  and  the  demurrer  is  overruled, 
judgment  of  mi  capiat  shall  be  entered,  notwithstandtng 
there  may  be  also  one  or  more  issues  in  fact>  because  upon 
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4he  whole  it  appf ffSf  -thitt  tlie^  plattitWhad  no  c«qs«  of  ao-       IIU. 
tion.    If  the  demurrers  are  deoided  hrfoft  the  issues  are      ^  ^  ^  -" 
tried,  they  sliall  not  be  tried;  and  if  trfter  the  trid,  it  wiU 
ihake  no  diff'erenc€>  for  in  pach  case  judgment  of  n^  w- 
fiat  shall  be  given  against  tb^  plaintiflT. 

JUDGMBKT   AFFIRUBD, 


Qkbenwood  va.  Stoker.  December. 

Appeal  from  Fr^ienck  County  Court.  The  cause  m$  ^^S^"^ 
si^ueil  in  this  court  before  CAa*e,  Ch.  J.  and  NnJH0L80K,SrX**V?  w 
Karle,  and  Johnson,  J.  The  case'  sufficiently  appea^f  4^  ^^Tt^ 
in  the  argument  of  the  appellant's  coMnsel. 

Taney^  for  the  Appellant,  statedt  that  John  Stoner^ 
(Hie  appellee,)  peiitione<)  for  the  road  described  in  his  pe^ 
tition,  which  passes  through  the  land  of  Greenwood,  (the 
appellant.)  The  court  granted  the  road.  Greenwood  has 
appealed  from  the  decision  of  tlie  county  court,  to  this 
court,  and  now  pray^  that  the  same  may  be  reversed,  for 
the  following  reasons: 

1.  Because  the  cp^rt  had  not  the  pow^v  tP  grant  the 
joad  in  question. 

8.  Because  it  is  unnecessarily  injurious  to  Greenwood, 
first.  The  power  of  granting  private  roads  or  ways  is  giv- 
en to  the  county  courts  by  the  act  of  1785^  ch.  49,  igi4 
they  have  nq  further  power  on  this  subject,  than  that  giv- 
en by  this  law«  The  power  given  to  the  court  in  the  third 
section,  is  to  grant  such  privi^te  road  or  way  as  is  menti* 
oned  in  the  second  section;  that  is,  a  road  ^to  and  from 
thej(irm  and  plantatiop,^*  of  the  petitioner,  * f/o  places  of 
public  worship^^^  and  n^ills,  &a.  }n  other  wQxds,  the  courts^ 
have  the  power  of  granting  to  any  individual  a  conveni* 
ent  outlet  fi-om  his  farniy  ot  plmtation^  to  other  places^ 
but  not  the  power  to  open  a  road  f^i*  the  public  conveni- 
ence, or  the  convenience  of  a  neighbourhood*  The  road 
applied  for  in  the  petition,  is  npt  a  road  **to  and  from  his 
farm  or  plantation  j"*^  to  a  place  of  public  worship,  or  mill,  or 
market  town,  or  public  ferry,  or  court-house— but  "a  road 
from  Paul  HawVs  chMrch  to  the  petitioner's  mill,  and  from 
his  mill  to  intersect  the  pufeklic  road  leading  from  Liberty- 
|Own  to  Baltimore.^^  The  petitiqner  therefore  does  not 
bring  bis  cime  within  the  Kct  of  assembly.    It  does  not  ap- 
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1815.       {mrfmitfie  pe«ilioii.tlNit^tlie  wA  im^wtmm 

toy  farm  er  plftntatm  <i(  Ihe  pett4mi«^.    It 

BiiH.    An  J  otiicr  ptrsvQ,  •rke^uMcIf^  woold  ba^v.l 

entitled,  ooder  the  kr*  to  a  wa^  ^awtdfrmm  kimfimm 

and plantaSwn'^  to  Kit  miUi  bet  tktt  ki  for.  thf  €Oity«iiei|br 

of  tiie  ownert  qf  lAe  yintnt  or  plmiMiim§^ .  not  •f  Ike 

f^wneir  of  tbt  mill.     It  it  their  privilege,  not  his.     The 

power  it  not  given  to  the  coort  to  grtnt  to  the  owners  of 

m\\\s  convenient  rotd^  to  tpd  froni  their  taillfi,  to  churches 

p€  other  pitces.    The  rotd  in  qn^ion  is  laid  out  fron  «; 

church  to  t  main  rotd.    The  church,  at  which  it  begiotv 

is  proved  in  the  record  fiot  to  be  the  one  freqqented  by  the 

petitionee,  i|nd  to  belong-  to  a  different  denomination  of 

chrittians.    After  leaving  the  divrch  nearly  tw6-thirdt  of 

fi  mile,  thif  prij;tate  Ufoy  enters  the  pujbUe  r^d  lesdrng 

from  Frtderick'Xvm^  tp  IV&town,  tnd  runs  to  the  mid*^ 

dk  tbeteof.     It  runt  with  this  pobli^  rpad  19  perches,  theo 

passef  oyer  to  the  other  side,  and  reacti^  the  petitioner's 

iniir,  more  than  tevei^  and  a^  half  miles  dist|int  from  the 

fhnrcli  at  which  it  set  pnt;  passes  the  petitioner's  mill,  and' 

after  running  two  miles  (wanting  46  jsercfies,)  farther,  and 

pasting  two  other  inills,  it  reaches  the  land  of  Gr^^troo^^ 

the  appellant;  then  goes  on  the  public  road  from  Liiifiy- 

j<»wn  ,to  BaUimore.  di|tapt  ^ut  four  mifes,  and  thr^ 

quarters  of  a  mile  frqm  the  petitiuner's  mill,  and  passhi^^ 

tjiree  more  millt  in  it^  way.  The  whole  length  of  the  roaji 

is  S979i  parches,  |no^  tha^  twelve  and  a  quarter  viilet^ 

|t  passes  six  mills,  including  th^  petitioner's,  crosses  the 

great  road  frop  /Vfrff r^dl'-town  to   For^-town,  and  runs ; 

with  it  part  of  the  way.     Such  is  the  roacf  asked  for  \n  the 

petition,  apd  granted  by  the  court:  a  road  which  it  might 

be  proper  for  the  legislature  by  law  to  open,  but  which  \f 

\>e1ieved  not  to  be  such  ^^a  private  road  or  way  toand/rom 

^farm  or pUmtatUm^^  as  thepunty  court  are  ^mpowere^ 

l^  taw  to  gtant 

Second.  To  proye  tliat  thf  ^d  granted  by  tl^e  court. 
Tfts  unnecessarily  injurious  to  the  p^ti^ipner,  he  referred 
to  the  depositions  of  the  witnestet  wlucb  appeared  in  t\^ 
record,  but  whif h  it  it  unneces^ry  to  notice  berfe.  And 
|ie  contended,  tl^lt  the  petition  itself  prpve^  coDclB&ivejj 
that  the  road  in  question  ^^  intended^  and  was  to  be,  a 

f public  neighboorl^ood  road,  an<^  not  a  private  road  or  wa^\ 
or  the  peiitioner'i  own  i^    That  it  slated  Uit^  [^tkejp^. 
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HUmefk  miOk^ numbfrof  ot^^^^  kil^mf  tmdjn'  gftni  in-      \^)^ 

}»iid  iiiooiiyenieBcis,  thcrefim,  ivat  th9  f^^  thtf       ^^j^    ^ 

«^>k8tfOif  tr the  enort,  fiid  fitr  «be  general  btn^t  of  th^ 
neii^lHmriyoQdthe  road  was  ^piied  for. 
}(o  coaiMel  tirgnff)  for  th^  »ppell«e. 


HotUHS  ti«cof  The  New  York  Insuranoe  Company^  DECf:injEa. 

vs.  ^ARNET  ^'V^-^ 

APPEAL  ffom  B^iifncrp  Coupty  Court.    This  wa9  au  ;,,j!;,;jj'f;lr^ 
action  of  asfumpHt^  and  tlie  d^plaratioi^  fontained   tli^ ll^or" V/i^iuS 
n^ml  mo^e J  counts.    Th*  gepefal  issue  was  pleaded;  a^d  J..S:.y"%Vri"  •• 
a|  jh^  tri^i/the  plaiplilFt  (ppw  apojellant,)  gaveiaevidenpe,  hitn  W  j  «.  fr«i« 


an  admissjoi)  of  th^  (Jefendantt  (ll»e  ftppclleisO  pnder  bij^  p\!f/ "rid  lie- 
hand,  th^t  he  had  received  on  the  6th  of  April  1800,  the  Fjuiii^^n.i  b*t« 

I  •        '  ..  •'•.•*'/  tai«[.oi-<^(J*     fee— 

sum  ofS2«]d8  livresv  5  80us,  and  11  demers,  current  mu-  /'-  ^   u-t  j.  H; 

T         .  -T  7  frni  I LJJ7  flirted  »ll# 

IVey  of  IVftnCif  eijual  tq  the  aum  of  84,025  14  centf  cuft  ii'^y*"^  V,'*c1S 
[  rent  iiipnej  of  the  Uniiecl  Staiea^  of  the  mcmpy  of  the  plajnr  J^','ri",*trllrg*3 

ijflf;  jrising  from  the  said  pf  the  cargo  of  a  vessel  calletl  77if  !!if;i,"j|;!:^JJ;S 
'  Patapsfo,  ^])\ch  cargo  belonged  to  the  plaintiff,  and  ha^  T'tt'^Tmuu'S! 

been  captured  ^|id  carried  to  France^  ^nd  WM  }|vere  claimed  J'^fj  SjulI^wrtSI 
\U  the  ^efendaqt,  anjl  recovered  and  solcj  l)y  him  for  theKml'inullI^^**' 
'  aaid  sum.  .  Th^  defendant  then  read  in  evidence  the  ful- 

'  ^  lowing  letter  from  the  plaintiff  to.  him,  dated  the  24th  i>f 

Decerot^er  I8(J2;  **In9|osed  is  my  account  current  jH^tk       ' 
you,  balance  in  my  favour  82600  52,  without  interest — nor. 
'  have  I  charged  you  with  the  ship  Palapsco^n  cargo  feceir* 

ed  by  you  jn  Drftnce,  which  by  your  account  current  ap- 
pears to  be  22, 1  SB  5  11,  or  S4Q25  14,  for  two  reasons-* 
firat^  because  the  8uii>  does  not  agree  with  my  expectations 
as  to  the  amount;  secondly^  the  propej-ty  was  ensured  in 
New  Vorkf  and  abandoned  to  (he  underwriters,  \vho  paid 
me  in  fall.  Perha|>F,  however,  they  may  appoint  me  their 
agent,  and  in  that  C9se  you  ^hall  be  jpformetJ.  Yi»u  yviil 
perceive  also  that  no  cre<!it  i^i  given  for  what  you  are  pjeas- 
ied  to  call  my  proportion  f\f  Fenwick^s  Judgment,  1272  li- 
▼res,or  8ir6Q  I'O,  being  at  present  totally  dark  on  tl»at 
^bjectJ  At  the  foot  of  tlie  account  two  items  are  put- 
down,  but  not  the  am^itpnts.  The  first  for  want  of  in^ 
formation,  and  sp  of  the  secondT— which  will  depen<I  npon 
tj^^  aif^QMAt  awarde4  in  London.  '  Some  other  entries  ipaj 
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181^.       occur,  both  br.  and  Cr.  before  our  accottits  afefibaHy  dAt 
^ — sr"^     etl;  if  so,  you  shall  be  in  formed."    ITie  defendant  re»d 


MitdiT 


this  letter  to  prove,  that  before  the  time  of  bringing  lltk 
action,  the  plafntiflfhad  caused  himself  to  *i>e  insured  od  tbt 
said  cargo  by  The  New  Iprk  ln$uranct  Company,  nattied 
in  the  title  of  this  cause  p%  the  persons  for  whose  09^  the 
abtion  was  brought,  and  after  the  said  capture,  had  aban- 
doned the  cargo  to  tlie  said  insurers,  and  hadt)een  by  tiievi 
paid  for  it.  The  defendant  then  prajed  the  opinion  of  tha 
court,  and  their  direction  to  the  jurj,  that  upon  the  salt 
evidefice  the  plaintiflfwas  not  entitled  to  recover.  This  di- 
rection tlie  court,  [^Hoitifigiwotth^  A.  ^,]  gave  to  the  j^fj* 
llif  plaintiff  excepted;  and  the  verdict  and  judgment  be- 
ing against  him,  he  appealed  to  this  court. 

The  cause  ^ai  argued  before  Chasb,  Ch«  J.  aad  B#* 
OH  AWAIT,  NioHoi,^oK,  Earlb^  and  ^ohnsoo,  J. 

JIarperj  for  the  Appellant, 

Muftin  and  Stephen^  for  the  Appellee,  contended,  that 
the  action  was  erroneously  ln*ought,  that  \x  should  have 
been  brought  in  the  panie  of  The  New  York  Insurtuice 
Company^  and  not  in 'the  name  of  hoUms^  (who  had  been 
paid,)  for  their  use.  They  referred  to  Jianh.  519.  eA.  14, 
n  4,  homes  vt.  BlqckUlon^  et  al.  2  Hart.  4'  Johnt.  ST^ 
and  The  Cheiapeaftt  Imuran^e  Company  vs.  Stark^  6 
Cranch^  268. 

JUDGMEKT  AFTIRM£]>« 


per  EMBER.  MuDD   VS.    MuBn. 

wo?k*^u!lLur,  -Appeal  from  Charles  County  Court.  This  was  an  actioa 
n,V  WM  ]^s^  ^^  ansvmptiit  for  work  and  labour  donie  and  performed, 
^il  ^*!t^  p  »»«^  f^^  »  quantvm  mendt  for  work  and  labour,  &c  The 
w?for*Dl**«»d  general  issue  was  pleaded.  At  <he  trial  the  plaintiff,  (now 
?«*e  WW  hoiit?rt  appellee,)  swore  one  Bichard  V,  Smith,  a  legal  and  com; 
£I^pHwu5Jnpetent  witness,  who  deposed,  that  previous  to  the  iostita- 
•l^iitdbTI^itTt^  tion  of  this  suit  the  plaintifl*,  and  tiic  defendant,  fnowao- 

tii  ri^hic  div  woilu  '    ^  ^. 

'I'l^c-    houce  beioip 

Vu.il,  1*0  |>etM.ii«  wfr^  •eWted  by  F  aiMl  P,  who  wetiorrd  tod  ralunl  i^  wtrk.  The  Court  tefingd 
to  dirrct  Oie  jur>,  ib«rinii»mnrh  nt  n  tperial  contrwct  «■•  prb>ed.  \kv  ncrion  of  aisu};:piu  uiuid  i2 
be  f^piivneil,  bttt  tUai  au  aetio^  un  tbe  special  footnct  wa«  Uw  i>ffv|»^  ru3t«djr 
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tM^IUnt,)  agreed  th»t  the  (lUintiff  sbmild  baQd  for  t^e  de-      1815. 
t^dant  a  hou8e«  that  aftdr  the  bouse  was  built,  if  the  de- 
fesdant  should  4iBagree  as  to  the  plaiatiflPi  bill,  that  then 
two  workmeu  should  be  delected,  one  by  each  p^u-ty^  who 
i  should  value  ^e  work.     And  he  further  gave  in  evidence, 

I  bj  a  certain  Iknry  Oreen,  jun.  and  EdtviLrd  Boone^  legal 

1  And  competent  witnesses  and  workmen,  that  they,  at  the 

I  request  of  the  plaintiff  and  defendant,  on  the  Ist  of  Janua- 

t  rj  1809*  measured  and  valued  the  work  done  bj  the  plain- 

\  liff  for  the  defendant,  under  the  contract  as  stated  bj  Smith, 

i  the  witness^  and  that  they  estimated  it  at  8205  24.    It  was 

j  admitted  that  the  house  was  finished  befofre  the  institutitm 

I  of  the  suit     The  defendant  then  prayed  the  court  to  direct 

the  jury,  that  inasmuch  as  a  special  contract  was  proved 
between  the  partie^^  the  action  of  atMumpsU  could  not  be 
^  supported;  but  that  an  action  on  tiie  special  contract  wai 

tfie  proper  remedy.  This  direction  the  Court,  [iS?y,  and 
Clarke^  A.  J.]  refused  to  give.  The  (defendant  excepted; 
and  the  verdict  being  against  him,  he  appealed  to  this 
court. 

The  cause  was  ai^ed  before^  Buchanan^  I^ioholson,* 
Eaule,  and  Johnson,  J.  by 

T.  Buchanan^  for  the  Appellant. 

No  Counsel  apjieared  for  the  Appellee. 

JUDGMEirr  AFFIRMED. 


Gibson  va.  Kephaht.  DEcfiMBBR. 

Afpeal  from  Frtderiek  County  Court.  Trespass  for  tak-  ^  rtv^i^d  to 
ing  and  carrying  away  rails.  The  defendant,  (now  appeU  i^^.i^t  ?'"'• 
lee,)  pleaded,  1.  Non  cuL  2,  Property  in  the  railsjand  3.  A  ^1^"''^,,^*^'*^ 
license  to  take  them  away.  General  replications,  and  is-  ^f£;'**iH  Jj 
«oes  joined.  At  the  tri  al  the /plaintiff  offered  in  evidence  l':^sV,ti!>^ifh^ 
adeed,  dated  the  20tli  September  1806,  from  the  defend-  li'T;,7,t*T;£ 
ant  to  himself,  for  a  parcel  of  land  called  the  Besurvey  on  f^nil-^'u^Lfirf.^ 
Broiher^s  ^greemerUs  and  proved  that  the  fence  rails,  to  ilt4?i*  'ii'ui;; 
recover  damages  for  the  taking  of  which  this  suit  was  P-'J^^TuTetrVH?. 
hrought,  were  on  the  land  at  the  time  of  executing  the '*?^  J^'^rhlS: 

^  ^ .  ^  "  «mr  G.  hetbre  the 

«L^i?m  """^^  ?7  '?*'*  **•*  r'i^^  «fcenr»rd<  ipive  Mm  le«re  Ur move  the  ntiU  whenS^Ir  hZI  "m  "*" 
aneit  toim.    Sacli  tesctoiuir/  lisld  to  be  ftdmiuible  wncntsvcr  lie  nhouM  »c-« 
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li  Cases  in  tbb  coitrt  m  AJ??iAstj 

%Uti     ,Ami  bj  UMf^kftoduit,  Ml  ftraed  t  line  of  feoea  iM»jM^ 
^'^"^^^^     log  a  part  of  the  Imud,  md  that  tbtf  fence  rails  were  m^ 
«Mf  ed  hj  the  order  of  the  defendaoi  about  iix  month*  i|f-^ 
tar  the  esoeotion  of  the  deled,  and  beZbre  the  briof^ips  of 
this  ftoit  The  defeodant  then  offered  in  evidencet  to  «i|p'* 
port  th^  naaejoiiriid  otithe  third  ptea,   that  a  ikettlem^tol 
•f  Irvei  took  plate  between  the  plMtiflT  ainf  defeodauft 
•ome  time  before  the  eiectttioa  of  the  tfaid  deed^  aod  tiuit 
vpdn  sech  settlement  a  considerable  psirt  of  a  post  asid  rail 
fence,  pot  up  bj  the  plaintiff^  appeared  to  be  on  tbe  de- 
fendant's land.    That  the  landf  on  which  the  greater  part 
of  the  post  and  rail  fence  stood  on  the  settlemeot  of  Iukb, 
wasi  ^^ther  with  some  other  lands  <^f  the  defendant,  cod* 
tejed  by  the  said  deed;  and  on  the  lands  So  conveyecl  the 
fence  stood,  fof  the  taking  away  of  which  this  vdH  ww$ 
brought,  and  which  fence  had  been  p<it  there  bj^  the  de- 
fendant.   Thtft  about  five  or  sit  pannels  of  the  fence,  put 
up  as  aforesaid  by  the  plaintiffV  sto^  oti  the  land  of  d»e 
defendant*  and  was  not  eoiWeyed  in  the  said  deetL     The 
plaintiC  further  offered  in  evidence,  that  subsequent  t#  the 
deed  already  offered  in  evidence,  in  a  conversation  be- 
tween the  pkintiff'  ^  defendant,  the  defft^nds^nt  said  to 
the  plaintiff,  What  have  you  left  that  piece  of  fence  stand- 
ing for?  (alluding  to  the  five  or  six  pannels  of  poet  end 
rail  fence  which  still  stood  on  the  defendant's  tand.  Mi 
which  had  been  put  there  by  the  plaintiSt)  lliat  the  plain- 
tiir  said*  for  you   Sir.     The  defendant  then  said,   yov 
know  how  the  bargain  was^  that  each  of  us  was  to  bav^ 
onr  own  fence  rails.     To  which  the  plaintiff  nntde  no  re- 
ply, but  thereupon  directed  the  witness  to  remote  the  said 
piece  of  post  and  rail  fence  from  off  cfefendant's  land,  to 
his  the  plftinttS^S  land;  which  was  accordingly  done.  That 
the  conversation  idM>ve  lAentiooed  took  place  about  one 
mont^  after  the  fence  ndls,  for  the  taking  of  which  th£^ 
mit  was  brought,  had  been  removed  by  the  defendant^ 
order.    That  at  the  time  of  this?  conversation*  the  plaintiff 
knew  that  the  rails  for  which  the  suit  was  brought,  had 
been  taken  away  by  the  defendant,  and  the  place  from 
which  they  were  removed  was  not  mofe  than  ^ht  or  seven 
perches  distant  from  the  place  where  this  conversation 
took  place.    Tile  defendant  then  off<»red  to  prove,  by  a 
competent  witr^ess,  that  in  a  conversation  between  the 
plaintiff  and  defendant;  before  the  esecutiofi  of  the  deed 
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Mf^teMrihe^  plt^tiflr  fi«d  <otd  tb^defeiMlftiit  Ait  \m  Ills. 
iroaM  afterwards  gif  e  him  l6aT«  to  move  the  rails  Id  qiies- 
6on  whcfnerer  he  shouM  request  him.  The  plaintiff  ob- 
leeted  to  this  testimony,  and  prayed  that  the  same  might 
Aotgu  to  the  jurj.  But  the  Court,  [^SMvtr,  A.  J.]  was 
of  opinion,  that  the  same  might  be  offisreU  to  the  jury,  and 
'  did  accordingly  sufier  t|ie  same  to  go  to  the  jury*  The  plafifr- 
'HS  excepted^  and  the  verdict  and  judgmeAt  being  ^;atttsC 
him,  he  appealed  to  this  court. 

Thexaase  was  argued  before  Chase,  Cb.  J.  and  Nt* 
^OLsoM,  EablEi  and  Johnson,  J.  by 

Brooke,  for  the  Appellant;  and  by 
Taney^  for  the  Appellee. 


ScotT  VS.  Lancaster.  DcosMBStu 

^  Appeal  from  Charles  County  Court.  The  ptxdntiflT  ^-p^i^S1f*?i?I 
low,  (now  appellant,)  brought  an  actiob  i^fastmnpsU  against  ^%^  wiOuir. 
the  defendant,  (the  appellee.)  TJie  declai-ation  containied  ^^^tl'ttK^o?,)! 


three  counts— I.  That  the  defendant  on  the  25th  of  May ;;,"jjjy%  *g« 
1804,  at,  &c.  madft  his  certain  note  in  writing,  his  own  ^f'y^,^*,'2; 
proper  hand-writing  being  thereto  aigned,  bearing  date  the  {Jj£l. ofj'.     " 


same  day  and  year  aforesaid,  and  thereby  promised  and  .Jl^iftrbf  d!ll^ 
agreed  to  pay  to  the  plaintiff*  the  amoantof  a  certain  ,arbi-.^'*be*7IZ!^%tr 
tration  bond  assigned  by  a  certain  B.  Beedety  and  accepted  ^i!!iL-?pi^^ 
by  the  defendant,  which  said  bond  and  award  was  under ^  tht^mHf^ 
the  hands  and  seals  of  a  certain  B,  Dyson^  and  /?•  Douglass^  JSSh  \  ^ 


and  also  agreed  to  pay  to  the  plaintiff  such  balance  of  awwa  renKet  ibr 
certain  •/.  Hyndtnan^s  opeu  account,  as  should  appear  due —  '^^^  ^nars 
fnd  the  plaintiff  avers,  that  the  said  amount  of  the  said  ar  ^^g^^^jj^ 
bitration  bond,  so  assigned  and  accepted  as  aforesaid,  was  P^^"^,  iIS«^ 
,jS31,  and  that  the  said  balance,  so  said  to  be  due  upon^i«(i^^ 
c^n  account,  was  £\4  2  4.  And  the  plaintiff  further  saya^ 
that  the  defendant  then  and  there  delivered  the  said  note 
to  him  the  plaintiff,  whereby  and  by  reason  whereof  the 
defendant  became  liable  to  pay  to  the  plaintiff  the  several 
amounts  before  stated,  making  a  total  amount  of  £45  2  4; 
and  the  defendant,  in  consideration  thereof,  afterwardsi 
on,  &c.  at,  &c.  undertook  and  promised  to  the  plaintiff  to 
pij  him  the  said  sum  of  wf  45  £  4j  wbei^  be  shoujld  be 
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S.  thfctaftfefwirtg,  to  w»,  ^  tlHJ  681  <hy  »f  gc^leiUl 
ir9()«  th€  defendARt  being  indeMed  Qttto  A  Jienfrr,  it  wi* 
iiieA  and  there  igreed  that  t  tcrtaia  A  /l^n  «M  JL 
Ikmglan^  ef.  &ti.  ^iiooid  iettle  ami  adfnt  Hie  4iaiftttBib 
lying  in  accounts,  between  them,*  imd  asicertiin  ^  faaianot 
tiiit  might  be  found  du^;  and  Upon  such  referenee  and  »eK 
tiemetit  tSiere  iras  fimnd  and  aac^Maitied  to  !ted«e,  mid  eli 
awarded  under  the  hands  and  aeafs  of  tfaid  Bffmn  Mril 
lhugias$f  the  auan  of  JtH  4  9  current  money,  from  Aia 
defendant  (o  the  said  JB.  Seeder^  And  whereat,  also,  after* 
warda,  to  wit,  on  the  4(h  day  of  December  ir90»  the  suS 
£.  Bted^ff  for  valve  xecaiTed,  aaaigned  the  amoMit  ^  ssid 
awahi  to  Ji.  Crawford^  and  thea  and  there  directed  ihm 
4efcsdant  4o  ftty  the  amouni  thereof  to  J.  Crawford^  m 
orderi  and  on  tde  aatd  day  and  year,  the  defendant  tliere« 
iq>on  accepted  to  pay  by  hit  acceptance  in  writing  the  som 
#f  iiSl,  on  account  of  the  aame,  on  or  by  March,  to  the 
yaar  \79h  And  whereat  afterwarda,  to  wit,  on  the  Si 
day  of  February  1804,  A.  Crmrfofi  having  assigned  the 
aavd  award  and  acceptance,  and  the  money  ther^Mi  ^mii 
tmto  J.'Ifyndman^  tni  J.  Hyndnum  having  alto  a  chnA 
«n  account  againtt  the  defendant,  ametfnting  to  the  «mi  of 
jfilD  C  4y  and  Ih/ndnum  betng  also  indebted  in  a  hri|Jb 
SUB  of  money  unto  tite  platntiff,  he  tiiein  and  thei>ei>€a 
wit,  oto<  &e.  at,  kc  by  hit  written  afttigument  uncfer  ttt 
hand  and  tea1<  for  vltlue  reodfved,  and  in  ceoahthieiina 
of  the  taid  ium  of  money  sodiTer  fVora  him  to  the  ^>lainjli^ 
did  tntrafer  and  assign  unto  the  pli^tiff  idl  titt  liebfst 
duet,  claimt  and  accounts,  whieh  be  hid  ^inat  the  deV 
fendant,  whether  on  open  account,  boif4,  arbitratioA'  b«id| 
or  bondt  given  or  assigned  to  him  ItynikHOH^  or  in  mtf 
other  manner  whatsoever;  ef  iU  which  said  several  aaaii^ 
mentsthe  defendant  afterwards,  to  wit;  oe,  Acat,  ftc^ 
had  notice.  By  reason  whereof,  and  in  camidenrtien  ^ 
the  said  several  assignrnents,  the  defeadaiit,  when  tiMreof 
notified,  and  requested 'to  pay  the  same  by  tiie  pbmitill^  la 
wit,  on  the  25th  daty  of  May  1804,  accordMg  to  the  tenet 
and  effect  of  the  said  aastgnment,  dy  by  his  certain  nntB 
and  assumption  in  writing,  (his  own  pn»per  tumd^nrttieg 
tieiog  thereto  subscribed,)  on  the  back  of  the  sakl  aaai^na 
ment,  accept  the  same,  and  agree  tn  pay  to  the  plaintiff 
ihe  amount  of  the  said  arbitrstion  boid^  (to  wit^  the  s«^ 
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i«mi4«)  tttiglied  by  P.  JiMifcf,  and  icoepted  tqr  him  th»      Iflff. 

defendant,  which  said  bond  and  award  was  voder  the  aents     ^^^j^T^ 

flf  B.  Djfmm  and  i^.  Ihuglattj  niid  also  mich  balance  of 

JC  Jfyndman*9  open  avcouDt  ae  nii^t  appear  dm;  and 

then  and  there  delirered  the  said  note  or  assqoipttoil  in 

writingi  on  the  bac)^  of  said  assignroenty  to  the  plaidtift 

And  the  plaintift'  in  fact  saith,  that  the  arbitration  bornf^ 

and  the  bond  and  award  mentiooed  and  described  in  thi 

aaid  note,  nwi  the  assignment  and  i^cceptaoce  tbereof^ 

'  mentioned  in  said  note,  and  the  award  herein  first  before 

>  nientioned,  and  the  assignpient  thereof,  and  the  acceptance 

I  thereof  bj  the  defendant  as  herein  iirst  above  mentioned^ 

i  are  oqe  and  tbe^  same  award,  assignroept  and  acceptance* 

I  and  not  different;  and  that  fhe  amount  of  said  i^cceptanca 

i  ^f  the  defendant,    and  the  money  dua  th^eon  from  th^ 

i  defendant,  is  the  said  above  mentioned  sum  of  £$li  and 

n  that  the  balance  of  J.  Ili/fidman^a  open  account^  due  td 

t  H^ndman  from  the  defendant,  ^mounta  to  the  suni  of 

{  ^10  %  4|  of  ail  which-tha  defendant  afterwardS|  to  wH,  ob« 

lie.  at,  &c.  had  notice.     By  reason  wharepf^  and  also*  by 

force  of  the  statute  in  such  cases  made  and  provided,  tl^ 

defendant  became  liable  to  pay  to  the  plainti^  the  said 

several  sums  of  money,  to  wit,  the  sqm  of  j8St,  and  the 

flttm  of  «f  10  3  4;  and  being  so  liabloi  in  consid^tioa 

thereof,  afterwards,  to  wit,  on,  ^z.  at,  &c.  mid^Mipd^,  paA 

upon  himself  asmiflAed,  and  to  the  (daintilf  (hen  and  rhere 

fiutMUiy  pramisedi  that  he  the  d^endant  the  said  se?f|nl 

soma  would  l^M  and  truly  pay  and  satisfy,  wheiiever  he 

the  defendant  shoaU  be  thereunto  .tfterwarda  repaired. 

Nevertheless,  &e.  The  defend^t  pleaded  non  oisumpmi 

infra  t*B$  anmea,  and  actio  non  aecrevit  infia  Iru  tmnoi^ 

To  which  there  were  the  general  replicatioas,  am)  is^ea 

ware  joined.     Venlict  upoft  thefirti  4$9He  for  the  plaintiff; 

and  damages  assessed  to  £S&  S  9  current  iponey.    Tht 

fbllowing  points  were  saved  for  the  cparfs  opinion,  vis, 

1.  That  there  was  no  copsideration  for  the  assumption  laid 

10  the  plafntBTs  fieclaration.    %  lliat  the  promise  of  the 

jiefendant,  as  stated  in  said  declaration,  was  ntidum  pac^ 

tunu    (if  That  the  decUratioo  of  the  plaintWT  states  no 

legal  cause  of  aetion,  nor  any  lawfqt  consideration  for  th^ 

promise  therein  stated. 

;  The  County  Court  gave  judgment  on  the  poinii  iatti 
tor  the  defendant;  and  th^  J^l^Uf  W(^  non^ited*  H^ 
jjipealed  to  this  0(wrt 
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ISt^.^  Tto  cans^  W19  argued  belbre  Cbasb,  Ch,  J.  ftHA  Ba^ 

AtagTwfefy  for  the  Apprilntf  and  bj 
.  ff.  DwHy^  for  the  A|>^lee. 

.  The  appellee's  counsel,  without  e:xamining  the  poxDta 
favedt  coutended  that  no  judgment  couLd  be  rendered  in 
iavoar  of  the  plainlilf  on  the  verdict;  because  the  defen- 
dant below  pleaded  three  pleas,  on  ^U  of  ^hich  issuer 
^ere  joined,  ^nd  the  jurj  had  onlj  found  a  verdict  on  the 
bsue  of  f^m  msumftif^  without  having  parsed  oil  the  other 
iasues^ 

JUDGMENT   RKVERSZID, 

And  jadgment  entered  on  the  verdict  for  the  damage^ 
laid  in  the  declaration,  and  coats,  to  be  released  on  paj- 
ment  of  the  suin  aaseased  b^  the  jurj«  with  interest  an^ 
cuata. 


J)cocvBSA«  B&Aj>FOJLi>*a  tie$8«e  T6.  MK^oicASi  Hal^ 

M^CoMAs  etat.  \%,  Bradtohd's  Lessee. 

c»|iiff  ofMij^  .  Cross  appyials  from  Harford  Conntj  Court  I^ecfrr 
Sy*  !l^^t*«  Meat  for  two  tracts  of  land,  «ne  called  Ward^s  Putf^mm^ 
*<^««mtif  in^i^  0gid  th^  other  L^s  Adtenhitt^  brought  in  the  Qem«  of  9^^ 
28i?JjSJi8?'  mt/«/  Bra^MTi  Lessee,  for  the  use  of  ^  iUkm  M^om^: 
5S*'l^"^  The  defendants  took  defence  for  JMgvard  and  ^^t^mt^ 
ffi"*^|iyrtwo  tracts  located  by  them  on  the  pMa  returoed^  Is  th« 
jwtioe    •€   *•  cause, 

Si^'"!!f'*tH«  .  L  At  the  trial,  tfie  plaintiff  offered  to  read  in  eridenet 
t^t^^t^^'ceftain  papers,  purporting  to  be  copies  of  original  leases 
SMjht^^di^M  granted  bj  the  agents  of  the  Lord  Proprietary,  and  re« 
fcST'^I^I^V!]^  maining  amongst  the  papers  in  the  auditor's  office  at  «h« 

rv.Wv  klf  acent,  in  n44. 1n«^  to  W  r.fbrOPVtfrfl,  •  ppir^hiwl  cnleil  tv(«1lfiiiKp»it6f  h»l«r4l 
mar*  rcterr.'d  iiMui«p.  w  F,  with  the  eunM^nt  of  iht:  »Sfiit,  fi<niipied  the  lease  to  J  1^  »ho  by  dccvt  m 
17W  eoBveyed  %»•  ititrmt  to  W  M«  whf  in  I7V4  nteeutH  a  bond  ofef.nwyiDee  i*«  >•  M«  eo«i<K|^(iiw4 
Ibr  the  eonTeyanee  of  one  half  of  a  tract  oflaDd  eallt^  C.  In  Ma)  i:80  W  M  had  Mirveyed  for  biai 
*  poreel  of  retrrve  kad,  und  eall«d  k  G,  whacb  m  Jty[kua|7  17V  he  n«Mned  to  li  M,  aiid  iii  Fcbnwff 
SfW  H  M  ftKifned  to  P  O.  who  a*  nMi^tiee,  In  April  1797  biKl  reaurreyid  L  if,  >•  It^Md  to  W  F,  an4 
Mllcd  HBO,  behiff  the  oune  land  b*-fbre  tiirTe}ed  fiif  W  Hi  voA  «*H^r4  ^  fcr  >»hkh  the  tnwehM 
■HMif  7  WM  |wad  to  thi*  treafturcr  in  KoTeinb«-r  1797.  aiitl  a  uatent  thereon  oaf  eid  to  T  O  in  January  )909« 
T  O,  •«  Auiruat  1«0*»  amveytwt  the  «me  land  to  N  M-vlTeM,  that  the  leat^buld  ii»ierest  stihtiMril  aitd  •«, 


I  Nneat^ngurih'd  anti  was  not  mtr^i^ed  in  thptteehoid  by  the  pait-nt  to  T  O 
The  iTopn^tarr-Jiy  bu  aiceiH  in  1742  XenwtA.  ^o  J  W  ft»T  W  ]rf«rSf «  aared  of  bad  «|ll«d  W  B.  ki^ 
iBf  portefnne  of  Ei«  1urd»lkip**  irM-rT' d  tnanov*.  The  aif^tit^itrator  of  J  Win  1747  aMif;ve«l  tb^ 
lca*e,  with  ibo  appi^MMitk»n of  tbcaiieat,  to  O  M,  who  by  l^s  will  in  1700  demised  the  land  tw  he  eqmHf 
Jlvfdfd  between  bit  tout  D  and  J.  The>r  two  «uds,  beibc  ia  po«se«8ii>M,  eonveyrd  f(i>  ir  intcf^^t  oi^ 
•ftbeaim  1700,  ar»d  the  otber  iu  1774.  to  W  M«  tMt  ibe  <kod»  vefenot  rreo«ded  within  the  liaw 
preaeribrd  by  kaw.  W  M|  and«ir  thow  deed*,  entered  iiith  |M)«<«enioii,  «nd  brtd  it  nntit  1704,  wketi  h* 
aaade  a  eomract  with  N  M  re^p*vtf  nf  tbe  same  — i7e^,  that  the  aboTf  flict*  Um*  tiUBcieta  fotiaUacw^ 
iar  tbe  jury  to  pff^traie  nod  and  tratlddecdt  fh>m  D  and  J,to  M^  M.  tf  Mid  laiiJ  iflltaMb  m 
H»«Wfliitia«»IU«lb5poilaet|ie?f«v«l,a4i4pt»4|r^«l^.|^^  " 
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flitf  6t^nfiapoS9^  rh,  Oftedat^  *tiM  lat  ofSeptes^^er  lt%3» 
174^  DiAdetoJMii  fTari/,  oi  JFard^B  Pt£rc/tfr^ft  for  99 
yeart,  at  an  annual  rent  of  £\  0  li  sterling.  The  other 
dated  the  1 6th  of  March  1744»  made  to  William  Fnu^  «f 
Lee*$  Sdventure^  foi  99  jeara,  at  an  annual  roatH)f  ^1  4  5 
'sterling.  He  a}»o,  to  prove  the  same  to  be  true  copies 
/rom  the  original  leases  in  the  auditor's  office,  offered  ta 
read  in  evidence  affidavits  endorsed  on  each  of  said  copies^* 
jiiade  by  Robert  Dtnny^  esquire,  the  auditor-general,  taken 
before  Joseph  Sands^  esquire,  a  justice  of  the  peace  of  Jhi* 
ne-dnrndel  county,  and  duly  certified  by  the  clerk  of  the 
county  court  of  said  county.  To  the  reading  of  these  copies 
the  defendants  objected  as  not  being  competent  testimony 
for  the  plaintiflT.  But  the  Court,  [^NichoUon^  Ch.  J.]  was 
.c^jf  opinion,  and  so  directed  the  jury,  that  said  copies  were 
•competent  evidence  for  the  plaintiflT,  and  permitted  them 
to  be  read  to  the  jury.     The  defendants  excepted. 

2.  The  plaintiff  then  read  in  evidence  a  deed  from  John 
I^yon  to  William  M'iomaa^  (th^  person  fur  whose  use  the 
suit  was  brought,)  dated  the  14th  of  October  1766,  reciting 
the  lease  of  the  1 6th  of  March  1744,  fcom  Benjcmin 
Taaker^  (agent  and  receiver-general  of  the  Proprietary,)  to 
WilHam  Few^  for  244  acres  of  land,  partt)f  Lee's  JUdven^ 
We^  and  that  the  md  leas^  wss  on  the  17th  of  June  1749, 
saaigned  to  the  said  Jo/m  Lyon  by  the  said  fVitUat/i  Few^ 
hy,  Qonaent  and  approbation  of  h'u  Lordship's  agent  aa4 
receiver-general;  and  granting,  in  consideration  of  £\5Q 
fg^A  to  said  /^.y^n,  vota  the  said  M^Cotna*^  the  said  parcel 
iff  land*  &<2.  for  and  during  the  residue  of  the  term  of  99 
years  which  vim  to  come,  &c.  The  defendants  then  read 
in  evidence  a  bond  of  conveyance  from  the  said  llilliam 
ff*'Com<t9  to  Nichol(4$  />.  M*Comasy  one  of  the  defendants, 
dated  the  llth  of  October  1794,  in  the  penalty  of  £}500^ 
imd  conditioned  **tkat  if  the  above  boyud  fVilliaraM'Comast^ 
)us  heirs,  &c.  shall  well  and  truly  make  over  and  convey^ 
It^y  good  and  sufipicient  deed  in  fee  simple,  the  one  half  of 
^0  acres  mv4m,  of  a  tract  of  land  lyipg  in  Harford  coun* 
ty,. known  by  the  name  of  Gratuity,  and  to  give  posses* 
sion  by  the  1st  of  December  ne^t,  and  also  to  patent  the 
aaid  land,  and  to  clear  it  of  every  incumbrance  whatsoever; 
ivhicb  s^id  250  acres  of  land  is  to  be  laid  out  most  con*- 
yenient  to  the  home  p^ce,  so  as  to  include  the  buildings, 
|^tli^aaidiV«:/M?/a«  /?,  Al'Voma^t  his  heira  or  W{ff\^ 
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181  $«       ftmll  direct^  wbich  coofejMic^b  t«te  mMi)  II7  ili^  jwI 

HUUam  Ai^Cowit^^  hit  hmn,  ^.  «Bio  the  «m4  Nidm*^ 

loM  JX  M^Com^y  bis  heirs  or   assigns,  vhai  ttie  tMil 

NicMwi  D.  At^C^ma^^  his  heirs  or'sssigpisi   sMIt    p^fi^ 

VDto  Zacheui  Onian^  his  hsifs  or  assigns^  the  -Maa^oe 

pf  the  purchs&e  monqr  &^  seven  4ol|#ri  sn  acre,  tb«R*'* 

^c.      The  dcfcndimts  further  res^  io  eviii^iice  eertaia 

ceKificates  of  survey  returned  t^  the  land  oflice,  togetbor 

with  their  several  SMignmefits  and  endorsesseiitSf.  vn» 

wie  a  certificate  of  land  snrvejed  for  M^iiUam  Jd^Vmnm^ 

on  the  rth  uf  Maj  1789,  heing  a  tract  or  parcel  sf  llie 

reserve  land  in  fiatfjord  countj,  banning,  iic  cfntMi* 

log  448  acres  of  land,  to  be  held  \ij  the  muMof  Gr»t 

nnVy,  and  wbich  ivas  thus  endorfed,  ^^RetomedSOttiloM 

1792.     December  -ftSd,  1796,  the  pl%t  and  certificate  ^&mh 

gree  in  the  directio|»  of  the  )6th  lii^e  disallowed.      Mtih 

December,   1796,  corrected.      Decefah^r  dO,   1796,  ex^ 

amined  and  passed.  Jsnaary  S6, 17P7,  assign^  bj  WWn 

mn  M"  Conuu  t^  NUhoka  D.  Af '  Comw^  Fobroarj  6, 1 71^ 

Ussigned    by   Nidwhii  D.  M*C»ma$'  to  T^MMOf  /K6ii4 

Onten."    Hie  other  a  certificate  of  retarvey 

Ijth  of  April  1797,  for  Tho$nm$  fiimd  OnuKiti,  as  i 

afor^d,  of  *  *part  of  two  traets  of  lease-Jaad,  part  of  4te 

reserved  land  lying  in  Inuf^rd  eoonty^  to  yfU:     ffmd^ 

jPiwchoMy  leased  to  John  IVatd  Septesftber  I.  IfM,  fcr 

fiOl  acres*  and  firnl  it  cenUins  a  sorplos  of  three  gniiim 

of  an  acre,  and  have  eicluded   19|  acres  lying  wtthia-^ 

snrvey  of  JvmitM  ^d  Jllpf^anderU  Parmtttf.     And  •f  /^et% 

MmUure,  leased  to  HUHttm  Fev)  the  |6th  of  March 

1744,  for  244  acres,  apd  find  it  deficient  in  meastrro^lJt 

acres,  and  have  exclofled  iberefpom  one  and  a^  qoarter 

acre  lying  within  the  lines  of  Stanud  thrper*s  sttrr?!T| 

also  atlded  |  of  an  acre* '  The  whole  redaeed  iat«  ool 

tract,   beginning,  f&c.  containing  417  acres,  and  uMe4 

Mtlf^rd.    November  16,  1^797,   ei^miaed  and  pftsaed; 

mtQrned  19th  |Iovember  1797.     Th^  booka  of  the  fai«e 

lOtendant  shew  th|it  ffViktm  ^*€9fnaaf«ltAsed  m  the 

reservet^  of  H^rjord  county  the  follewmg  teases:  ftft 

HardU  Lease,  191  adres;  Fm^s  do.  944:  acres,  making  i^ 

all  435  acres,  ^€72  10  7.    There  wasn  deficienty  of  it 

acres,  i^O   J,   reducing   the    quantity  to   4lf   acrel, 

4e69  10  6f    Th^  purchase  money  was  pfiid  to  the  tr?as«iw 

oa  q^  120th  of  November  1797.    'fhg  certifwrt^  lv^^ 


Digitized  by 


Google 


m$ki^  l^y  t^km  P^Coniati  on  4K^  6ih  «vf  April  1798.        MSi. 

CtLVttii  dKucootintiM  hj  act  Ninremiier  179?^.  Fateht^l  l0t 

Jkimiaff  li(K^.    iMbnmttn/fom.  The  within  certificate  is  a 

t!iJH«cti^  oF  a^ilHey  eontainin)^  448  rldre^,  sarveycd  by 

^le   name   of   iShatuUy   for    JfUHani   M^Corms^    who 

asalgn^d  the  Bame,    as   within   mentioned,  to  NieM* 

ids  Day  UPCatnas;  who   assigned  it  td  nomat  BenS 

Oi/titm,^^     The  defendants  thfen   read  in  evidence  two 

ghmta  from   ^  state  to  Thoma$    B.  Oftion,  one  <1at- 

«d  the  14th  of  Jane  ir9B^  for  a  tract  called  Security; 

containing  SM  acres*    surveyed    for  said  Onion  on  ihi 

Itfth  nf  AprH  1797,  ifl  virtue  of  a  special  warrant  granted 

to  him  on  Ae  6th  of  February  1797     The  other  dated  th« 

l«t<if  Jaitiiary  I8OO4  to  said  Oiildn^  as  aostgnee  of  iV.  i% 

itf^CbiifM,  who  was  assignee  of  ^.  M^Comas^  of  the  tract 

iiefbre  mentioned,  called  Beiguard^  containing  417  acres. 

The  defeiHlants  then  read  in  evidence  a  deed  fnMn    Tho* 

^a$  9.  Onion  to  ffiehohs  /).  Af^Comat^  dated  the  ddthoT 

August  18€0,  consideration  £1500,  for  the  two  tracts  call* 

ed  Bdgu^rd  and  S^ctmty^  agreeably  to  the  two  grant* 

Mbre  mentioned.     And  th«  defendants  then  prayed  th€ 

eotirt^<i  direct  the  jury^  thai  as  th«  fee  was  vesteil  in 

Tkomtts  B  Orden  by  the  two  patents  for  Btfguard  and  Se* 

tuHty^  in  virtute  of  the  aforesaid  assignments,  the  lease* 

bold  estite  became  thereby  merged  and  vested  in   Tho- 

)VM9  B  Onion^  the  patentee.     But  the  court  refused  to  give 

this  direction,  but  im  tite  contrary  directeil  the  jury,  that 

Hit  leasehold  interest  still  subsisted  and  remained  unex- 

Ungotshed,  and  was  not  merged  hi  the  freehold.    The  de* 

ftndants  excepted. 

•  S.  The  ptalntHTthen  read  in  evidence  the  letters  of  ad^ 
Inififbtratton  granted  on  the  20th  of  February  1746,  to 
W&lipm  DaU^m,  on  t)ie  estate  of  John  IVari.  Also  t 
deed  from  the  saM  WtllUfm  DaUam^  m  adtninistnlor  of 
Jihn  H^ardj  to  Dattittl  M'Comas,  for  part  of  fPanPn  Pur^ 
eha»tj  containmg  191  acres,  dated  the  17th  of  April  1747; 
reeitii^  the  Proprtetan^  lease  of  the  tst  of  September 
174^,  for  901  seres,  and  the  license  of  the  Proprietary 
agent  to  assign  the  said  lease,  &c.  fie  also  read  in  evi»- 
^00  tfa^  lait  will  and  teotament  of  the  said  Ikmkl 
M^Coma$,  dated  the  Uth  of  June  1765,  whensby  he  de-^ 
tited  the  land  whereon  bis  sen  Dmitl  M^Cwws  then 
dveltt  calted  ffafi^M  Furduut^  beii^  in  his  Lonbhip'o  re- 
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t»19l      ^erve,  to  b€  «^«alij  divided  between  hii  tw*  sam 

And  John  Af^Qmuu,  unte  them  the  nM  J9^mM  and  JUbl^ 
their  heirs  and  assigns,  fw  ever.    The  plaintiff  then  uflfcud 
In  evidenee^  that  aOer  the  death  of  Ikmiei  M'^Cbmas^  the 
two  derisees^  Daniel  and  John  3f*Ckmmh  cfntered  mi  the 
land,  and  hetiame  possessed  thereof  as  the  latr  req«if«d. 
H«  also  offered  to  read  in  eTidente  two  deeda  fre>Ri  tlw 
two  devisees,   lkmi€i  atid  John  M^Co*na$f  to  fft&mm 
M'Comat^  for  all  their  right,  &c.  to   tariff  Ptrrriaw. 
That  from  Z>onif/.  was  dated  the  10th  of  April  1769,  ac- 
knowledged on  the  same  day,  and  recorded  the '18th  «f 
March   1776;  and  that  from  JoAn  was  dated  the  Slat  sf 
December  1774,  acknowledged  on  the  same  daj«  and  t^ 
corded  the  1 8th  of  March  17764     To  thereadiag  of  tiMse 
deeda  the  defendants  objected  as  bein^  no  evidence  In  fkt 
cause,  thej  not  having  been  l-ecorded  within  the  time  pre- 
scribed by  law;  and  prajed  tlie  opinion  of  the  coort,  that 
the  same  were  not  evidence.     Of  which  opinion  the  Caart 
vere,  and  they  refuseil  to  let  the  deeds  be  read. 

Thh  plaintiff' then  offered  in  evidence,  that  frooi  tkedali 
of  the  respectire  deeds  the  said   IVilHam  AtComas^  ftr 
trhose  use  this  suit  is  brought^  obtained  the  peaacaskaiof 
the  land,  and  held  the  possession  until  in  or  about  the /ear 
1794,  when  he  made  a  contract  with  Ntehoiat  D,  M^Cmmm 
respecting  the  sane  (a.)    The  defendant  then  offered  ia 
evidence,  that  the  said  ffUHam  M^Covmm  purchased  firaa 
this  state  the  reversionary  interest  the  state  held  in  aaal 
land,  and  that  under  that  purchase  a  ssrvej  was  aaad% 
and  a  certificate  returned  to  the  land  office^  calKag  the 
land  Gratuity^  which  cerdficate  was  assigned  bjr  soiJ  fPU' 
liam  M' Comas  to  Nicholas  Z>.  Bd^Comas^  one  of  thede* 
fendants,  and  to  a  certain  Thomas  Bond  Onionr  as  bereta 
before  mentioned.    l*he  defendants  also  offered  ia  evi- 
dence, that  Mdiokts  D.  M*Cotnas  assigned  over,  hb  iote- 
rest  in  said  certificate,  of  Gratuity^  to  Thamms  B.  Omim^ 
^  ho  returned  another  certifieate  therean  called  Bdgmatd, 
on  which  a  patent  issued  to  tbesvd  Ordon^  dated  tbe  lit 
of  January   1800.    He  also  offered  ift  eTidence  a  deed 
from  said  Onion  to  Mcholas  D.  M*Com^  one  of  the  de- 
fendants, dated  the  99lh  of  August  1800,  for  twQ  tcaels  of 
land  called  Belguard  and  Security.    Tlie  plaiiitiff  that 

CaJ  khhon^h  it  U  no  where  tUted,  yet  tbe  fact «» that  flFtJBav 
l^Oomu  became  ui  m»olveut  dc* 
4;c.  t«  tbalcsaor  of  tbe  pLuntlft 


M^OomtM  became  ui  m»olveut  debtor,  aAd  tra^eired  all  Ilia  Ottll^ 
:oftli       -  '    -^ 
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"ij^liqn^  ib»«|itii>0B  of  the  coUrt  to  the  jury^  that  from  fte      I81& 

Iftett  atnl  cii'cumatWK'es  aforesaid ,  they  may  aod  ought  to      "^^^ 

-'j^resome  that  legal  <;oitireyance§  had  lieen  made  from  fMm 

juid  OfMiei  M'Cciputs^  thtf  l«gateto  aforesaid^  to  WUHmn 

^J^Cerma^   for  whose  u«^  tins  suit  b  brought.    Bat  the 

eooi^t  were>of  ofMiion,  that  thd  4clctriiie  of  preaamptma  is 

td  be  resorted  to,   to  fortify  long  and  aticieot  possessions^ 

fMKen  from  the  great  lapse  Of  tii^e  a  probability  may  arisci 

that  title  papers  hate  beoil  lost.     Bat  since  the  first  of 

May  ^T&7^  all  coiivc^yances  of  labd  are  to  be  placed  upon 

the  public  records,   or  no  interest  ibr  more  than   seven 

years  will  pats,  and  the  court  will  not  direct  the  jury  to 

p#e»iiaie  les;al  coaveyanccfs  to  have  been  rnade^  when  deedaf 

fegalariy   executed  since  the   1st  of  May  ir67>  d^^pro-^ 

sldced,  which  Appear  to  have  been  recorded  several  years 

after  jthe  time  prescribed  by  law.     Thidr  being  placed  ont 

record  by  the  party,  (though  not  in  diie  time,)   operates 

.  against  thd  presumption,  as  it  is  an  evidence  that  he  relied 

on  them  to  support  his  titles  and  to  presume  a  legal  con-^ 

irryance  to  sopffortva  possession  of  only  tlwrty -eight  years 

atanding,  under  thd  ciroumstartces  existing  in  this  case^ 

would  be  to  elude  the  act  of  1 766,  and  to  carry  thd  doctrine  of 

{N'eswnption  farther  than  it  is  tmlieved  ever  to  have  been  car* 

tibd  in  this  state*  to  support  a  possession  that  commenced 

jSVlbse<fuent  to  the  passage  of  that  act.     The  court  there- 

ibre  refused  to  give  the  direction  prayed.    l*he  plmni^- 

.ejEcepteih      Verdict  and  judgment  for  the  plaintiff  for 

Jjte'i  Aivtniure,     From  that  judgment  both  the  .plaintiff 

l(ad  defendaots  appealed  to  this  courts 

The  cause  was  argued  oh  both  appeals  before  Chass, 
Cfh.  i.  and  ]SuciiANA.v«  and  £arl£,  J. 

JS^aitdT.  Bwth^nani  for  Bradford^ ^lAMtt^  upott 
the  third  bill  of  exeeptioos,  referred  to  Norwood  vs.  Cor- 
f^,  tt  ol.  LuttB,  4  fkirr.  8r  J^Hen.  287.  HM  vs.Gk- 
Ifn^a'i  L€nd€4  1  Mrr.  Sr  JohM.  18^  aod  Yard  m.  Forii 
^  aaund.  R^.  175,  (noie.) 

Ko  counsel  appeared  for  the  other  side. 

CHASfe,  Ch.  J.  delivered  thcf  opinion  cf  the  coHri  Th^ 
court  are  of  opinion,  that  the  <;oort  below  erred  in  leas- 
ing to  gtve  the  direction  preyed  nn  the  Mri  bill  of  ezcep- 
*  tioas.    It  appears  by  the  facts  stated,  that  the  pkdotiff dsi^ 
TOL.  in.  57 
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1St3»  rived  hi«  title  io  WarJPtt  Purchase  umler  s  lease  frem  th< 
agest  oi  tbe  Proprieterj,  granted  to  John  Ward  on  the  IM 
eC  Septennber  1742^  and  deduced  a  regular  title  under  that 
Ittea  tp-  Antics  aad  ./a/m  M^Coma9^  tlie  aojis  and  devisees 
of  i>ame/  M^JommSf  vMer  bis  will  made  the  tsth^fjame 
1^6&.  It  also^appears  that  Dmdd  Ak'Cojmia,  the  son*  was 
liiriiig  ott  the  tami  ai  the  time  oC  roaking  the  wilL  It  aUa 
a^eara  that  the  plaintiff  claitned  title  U  the  land,  and  of- 
fdMd  iaevidenee  twoideedt^  om  fcnm  Dcmid  M^Commt 
d«ted  tbeJOthef  April  1769,  the  othtr  frofli  John  AhOy 
fmt9  dated  the  dm  of  December  1774,  the  said  devinecs, 
te  /lil£iain  ilf*Com#ia,  under  whom  the  piaintiff  claiii> 
for  ^  said  land,  which  deeda  were  njected  by  the  oaarl 
aa  no^  being  legal  eriderfoe-HMt  having  been  recorded 
within  the  timea  reqairei^  bjr  kiw.  It  alio  appears,  tbat 
WU&mn  M^omas^  became  poaseaaed  of  the  said  land  Iroa 
the  dates  of  those  deeds,  and  eontinoed  in  poaseasion  votii 
tbe  year  1794,  when  he*  made  the  contract  with  M  J}, 
M'Cktmm^  one  of  the  defeodsntt •  It  atao  appaara  Aiat  no 
tMe  was  get  ap  by  the  defendants  adrerae  to  the  title  na^ 
der  the  said  leKsc^  and^  that  WUUmn  M^Comm^  am)  tboae 
under  whom  he  claims,  have  always  poaseaa^  the  land, 
under  tbe  said  leaae,  to  theyea#  1794,  and  that  thepaaaas* 
abtf  of  N.  J).  UPComei  was  ac^piired  nnder  the  conlrad 
wMi  WUHa^i  M'Cotrua^  under  whom  tbe  plaitftiff  daiss, 
mid  not  in  opposition  to  his  title. 

These  facts,  in  the  opinion  of  tbe  conrt,  laid  a  Aofici- 
ent  fonndatien  iw  the  jury  to  preamtae  k<^  <^  rtAid 
deeds  from  Daniel  and  JbAn  M^Qma*  to  WtOima  M^Co^ 
man^  of  the  said  land,  and  6ie  jury  could  notbepreelmjed. 
fhim  making  such  presumption  by  defectire  deeds  oiered 
in  evidence,  liecause  the  same  not  being  legally  admisstMe, 
viware  properly  rqeoted,  and  oonklJiave  noiaiferaoeps  the 
minds  of  the  jury. 

The  court  dissent  fnamt  the  opmion  ataied  in  the  ihiti 
WW  ot  exceptions,  and  concur  with  the.opinieaa  in  Um 
fir9i  and  tfco/Mt  bills  of  eiiceptiaoa. 

On  the  appeal  by  the  plaintiff, 
junoMmrr  nEvnasBD,  anb  rtiooBDnawo  Awaacden. 

On  the  appeal  by  the  defendants, 

JUDGMENT  AmaMlS»r 
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BivGGOLD  V8.  Galloway,  et  ux.  LesMe.  1814. 

AfTKAL  from  fVa^kington  County  <}ovtrt.  l^ctm^t  w^^m^^ 
for  Cfi€w^9  Ffjirm.  The  liefciulaDt,  (new  app^llaiit,)  iM$k  ^'^^^ 
defence  on  warrant,  aiul  j>lots  w«re  mad^  o«u«w»y 

1.  At  Die  trial  the  plaiAtitf  read  ia;evuieooea(^tifiqiteti^^?«/:^r^ 
of  the  sunrej  of  CJmv'i  Furm^  dated  the  (Qth  of  ApdJcaiiltf/r^i'.n^ 


aforesaid  couaty,  (Prinee-Georg^s^)  on  that  part  of  Foi^'^^^^^J^j^ 
'  niaeA;  river  cominonly  coiled  Cotmegocheig  land,  and  be- |j;^*^"J^;jj|^ 

^  giuning  at  the  end  of  the  £uurteetitii  line  of  hjs  l^ordahip^sSJSij  tl^>lllp5 

I  aiaDor,  called  C^trntgecheig  i/cmpr,  and  mnninn;  thence,?' ^/^^^^J^JSJ; 

i  &€.  '<coiir|umog  5000  acres  of  land  mor^  pr  less,  to  be  held  ^."^  .  .^Sr^r 

I  of  Connegpcheige  Jtlfinor.''    And  alpo  the  tertiacate  ofj^iifiiy^Xp^ 

HlMBM 


reaurvej  of  CoHOcocJieague  Manor,  dated  £5  th  of  Octob^n^m  witii.  ^ 
]7S6,  vi7«.  ^^Marylandy  set.  In  obedience  to  fin  ordt^r  from  u  "m  Ae(<f,*ttiaf 
his  EKpellency  Samuel  0^/e,  Esquire,  Governor  of  Mary,-  uneorthenimj 
Itmd^  to  resttrvej  A)r  his  Lordship,  the  Higbt  Ilonoarable  i**^  *^|tS2 
the  Lo^d  Proprietgrj  ot  Mar^bmdf  his  ^id  Lordship's  ^  ^r^J^^ 
noanor  of  land  lying  in  Prwjcc-Geor^(;**  county,  called  JJ^JJ^;^,*J 
OwMtgQcheig  AJanou  These  are  therefore  humbly  to  ^^^^'^-Si^'SIrbMSI 
fyj  that  I  have  carefully  re^urveyed  the  above  ^id  tract  or  Jjy^^jj/  m^ 
IMAor  of  laiKU  according  tp  its  first  intended  bounds,  «ud  l^^a^lT^S: 
beginniiigat  a  bounded,"  &c.  * 'containing  10,594  ^cvt^M^'^iv*^ 


of  knd.'.'  And  proved  by  competent  witnesses  that  Samu-   im  the  abMMs 
d.  Chew*  the  patentee  of  C/»^'«  /(irwit  died  seized  q(  wiid  hmn^  ••^^ 


land,  leaving  Sumael  CAeMs,  bis  eldest  son  and  heir  at  Uw,i?}i«^^Selggl^. 
«'ho  on  ti>e  death  of  his  fiit))er  entpred  and  was^eiz^dMtru)i^orin|n^ 
thereof.  That  Samu^  Chefv,  the  sopt  had  issue  tbr^**j;J  «>w^«w5»2 
daughters,  HtntieUa  Affiriam,  marfied  to  Bwjfmin  Qui-  {SlJ|^Jj^f*2g 

Mmc  ftiar  V  rHorti>d  tA,  iIm}^  U,  fMrnt»eft(l«Be*«r  tlie  li^AnH^  •€  C  F.  «aii«lr«o  b«irin  at  the  Miii 
Jiot^of  C  3fofior.and  by  ri-tcpi«i;r  iIh-  >iii> »  frum  iliui  point  tu  ijie  piac*r  of  bi'(<;ininiig  ol  C  Matur* 

fftiidtlirtNo 

^ ^   »    —  .  -      .  J!  CBd  0t$0%t9 

The  rviNfi)  to  •  rtiinmittioii  <oi-  trsiuhluhiuf;  the  Iwnndarirt  of  Innd,  i<*npd  in  1784,  beiof  4dbetiv«^ 
af  »ppeai«  bf  ^»6  rtc<ir(S  ttirrt-nf«  vi  no«  «f i^i-inir  Uut  It^^l  iiuUce  lijid  Bevn  nivrM, tlie  olaintiir  in 
ejectment  uffeied  tu  evidiiic(,Hist  the  o>iKilukl  cOMitaiuifn  wnd  testimony,  reJvcrd  to  writiug  ky  Cbe 
coihmhflinn^rt,  aikd  their  i  Hum,  wpt:dui|Nrt}ime(t  umI  rea^4l««i;ftji<l  ti>  i!»e  ttfofdn  «>i  llie  rMOrd 
tbtkcut  utaiki  d  ^Zanm  d  U  Jkth%  ft  Of  tfiut  iff  h  aiielideil  u>  iltefsureutipn  tf^Ui«4Miin||uMi«it1W 
the  penuiik  who  ubiained  it,  they  r^i«JiH|C«  *Md  liA%iiiff  continued  lu  rtkide  mon;  ihan  IW  iplle*  (jifl 
tfud  (hat  they  und  A  D,  ]kere  iJl  dtv^;  \\mx  tlie  •iijtiiiiiT  eoniAWhiii,  ^cc  wei«  iiht  to  lie  limiid,  iptho* 
dtiiKviit  K*M«|i  htid  Weil  lUMde  uDuiopt  the  poptTN  ot'  R  1>.  He  tht^  ofTrprd  i«  prpve  In  (w«  of  the 
ffmiNikttiM^^thiit  «he  p<*r.irtw  ejifWiMM d  b^'thenia^  witm*saf!l^  wife  «e»4f *iHi  thlii  o»reiI  io  pr«v« 

*'    *  ,uck  fleefattntSoiif 

'^ytiiiiin    g»ltf 

•pM  iQpwol 


A'  inMM^  por|.-firiinK  to  he  lh<-  fie.d  uulet  or  cutirset  of  tin;  fturve>  oi  4  purcrl  of 
pntirrd  to  h<  in  tin    hairdwriimr  of  J  T,  who  wn«  •eewtooied  ii>  aurvry  taiiidA  to  the  eari^ 
fM>t  ctutnry,  HiMl  who  oiiKtiMtlo  •unrcyid  6'  iuoner,  «ft^  omrrd  »«  evidduie  ol iu  — e.wit 
jifid  bpr  the  cog^ty  i^rt,  Ui«i  tit&h  paper  UHiM  |i)H  be  kKd  in  tTMMooibr  sMd  pBi:paat, 
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1814.        loway  in  the  ye«nr  1775,  and  Jtnn^  8kic«;  dead,  and 
^'"'^''■^       htth  Crotoley^   iDarried  to  Peregrine  FHzlmgh^  and    tlict 

^»»  Samuel  Cheu\  the  son,  so  being  seize^l  of  Cheto^M  Fkrm, 

conveyed  to  liis  daughter  hertrietta  Mnriam  Geifoum/^  hj 
deed  dated  the  10th  of  December  1782,  an  undivided  thbd 
part  of  an  undivided  moiety  of  the  said  land.  Ttiisdai^^ 
ter,  and  Benjamin  Galloway  her  husband,  arethe  lesson 
of  the  plaintiflT.     He  further  read  in  evidence  the  \ni\  at 
Samvd  Chew  last  mentioned,  dated  the  JMth  of  NftTe«- 
ber  ir85,  containing,  amongst  others,  the  following   de* 
▼ises:  *'I  give  and  bequeath  to  my  daughter  ^nn  Chnt^ 
all  my  lands  in  If^aehington  county,  being  one  third  part 
pf  a  moiety  of  a  tract  of  land  called   Cfmo^a  farmn    ce»- 
taining  by  patent  5000  acres,  (the  said  third  being  knnm 
as  number  two  in  the  plot  or  division  which   lately   iw^ 
place  by  a^eement,  the  other  two  thirds  having  been  b#- 
fore  given  by  me  by  deed  to  my  dA^gi^ters  Henrietta  and 
Elizabeth^  which  deeds  I  hefeby  ratify  and  conftrro,)  fogt- 
ther  with  all  my  interest,  which  is  one  third    part  of  the 
moiety  of  tliose  parcels  of  land  which  may  have  been  add* 
ed  by  resurvey  or  othepvise,  to  said  tract  of  land   called 
Chew^s  Farnif   to  her  my  said  daughter  J^rm  C^htw^  and 
her  heirs,  for  even  in  fee  simple.    But  if  my  said  daoglH 
ter  Jirm  Chew  shall  die  before  she  arrives  at  the  age  of 
f ixteen  years,  or  shall  not  marry,  then  in  either  of  Choae 
cases  I  bequeath  and  give  the  real  estate  devised  to   thii 
will  to  piy 'said  daughter  .fnn,  to  be  equally  divided  be- 
twixt my  two  daughters  Henrietta  and  JSHz^eAeth^  to  thda 
'    ,       and  their  heirs,  for  ever,  in  fee  simple;  or  if  my  said  daugh- 
ter ^nn  shall  die  without  issue,  and  not  dispose  of  the  -nid 
estate  by  deed,  will,  or  otheriirisc,  in  such  case  I  give  nd 
bequeath  it  as  before  to  my  two  daughters,  and  their  hem, 
fp  fcp  simple,  to  be  equally  divided  betwixt  them.**     Tbe 
plaintiff  then  gave  in  evidence  the  plots  and  locatimts  m 
the  causei  and  that  all  his  locations  thereon  *were  true. 
He  then  read  in  evidence  the  depotitiofi  of  JoAi^  J^^y 
Esquire,  Ilegister  of  the  Capd  Office  for  the  Western  Slh(u¥^ 
taken  by  consent,  and  admitted  i(\  ^  read  in  evidence,  to 
prove  that  the  original   certi^cate  of  survey  of  C^fioco- 
eheague  Manor^  referred  to  in  ihe  certificate  iind  patentfrf* 
ChewU  Farm^  and  in  the  resurvey  *  on  the  said  man^  «| 
Ofto^r  1736,  was  nat  recorded  in  the  record*  of  theh^ 
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ofike,  nDf  t«  be  found  among  the  papefis  or  in  the^reconli       IQM. 
rf  (hit  office;  and  be  then  offered  to  prove^  by  competent      VV^. 
witnesgesy  that  an  oi iginal  Rurrcj  of  Conococheague  Md^      jl  <• 
fwr  was  made  prior  to,  or  colemporaneous  with,  t^^  sur*        '       - 
vey  of  ChtuTa  Fami,  and  tb^t  the  fnd  of  the  Hth  line  of 
«tid  original  survey  of  the  manor  atd  beginning  of  Chew^lf 
farm^  wai^acluailj  made  in  the,  country,  when  taken  up^ 
at  the  point  or  place  on  the  plotA  d08cribed  by  letter  black 
A r  according  to  the  plaintiff's  location  thereof.     The  d^« 
•fendant  objected  to  the  adinissiop  of  any  parol  evidence 
Ibr  that  purpose.     But  the  Court,  \^Iimhanany  Ch.  J.  and 
Shriper^  A.  J.]  were  of  opinion   t|iaf  t)ie  plaintiff  might 
«|fer  parol  evidence  to  prove  that  a  survey  of  Conococlieagt^e 
.  Manor  was  ori|[^na|)y  made  prior  to,  or  cpteipporaqeouslj 
vith,  thia  survey  and  pcrtifipatc  of  Chcw^a  JPqrm*    f  l^e 
defendant  excepted. 

S.  The  pleiotiff*  then  oflTered  to  read  in  evidence  the  rec 
cord  of  a  commission  issue^  from  ff'^hington  county  cop«i, 
4sn  tlie  1st  of  January  17^4,  at  ^be  instance  of  SamueHnA 
.fiennei  Chew^  for  establishing  th^  bofindanes  of  Cficwla 
^fbrmy  and  the  execution  thereof  in  April  1784,  and  the 
testimony  of  the  witpesfe^  therein  conuinetl,  and  reduced 
4o  writing  by  the  comipissiofi^rs,  but  not  signed  by  ti)e 
witnesses*     This  ey'iflei^e  being  objected  to  by  thedefci|- 
.dant,  the  court  d^d  not  perpiit  it  to  be  read,  it  not  appear* 
.ing  that  legal  nottcp  had  been  given.    The  plaintiiT  th^n 
offered  in  evidence,  that  t))e  original  copmission  and  tes- 
timony, reduced  to  itrritingby  the  commissioners,  and  tUeir 
relurn,  were  returned  wkh  th^  foipmission  to  the  clerkfs 
oiice  of  Tfafhingion  coupty,  and  were  duly  r^cprded. 
•  And  offered  also  to  pfove,  by  \he  present  clerk  of  the  saiil 
,  court,  that  fhe  said  original  compiissionj  return  thereof, 
and  testii^ony  reduced  to  ivriting,  are  npt  now  to  be  fpaivl 
In  his  ogice.    And  {ilso  offered  ip  evidepce  the  folio w4n;i; 
entry  in  the  margii)  of  the  recprds  o|  his  o|}ice,  where  the 
said  coip mission  and  pioceedings  yrer^  recorded,  to  wit: 
«^£xamin^  and  delivered,  Eiehar,d  Dam'^^  and  that  such 
.marginal  entry  was  the  usu^l  and  general  practice  to  de- 
,note  to  whom  the  originals  were  delivered.    And  furtlier 
proved,  that  Sof^^^Cfiew  and  fietmet  Chct^  the  pemma 
#t  w))i>ie  ^QStapee  (be  ^d  commission  issued,  lived,  at  th^ 
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1814.^       time  of  Ufnnng  «nd  eicrftrting  ttie  none,  on  the  J^iufcm 
vliDre  of  this  8lat«,  more  thnn  100  miles  from  fTaM^fi^os 
cowify,  ami  were  not  prcsertt  at  tlie  execotien  tKcrevI^  and 
that  Sttmvel  and  fifmtel  Chew  both  died  on  tiie  £e%imn 
shore,  the  fir^t  in  VT^^  and  the  isst  tn  1793;  thM  <^ 
were  both  ofd  men,  ^x\A  that'  neither  of  then  erer  wa«  in 
Washington  county  fi^m  the  day  of  Sawing  «aid  cmmmm- 
a?on,  until  their  nrspectWe  deathv.    And  further   swore 
and  offered  a  witness  to  prove,  that  Richmrd  DtMcU^  1« 
whom  the  original  commission  iind  rettim,  atiil-^xeciitNtt 
thereof,  19  entered  on  the  record  aforesaid  to  have  been  de- 
livered, attended  to  the  execution  of  said  cumnHsalon  (or 
said  S.  &  /?.  Chtw^  and  that  he  died  in  the  year  {788. 
And  also  proved  by  Samnd  Ifughes^  jon.  fi  wrtness  sworn 
for  that  purpose,  and  counsel  in  the  c^se,  that  he  app]ie!( 
to  Col.  Rezin  Davh^  in  his  life-time,  who  was  the  execu- 
tor of  the  said  Richard  Botis^  decea^d,  to  search  among 
Ihe  papers  of  his  deceased  father  for  safd  commis^oii 
and   return,  who  informed  the  said  HvghtM  that  he  had 
carefully  searched    among  his    fat)ier's  papers    for   Che 
same,  bat  it  was  not  to  be  found;  and  th^t  the  said  Rt- 
zin  Davi9  was  summoned  for  the  plahitilT  in  i\jk\^  cabse, 
to  give  eviflence  of  that  fact,  but  that  he  is  since  dead; 
ant)  that  since  the  death  of  tl)e  said  Rezin  f)pvU^  tat 
said  flvghes  Bitf\m\  to    Mrs.  Mltenor  Davis^   his   exe- 
cutrix, for  permission   to  search  among  his   p^pert  fw 
said    commission    and    return,    inrho   produced     tp    \titi 
those  bundles  and  b^gs  of  papers  nhich  she  understooi 
contained  the  papers  of  Richurd  pavis^  deceased,   whera 
the  said  comroissron  and  return  it.ight  be  supposed  to  be, 
but  after  much  diligent  search  the  same  was  not  tp  be  found. 
The  plaintiff  further  offerecj  in  evidence  to  the  co«rt,  that 
more  than  twenty -six  years  have  elapsecl  since  the  aaid  ori- 
ginal papers  were  reconled,  and  twenty  years  since  the 
death  pf  Davis^  to  whom  they  were  delivered;  and  ofTeted 
tp  prove  tp  tl»e  court,  bj  one  of  the  commfsfnonetrs  wh6 
was  sworn  at  A,  that  if  the  original  commission  and  de« 
positions  were  here,   the  matter  contained  in  them  wiivM 
tend  to  establiftli  the  plaintiffs  locations  at  A,  and  his  pre* 
tensions.     J^nd  having  thus  showii  tlwt  he  i(vas  idterestefl 
to  produce  said  paper,  and  havinj;  as  above  aecouiited  fat' 
the  nonprml^ctioi^  of  it,  tbe  pljiiotSff  produced  ^pd  ^ora 
jpu^  h  miamM  ^d  fauf  ^ayt^  the  tW«i  CPiwMasWW 
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iuuncid  in  nid  conmiMoii,  ami  offered  fagr.tkeni  taprove  to 
th^  jurjt  thai  tbe  persoiit  examined  by  .them  a»  witti^«e9 
were  djeacL  And  further  offered  to  prove  by  theol,  as  the 
drplaratioD^  of  perHOog.  now  dead,  ivhat  lliej  declared  at 
tjbat  t}roe  in  tiieir  presence  and  hearing,  and  tvhicb  waa  by 
them  reduced  to  writings  and  retdrned  bjr  them  as  their 
depositions  in  tlte  commiMion^aa  to  tiie  end  of  the  four« 
ie«nth  line  of  .the  original  aurvejof  C<iitoeacAeafue  Manor. 
ending  at  the  point  A  on  the  plota,  and  CkewU  Farfn^  ber 
gHHiing  at  the  same  places  To  this  evidence  thel  d^feop 
daot  6bjjected«  Ar(j)  the  court  were  of  opinion,  and  so. 
decided,  that  the  loss  of  the  said  cemmisuon,  defosiU^ma 
nnd  return,  were  not  sufficiently  proved  to  let  in  parol  evi- 
dence of  tlie  contents  of  the  clepositions  taken  and  rev 
turned  by  the  commissioners,  and  refiised  to  let  such  evi- 
diMicego  to  the  jury,    t*he  plaintiff  excepted. 

3.  The  plaintiff  then,  by  a  competent  witness,  gave  evi* 
^ence,  that  a  certain  John  Flinty  an  old  man,  and  many- 
jeara  nnce  d^ad,  was  accustomed  to  survey  and  run  landa 
in  the  early  part  of  the  last  century.     That  an  old  man 
named  Van  Sw^faringen^  was  born  before  the  year  1690, 
and  lived  on  land  then  vacant,   but  since  forming  part  of 
and  included  in  Condcocheague  Atanorf  at  the  time  aaid 
manor  waa  originally  surveyed;  that  said  Van  Swtatingcn 
died  about  fifteen  years  ago,  at  the  age  of  109  years,  and. 
ffom  before  and  at  the  time  of  the  original  survey  of  said 
manor,  until  hi^  death,,  he  had  resided  on  said  land  and. 
manor.     And  gave  in  evidence  the  declarations  of  said 
Van  Swearingtn^  often  made,  that  an  old  man  of  the  name 
of  JoJm  Flint  made  tlie  original  survey  of  Conoeocheagu% 
il/onoTf  that  the  said  FlhU^  while  he  was  employed  in  mak* 
ingtbe  survey  of  said  manor,  frequented  and  staid   at  tho 
house  of  the  said  X^an  Stcearingeni  and  made  it  his  home.. 
And  further  gave  in  evidence,  by  a  competent  witness^  the 
decJaration  of  Jostpk  Clmplim^  deceased,  who  died  about 
forty  yeanr  agp,  and  was  sixty  year^  old  wJien  he  died,  tliat. 
he  Cfk^im  said  he  was  employed  by  John  Flint  as  a  chain- 
carrier,  and  that  he  acted  as  chain -evrrier  on  the  origiaat 
survey  of  Conococheague  Manor^  and  that  the  same  was 
made  b^  John  Flint  as  surveyor,  ami  that  the  money  he  got. 
aaotiainrcarrier  on  that  survey  enabled  him  to  take  up  the 
fif]it  hundred  acr «»  of  land  lie  took  uf.    And  farther  tead  ^ 
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18t4.       in  evkteoe  tte  dcptsitMri  if  J§rtk^mU  Orm»,  4^7^ 
^■^•■■^      years  ind  afmartlty  (akco  by  cdntenU  wbe plwvaii  1k»t M 

tnejmg  by  htoi,  aod  HktU  tke  said  /iiit/  was  at  that  tloa  n 

eld  infiim  inaii;  that  he  Vasa»  ok)  fmrrajror,  awl  Mdtes 

AMD^  years  empleyed  in  nta^hig  ami  9Mrwwjm%  Uodti  aiid 

.ibat  it  was  gtnKraUy  knows  ikw\   ooiierytoed  (hat  akf 

jpbn/  had  been  mdeh  aocostamed'  to  m  and  aarvey  bsit 

in  that  part  of  PHiiu  Ceotgf^t  coimty^  n6ar  eaJJed^dr' 

rici  and  ff'a$hmgiat^  coaotles;  that  the  -saHi  J^fd  wu 

mocli  employed  b)r  watflthy  people  in  cilct  tlaies*  and  «ri- 

gioally  run  and  took  up  CarroiPs  maoor  on  AfmocBeg^m^ 

Dulany^s  Unds  in  Predeficky  as  the   dep^wioa^  gesen^ 

understood;  that  it  was  the  general    a9ag;e  and  pmcfiee, 

from  40  to  50  yedirs  ago,   far  persons  haf'tag  #amaii|  <o 

get  persons  who  coeld  survey,  Uf  run  their  iaads,  awl  tin 

deputy  sorveyora  of  the  counties  would  froai  iht  csines 

89  run,  make  out  certifieates,  and  send   thdm  (o  the  W 

office*  and  have  them  eiamined,  for  pataata  to  issucf  ad 

the  pSamt'tff  read  said   depositions  further  to  piwe  ^ 

hand-writing  of  ssM  John  FHnt^  and  tbareby  prottd  tlatie 

paper  annexed    is   the  proper  haiHl'^wrttiag  af  te  UMi 

John   Hiaiy  which  paper  is   as   feUa^tf,    mc  ^^Cm- 

go$helgoe  Creek.    Beginning  at  a  boMded  blabs  stU- 

Mt  standing  near  the  mouth  of  the  sd.  creefc«  aad  4le  M 

4>f  the  Aiver  Polawmakt^  tiz.  on  ye  S  K  side  .d  jtd 

creek,  titan  for  the  given  line  East  ^00  pt.  uld  taotsaef 

ibr  2  or  S  mile,  thence  from  ye  ad.  baundsd  bf«e.  dm 

ssid  river  8  £5  d.  B  IIU  pr.''  &e.  ''then  up  the  sd.  M 

^ide  of  the  side  oiash.  North  ^  d.  E  for  4  w^^ 

more,  according  as  want  to  include  tbe  bapritfteisiiiii 

tSea  for  the  complement  to  the  end  of  ye  EM  6t^^ 

This  paper  was  located  by  the  ptaiatiffon  tbe  pidts.   t» 

'  piaintiff  further  ofered  evideaee,  that  fh^  lesMtef  l^e 

4>laintiflr  had  for  many  years  held  and  okiiwNl  (^' 

Farm  up  to  the  line  from  A,  with  the  psirts  madfced  «Ae 

plots,  Nos,  I  and  2.     And  he  then  prodaeed  sad  «•"" 

to  rea<l  said  paper  to  the  jury,  as  the  field  aotw  or  m^ae-' 

randa  in  the  haod-wrtting  of  said  John  FIM^  who  a^P' 

nsfllyrun  Conotot^keague  Manor  as  above  stated,  f»^^ 

deuce  of  its  ancient  runnings  and  that  tte  fonriwlili*' 

.of  said  original  manor  eadad  at  or  about  the  \^^  ^  '^ 

the  plots,  where  be  the  plainrtiff  had  located  the  »*. 
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^         'IPlie  defeodsnt  objected  to  the  said  paper  beiog  oBered  la       1814. 
^  eTidence  for  the  purpose  aforesaid.     And  the  court  sub- 
t«ined  the  objection.     The  plaintifif  excepted. 

4.  The  plaintiff  then  swore  witnesses  to  prove,  that  a 

'  certain  Van  Swearingen^  about  twenty  years  ago,  died  m 

'  tVm$hington  county  iit  the  age  of  109  years,  and  that  the 

■  Baid  Vttn  Sofmringen  had  lived  for  sixty  years  preceding 

'  .  Ills  death  on  the  land  now  contained  within  the  lines  of  Co- 

^  fiococheague  Manor^  but  vacant  land  when  he  first  lived 

.  tliere;  and  proved  by  Charh9  Swearingen^son  of  said  Vmt 

^  Swioringen^  of  the  age  of  seventy-seven  years,  that  he 

'         *  vras  bom  theroi  and  has  lived  all  his  life  at  the  same  place, 

^  and  he   has  often  heard  his  father  say,  that  one  John 

}  F/hUi    an    old    man,    aceustomed   to   run    and   survey 

^  lands,  first  run  and  surveyed  Conococheague  Manor  and 

1  Chew's  Farm;  and  that  while  said  Flint  was  engaged  in  run- 

-  niBg  said  manor,  he  frequented  the  house  of  said    Van 

t  Swtatingtny  and  n^ade  it  his  home;  and  that  his  deceased 

i  father  sai<l  he  was  often  with  Flint  whilst  he  was  resurvey* 

I  ing  said  manor.    And  further,  that  his  father^  more  than 

>  fifty  years  ago,  when  riding  by  the  place  A  on  the  plot, 

1  '  slapping  his  son,  the  witness,  on  the  back,  and  putting  his 

hand  on  the  locust  tree  at  the  point  A,  told  him  said  tree  ' 

I  was  the  beginning  of  Chtw*9  Farm;  that  he  the  father  was 

t  .  Md  so  by  the  aforesaid  FlinU  at  the  time  of  the  aforesaid ' 

I  vunning,  and  he  has  often  heard  his  said  father  say  so» 

I  hot  the  witness  never  heard  his  father  say  that  he  heard 

tbb  from  any  other  person  than  the  said  Flinty  and  never 
from  said  FKni  except  at  the  time  aforesaid;  that  he  lias 
'  often  heard  his  father  say,  and  has  always  umlerstood,  that 
one  line  divided  Chew^t  Farm  from  the  manor.  And  fur- 
ther, aboot  40  years  ago  his  father  cut  down  the  tree  at  the 
point  C  on  the  plot,  and  often  told  his  son  that  the  said 
tree  was  on  the  line  of  division  between  C/iew^s  Farm  and 
the  manor,  and  the  witness  has  heard  the  same  from  other 
elderly  persons,  but  who  he  does  not  recollect;  and  he  al- 
^■vays  understood,  and  has  heard,  that  the  stone  nf^w  plant- 
ed at  C,  where  the  tree  was  cut  down,  was  planted  by  Mn 
BinggdiPt  (ather.  That  the  tree,  denoted  by  red  A  on 
the  plot,  was  marked  by  some  persons  who  appeared  to  be 
aurveying,  aboat  fifty  years  ago,  who  run  near  where  the 
witoess  was  working,  but  who  they  were,  ^r  whiat  land  tbey 
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i^-vf/  -tUthAfl^  t!»tytc«6d;  thcywid  hwt»t  lf*c  tmH#^i«)r 
**""^^  Larcrs  inaiMw.  The  plaiMHT  nmHer  ^i<£rdl  cti<l««bte,  <liit 
'  i\vt  pdMe^iotil  tntrkei  on  the  plot  If  5.  I  and  If «  !^  **»e 
•  thim  of  thfe  lesfort  of  tlie  plahitifft  dtlmiiig  ekew't  HUM 
iiiort  tbtn  ^  years  mgo,  and  that  abmit  twelvtf  ycaW  ago 
ttwy  were,  fif  the  order  of  Hie  lessorti  exchtdcd  aa  not  If- 
log  In  fheir  RflfeS'i  *nd  one  year  afterward*  were  ifieteaMl 
by  the  pHipn«tbrs  ^tldnbcoeheagm  Mariwr  H  part  rf  iw 
Mme^  and  M  erer  aince  been  held  by  them  la  soch.  Attd 
that  a  ceHiin  Jo$eph  CkapKne  died  about  forty  yeara  a^ 
Mng  tbett  ot  the  age  of  aixty  yean,  and  ^hat  said  ca^rtlpir 
ill  hia  Hfe-thne  declared  that  be  'Hm  a  tbam-«afrii!r  «» <M 
JIMi  wheii  the  said  PUnt  was  running  the  (Mg^al  mamlr 
tif  OwwcwrA^giie,  and  that  as  chain-carrier  he  was  pMUfc- 
Iht  same.  Atid-prndieed  and  read  ih  enMenea  tfttef  dcfl&* 
ritiofl  of  Ofwie*  aofar  al  the  same  c<mtatnM  ttgki  atidMsa* 
f^eki  testimsffty,  to  prove  the  usage  and  ctstom  in  taUtt^ 
Bud  making  vp  oM  surveys^  and  the  character  aftd  baWla 
«f  Urn  aaid  tUtU,  The  defendant  Aien  effi^rad  lar  er»- 
tMnce  the  pbta  and  azplanatfons,  and  gave  eHdenee-^hift 
^e  loeationa  on  his  part  were  true.  ¥te  <heif  read  in  «rf*- 
tkmce  tbe  origtoal  eertMicate  of  ButckMi^^  Fanejf^  ttidt 
fir  ^mm  Buuhn^  the  tS^  of  August  f f6S,  ^^y  -ntMtt 
«r  ^tt  erder  from  his  etcetlency  SorttHo  Bhtapu  ea^.  M^ 
Yenivr  of  Marytmid,  and  the  hnnoundifte  Jfdktoi<f '£lpy4 
Ms  Lordship^a  agent  «f  the  Province^  fo'iay  ont  fin-  ffie 
nettra!  persona  that  shril  frohnttme  to  time^ppff  f§r  ^ 
(|tlantlty  or  qmMities  cf  tand  Wiftin  his  Ijord^^Mf^  manal't 
^ng  in  JVedMdb  coonty,  caHed  Cbnocotkragm  Jfia^^r ," 
fcc.  oontirNiing  100  Acres.  And  also  a  lease  from  ^  agent 
•f  the  A'oprietary  to  Jamt$  Buiaihirj  for  the  M»i^  lan#« 
^hkted  S5tK  nf  Augost  17^,  for  to  years,  fie  fuf«l«r  vf- 
Ared  in  cffidence,  that  shortly  nfter  the  sud  lease  WAS 
siiaide^  the  aaid  Jmnet  Sutdut.  ander  and  by  virt«K  of^id 
lease,  -entered  on  and  possessed  the  land  tiierein  metfttefr* 
edK  as  the  same  is  located  on  the  plots,  and  that  tho  saM 
land  bad  been  «¥er  siiioc  held  and  possessed  as  a  paH 'Hf 
ikmxftodMigm  Mmnor^  nnd  bad  been  tctualty  «od  «M« 
tftafttly  eodoaed  by  fence,  §^  more  than  SO  ynara^  la^fiMt 
%^  Om&cgtheagtit  Jhnnor.  That  the  part  marked  Ifn.  T» 
wilh  red  letters  and  fignres,  near  A,  had  been  field  by  *M* 
-teal  and  conataot  endosnrei  by  fence  and  ctiltnre,^ 
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:||iiMI  4Q  ytartr  M  i^p^rt'Ctf  (lau0(Qclmgue  JUmm.  •  The      )»I4. 
d^fanHipli  tkto  read  iiievidtiice  Ae  oqgis^  certificate  ^ 
imrv^j  aT  .(^Mji^ut,  made  t^  d6tl)  of  AoniSt  17«S4  fq 
IpafftlumDe-  of  fia  ortfei;  of  (he  goveraor  Md  egenU  oiit  ol 
tM  s«ii  »iuior»  contj^pi^  20Q  tcras.    ij^lso&le^e  to 
jGeorge  Mm$  Jkr  the  eame  land,  for  £1  yetrt,  and  tlio 
fftent  for  tlif  md  lapd  to  Thomas  fiwggM^  v^bo  ha4 
^cc^sod  tbe  aiQaie  from  the  FntprieUr^  W^^h  4^i^  ^ 
26tti  of  Ma/  irr4.    tie  further  fff^d  ifi  evidence,  tbo 
«f%iiiel  lea^  of  w7(Ui||>fi  to^Ltud  JPiqi^Sf  di|led  U^SSlh 
iif  SeptfvM^  17$3f  W  (TeoTfit  J7qw,  and  the  patent  for  tba 
aiMae,  itaM  the  S&ili  of  Maj  irr^  tp  T^oyiNit  Si^goid^ 
^  iro.aci«a«  alaoa  pari  of  the,  and  pasor.    Tbat  the 
4i»cioB|i|«  iaar)(ed  Kdu  fi  on  the^  pfcats^  and  iQcIuded  bj  4^ 
4^  aiMl  sorafcked  I'uiea  deaeribed  hj  r^  Uttera*  &c«  hl4 
tj^ea  h«^>  enoloaed  and.  <mllivatc^  aa  a  ^airt  of  Cgtm^ 
tkeague  Abmof^  for.  aiora.  tiia«  40  yaara.    'fheptaU^iff 
iben  prijed  the  coart  to  dire^  tha,  jary^  tkf^  the  f«rtift«' 
«ato  #f  ^eraaurvej  on  Cfinocoehuigut  Mm^ty  \j^  0/?tah(»r 
.I7i6,  awi  the  pertiftcate  of  (:^A^'4  /bm.in  US4|  9|^  tt^ 
patent  thereof  .in  US16,  heretofore  .mentionadf  iv<era  ^i* 
jieno^  4bata.)igal«onKejc  of  CufmAthei^gu^  JlttM^  i^aii 
aaade  pi;ioc  to^  or  cotetapaiRaiiaona  wich^  t^prigiiiai  anryfjf 
p(  CAia(;>  FaqM,  and  tjuil  titt  de|ia«ition  of  ^^  Miig. 
Hft  evidence  that  aoch  certi&eatt  of  the  faid  OMUior  «ei| 
not  op  raoord,  Mr  the  original  papara  to>p  foapd,  and 
that  the  plaiotUT  oamu^  procnraacopj  ttiartaf.fnosi  tha 
aaid  racofda,  mJi  that  if  the  j^rj  baUef^  fmo^  th^a  avir 
deace^  abreaaid^  that  CftuaV  /Utm  did%|ffto  af  A^  4%  ;tba 
oUaOif  (^  tooat^.  it,  th«t  ihen  ii  ma  ffid««9«  ^ 
m  fbnr^nih  Ui^^of  the  arigipal  Manor  caUod  fhr|  e^ded 
«it  the  aa»e  ptase..    Upon  thia  pmjer  tkp  coart  gave  thn 
feUowing  opinio  d  :    The  cer^fccte  of  reaurraj  op-  €(moa»^ 
tk^agiu  Aiamor  in  October  \7^  and  the.  certi^.aate  af 
CbM'^  iVnyp  in  \JM.  and  the  pftont  thereof  in  1786,  am 
Of kleace  to  the  jofj  that  a  anrvajf  af  CPH<H>acibeagygJilapair 
wm  made  prior  tn,  or  cotfinporaneonatir  ^ith«  the  ongM.^ 
forvej  of  Clmii^M  I^TWjk  \n  1734,  tnd  ^  depoaition  ^ 
Jbte  AiAy  ia  ondanee  tM  ^a  certificatfof  CVfiocaaAaafi^ 
ikanor^  prior.to.th|4-of  Cfetober  17^  \^  ^a  record  in  the 
had  oftce;  that  :the  oxigiiial  papecs  are  noi  to  t^  fomnd  ha 
tetnSice;  apd  .Uwi  the  plaintiff  cannot  pmenre  a  capf 
tfyuaoC  f mn  thf  aai^  f efocda^    JUd  if.  pcoo(  that  Cikw'a 
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480 ' '  CABES  IN  THB  COURT  OF  tfPEALS 

1814.  Rim  did  origiiirily  begin  at  A,  at4hep1flbitHriitffk>eal«AEtf 
^— y— '  it,  it  is  not  evidence  that  the  14th  line  of  (km^tvfkfmgu^* 
Manor^  w  originally  ranwyed,  ended  at  tke  same  placet 
yet  on  the  lotis  of  the  cartiftcate  and  couraaa  ef  tbaA  «iir*- 
i^j  of  the  manor.-  if  (he  origijial  termination  vf  die  144k 
line  cannot  be  proved  or  foond,  proof  of  the  original  aw* 
tey  and  location  of  CM^w^s  Farm^  from  the  place  maribeA 
A  on  the  plots,  is  evidence  from  which  the  jury  wmf  find 
that  point  to  he  the  beginning  of  Cknv^B  Farm, 

If  arty  line  of  a  tract  of  land  is  described  in  the  f^tmt  t» 
rvn  a  certain  coarse  and  distance  to  a  fixed  bonodary,  if 
that.bonndary  can  be  founds  the  Thm  mnat  be  mn  to  H^ 
although  in  doing  so,  the  conrae  and  distance  may  be  vam^. , 
But  if  the  boundary  caUe<l  for  cannot  be  found,,  or  the 
place  where  it  stood  ascertained,  the  conrse  and  dtatjwwa 
expressetl  in  the  patent,  (with  such  allowaace  for  the  vacia* 
tien  of  the  compass  as  a  jury,  under  tWe  circumatances  ef 
the  case,  may  make,)  must  regulate  the  kcatton  of  th* 
Mae.  So  if  a  line  of  one  tract  of  land  calls,  to  mn.  a  ccv« 
tain  ceurse  and  distance  to  the  beginning,  or  any  44ter 
part  of  another  tract,  ^t  beginning,  &c.  moat  be  rnm^to, 
if  it  can  he  found,  regardless  of  the  course  and  diatamcei 
but  if  there  is  no  such  land  as  the  tract  called  for,  or  Hm 
beginuingf  &c.  is  lost,  so  that  the  call  cannot  be  gratified, 
the  description  by  course  and  distance  must  be  obeyed. 
But  in  every  such  case  the  course  and  distance  must  yieUi 
to  the  call  if  it  cai^  be  gratified,  and  can  only  be  reeorted 
to  as  the  next  best  evidence  at  the  true  location  «tf  the 
land,  when  the  place  or  thing  called  for  cannot  be  fonnd; 
tnd  so  in  thia  case,  which  indeed  is  not  that  of  a  line  ex- 
pressed to  run  a  certain  course  ami  distance  te  a  €sed 
boundary,  in  which  the  course  and  distance  moat  govern, 
if  the  boumlary  is  lost,  but  it  is  the  case  of  one  kvct  d 
land  calling  to  begin  at  the  end  of  a  certain  line  of  another 
tract,  the  termination  ef  which  Kne,  if  it  can  be  founds 
must  regnlate  the  beginning  of  the  defendant's  landi  and 
no  proof  of  any  other  beginning  can  be  admitted  te  een« 
tradict  the  record;  but  if  it  cannot  be  found,  other  evf* 
deuce  nNiy  be  rtaorted  to,  and  the  be^niag^  being  a  point 
vrithout  course  or  distance  to  direct  or  control  ^t,  on  tbo 
lots  of  the  place  called  for,  p^rol  proof  of  the  place  froaa 
which  K  waa  run  vxhen  enginally  annreyed^  may  be  re* 
x^^j  being  tha  bett  evidence  of  M^fi  be|^Biw  which  iImi 
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nltore  6f.  4he  caae  wiU  admit^of,  a»d  not  in  ceniiidictiM      ldl4^ 
ef  thfrrteonk 

'At  toihe  w«i{|ltt  of  evidence  in  this  case  we  are  not  to 
"be  understood  as  giving  any  optnioo.  But  where  the  14th 
line  of  the  manor.)  as  originaJl j  snrveyed  endedi  and  where 
Gbiw^a  Fgrm^  as  svrvejed  in  ir34  b^n«  are  questions  to 
be  decided  by  ^  jnry  upon  the  whole  of  the  evidence  be^ 
fore  them.     The  defendant  excepted. 

5.  The  detendant  then  prayed  the  opinion  of  the  court 
to  the  jury,  that  the  jury  xannot  find  that  Chew's  Mirm 
began  at  the  letter  A,  unless  they  find  thfit  (here  was  a 
survey  of  the  manor  made  antecedently  to,  or  cotempora- 
^lOQusly  with,  Ckm*s  F<jmin^  the  fonrte^nth  line  of  which 
eodedat  the  fetter  A,  and  that  the  evidencis  aforesaid,  of- 
fered by  tlie  plaintiff^  was  not  sufficient  to  authorise  the  ja? 
ry  to  find  that  there  was  any  such  survey  of  tiie  Conoeo* 
eheagv€  Mmwr  so  roade^  the  fourteenth  line  of  iirhich  eud" 
ed  at  A,  or  that  the  said  tract  caUed  Chew^i  Farm  did  be*^ 
gin  there.  Thb  opinion  the  court  refused  to  give,  and  re- 
ferred to  their  opinion  contained  in  the  nest  preceding  bill 
of  exceptions^  The  defendant  excepted  $  and  the  verdict 
and  judgment  being  against  himi  ha  9ppef^ed  to  thia^ 
•ourL 

The^ause  was  argued  on  ihe^rsfffoVT^h^  zr\Ciffth  bills. 
of   exceptions*  before  Chase,  Clu   j.  and  Nxcholsoni 
Barle,  and  Johnson,  J.  by  ^  . 

Mp'tin^  for  the  Appellant;  and  by 
Kty  and  Shaaff^  for  th^  Appellee. 

CiiA.SE,  C|i.  J.  delivered  the  court's  opiifiion^  It  is 
conceded  in  this  case  that  the  original  survey  of  Conoco^ 
€h€ague  Manot  was  prior  to,  or  cotenoporaneoud  with, 
Qhiw^i  Fa^rm^  and  the  decision  of  the  couii  below  ip  that 
respect  is  satisfactory  and  acquiesced  in. 

It  is  certain,  beyond  a  doubt,  th^t  the  place  where  the 
14th  line  of  the  survey  of  Conocechecgue  3/atior  terminntes, 
according  to  its  true  location,  is  the  identical  place  where 
(Jluw^s  Farm  begins,  a^  whatever  is  competent  and  legal 
evid^H^  to  proY^  the  beginning  of  Chetv^a  Form,  is  legai 
and  competent  evidence  to  prav^  the  termination  of  tho 
14th  line  of  the  manor,  and  so  ^ice  versa.  If  the  beginning 
)bm  A94  tbe  coar«ca  of  td^  jjiianor  ^9^id  be  proved^  tii^ 
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18|4.  lotalion  of  Ihe  muiff  ri»inih«|  tcee  t#  t^  e«l  of  Ike  ]iik 
line,  is  thp  (rue  lucation*  ami  would  beconcfaiaiye  cyidc];!* 
«f  the  bcgii]Biiig.of  ChewU  Farm^  at  tim  t^rraiqatkHi  of  Itte 
fiaM  ^4th  liiM«  In  the  ^bience  ^f  svcb  f»roi»{^  tb«  tjreit 
file  iwginniRg  of  the  manor,  beMi^  de^niyed  orJaci^paUt 
pf  proofy  and  the  course^  iof^ti  the  legid  (ound«(io|i .  tein^ 
laid,  (4vUk|i  has  bfe^i  doi»e  bj  the  de|M>eition  oijo^  Ai/fyn 
'  the  lite  re^ftter  of  the  laiul  ^ce,)  the  n^t  bj^i  or  b^ 
(:ondaiy  eTideBce  m^j  b^  res<»rled  to,  ^nd  is  legal (j  ^d- 
inissihle;  that  is,  proof  by  parol  eyiden^  of  tbeb^gi^iq; 
of  Chew^Ferm^  ^  the  terminating  pf  the  14th.  line  «f 
the  nianoTf  end  bj  reverfing  the  linea  from  that  ^pot  ov 
)H)iiit  to  the  place  pf  beginning  of  the  manor^  t|)e  onlj  i»odt 
by  which  it  can  \^  ascertained^  The  f^dnuscioD  of  t^ 
^tidence  does  not  preclude  the  best  evidence!  the  prpof  of 
the  beginning  tree,  but  is  substituted  in  its  place  for  wcaot 
of  that  superior  evidence,  and  nQ  evil  or  jpconyeniencc  tf- 
solts  fvuro  the  admission  of  such  testimony,  i«it  the  n»oBt 
beneGcial  efifects,  for  thereby  the  survey  might  be  preaer^? 
ed  and  perpetaaied«  \t  not  unfr^giiently  happens,  that 
tvhere  a  ^ryey  hsis  ^  tree  at  the  beginnings  and  aU  the  liitn 
are  course  and  di^tf  nee,  and  tbf  tree  cannot  be.  provedi 
that  the  survey  has  been  preserved  by  the  reference  9f  # 
junitir  survey  to  the  end  of  ipme  of  the  lines,  whicb  pUcA 
of  reference  can  be  proTed. 

Tl^  court  concur  i(i  the  opinions  given  by  the  court  te« 
low  in  the  /tntf  fourlhi  and^/A  bills  of  e3(ceptjs»na. 


UacEMBEiu  Miinoell's  Lessee  VS.  CLSRictEB* 

To  Hy  a  flMifi- 


ArPEAL  from  Prince  QeoTgt*a  County  Court  Ejects 
4»tiMi'i«rpr«?MiiM*fnent  for  a  tract  of  land  called  MvndilP^  Survey,  Th« 
*»j^*^';^*rj  defeo^ant,  (now  appellee,)  took  defence  on  v'airant,  an4 

ilS'iJi?itTriS  1-  At  the  trial  the  plaintiff  read  (?  eivd.ence  tU 
S^bJ^/iTiiS  patent   of    MundelP*   Survey^  granted  to  the  lessor  of 

tmmikt  aiMlpny-  -  ^  .  .  _.  '1 

fneiit  ol  ikf  tnm|Mi«in«ii;  or  •  rertiftcate  of  Mirvey  imder  a  rmn^Kifi  or  otU«r  wimBt.9ii4  fmfmemtm 
tlH*  mmiMnition,  tnd  hhC^  of  )HiMlf>tioii  eaiile^4eiiC  on  tucb  ef tatabte iiH^-Msrt, d&  1Mr]i^^«u  ltq<^ 
Inp  thf  tanw,  •lid 'ho»r  i-tmiming  ^dei  hini    ^  _'  . 

Wiifiv  the  dtfetidaBt  tn  tjectiwoc ^ffcit^  m  tvMroee  ceiiam  cmnniot^  vamnVi  rnrntftmrnm^m 
ie^4,  fbr  tKc  tunrrviKic  •vrt^ra  parce U  of  IaoU;  and  to  protr  that  thr  land  ctHctl  ^  ^«  loF»k«cii  to 
louk  defener.wat  lorvrytil  bwili'V  thtf  kaidl  »animn,  vttd  that  a  patent  htdVtW  ffnunwd^ltfrHar  JvS 
|\,  and  thai  UK  lury  oiit^iit  tu  pM»upie  »«tt^  paifnt  to  hart:  mmd,  be  oQlrkti  in  i:vidf««<^  n  ^6  ttvm 
M  ^  iu  /  K.  d&icd  ia  YNi6,  fi»r  »  p«n-«fi  ft  Hrnd  va'kd  fi  ;^  alio  errtaio^  ouk*  mi  ilKr»«ii*  raMa,  ill n  ha 
tkat  a  a  lind  Imn  u  Mirvt-^i  d  fur  N  H  ip  MH'ft,  and  an  aliettaiiifD  ilictcvl  in  1700  b)  N  Bto  J  R,  and  flMI 
&<  waaa|-|«rwMd4pomedb>  RJ^A"^*  <to*dirum  J  VwHLUiray^toA^Wa^E  f  JilJllili 
iSr  ^ftit  n-nu  trvtn  ITSl  t«  1773,  and  Hit-  ^luii.}  ti«4e«<wnicMf  'irbni  1<»1  to  t90«,«tid  tUKt  R  L.  anfffia 

^^  k^  brcD  in  poueHkni  durinr  lUat  U|)m  — //rM,  ttmt  t^rw  laeM  ««cc  a0t  |iiilei«M  fog  *t  Jvy 
"caimt  apaiiuu  murdwN  a  tori^liMlcaliudaJS.    - 
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H\\t  plaintHf  tm  ffie  ftlst  ^  OctiW  1«03.  a*d  4  t>4-       1814. 

^Uni  Tor  i?Mira  Kw«rve,  dated  tti  1695,  ginwteH  t6  -War-  ^{V;^ 
^cai  M&die,  iiBciting,  that  the  Mid  A/oorc  had  set  forth  ijj;;^. 
that  he  had  a«js*gned  unto  Wtn  by  Mn^oh  /?to/!^  of  Caft^rt 
'cotintj,  t  certain  tract  of  land  for  455  acfed  in  (divert 
■county,  BuVvejed  fb*-  the  naid  heall  the  25th  of  July  \m\ 
and  that  the  surveyor,  in  retUHihig  the  aaid  c€rt1fi<iat^  of 
said  land,  had  through  mistake  certified,  flijrt  said  iand 
Traa  kid  otit  for  said  Binll  by  virtue  of  a  warrant  for  1000 
tlSWs,  grafited  to  him  th^  15th  of  F'ebruary  1685,  whereai 
in  reality  the  warrant  then  granted  to  hfm,  and  by  virtue 
whereof  the  said  land  was  Ikid  out,  was  for  l500  acres, 
by  means  of  which  mistake  of  the  surveyor,  the  said  BenlP$ 
grant  of  'said  ia'rid  had  been  delayed  to  b^  passed.  That 
the  said  Moo^e  had  made  it  evidently  appear,  that  the  said 
455  acres  were  survcfyed  for  said  Beall  by  virtue  of  a  war- 
rant for  1500  acres  granted  him  on  the  said  I5th  of  Tebru* 
ary<  there  b^ing  so  much  of  the  said  warrant  no  otherwise 
made  use  of*,  and  no  warrant  for  lOOO  acres  of  that  date 
bieing  grartted  to  the  said  Beall.  Wherefore,  it  appearing 
)m1pabty  that  it  was  nnerely  thd  mistake  of  tlie  sun'eyor  in 
inserdn^  in  his  certificate  the  words  tOOO  only,  in  lieu  of 
1500,  and  that  the  said  Moore  prayed  that  the  mistake 
ihight  be  rectified,  and  a  giant  to  him  made  pursuant  to 
the  said  BmWg  assignment,  &c.  Therefore  there  was 
granted  to  the  said  Moore  all  that  tract  or  parcel  of  land 
called  BealPs  Reserve^  ^y'^^S  '^  Calvert  county,  on  the 
west  side  of'  Patuxent  river,  aQd  in  the  freshes  of  the  said 
river,  and  on  the  west  tiide  of  a  brancli  called  CoUwgtonj 

'  imd  on  the  west  side  of  Edward  Jsaac^s  land,  beginning, 

'  &c.  containing  455  acres,  tie  further  gave  in  evidence, 
that  his  locations  on  the  plots  in  the  cause  were  correct. 
I'he  defendant  then  read  in  evidence  the  following  extracts  '^ 
from  the  land  office,  of  three  several  warrants  having  is- 
sued to  Ninian  Beali^  to  wit:  "May  ^J,  1694.  Warrant 
for  5000  acres,  dated  the  18th  of  July  lG89,  granted  to 
Ninian  Beail  of  Calvert  county,  this  day  renewed  for  tlic 
said  quantity.  December  20,  1694.  Warrant  then  grant- 
ed to  Mmwi  BeaU  for  ICrS  acres  of  land,  due  to  Mm 
by  renewnrent  of  that  quantity  out  of  a  warrt.  for  9000 

■  acres;  gfaAted  him  ty  renewmcnt  the  -asd  of  May  1694. 
SepteWber  -SI,  1695.  Warrant  then  granted  Ninian 
Suil  ^  C^eri  tonnijf  for  400  acres  of  land|  being  dike 
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^-''^^^^^  lind,  granUd  him  tif  reoewmeiU  the  30th  nf  Oec^atbfir 
1694."  Ad4  to  prare  that  Jica/T^  lUiervt^  the  Jm4>I^ 
which  the  dcfendaat  took  defeocef  was  sHr^ieyed  m  viflipe 
•f  the  said  warrants,  and  that  ihe  same  had  baaa  patoBt^ 
to  said  Nmian  Bmdl^  and  that  the  jurj  ni^t  aad  wgiil 
to  presnme  sach  patent  to  have  issifed«  he  also  ofiRuiMl 
in  evidence  a  deed  from  said  Ninian  Aall  to  Jmms  Mmn- 
tm^  dated  the  15th  of  Julj  iro6^  for  all  that  tract  or  par* 
eel  of  land  called  Be(tU^9  Reserve^  lying  in  Prince  G^orgt^ 
county,  on  the  west  side  of  PfUuxenl  river,  in  the  woods» 
and  on  the  east  side  of  the  main  branch  of  Piseatawfigj 
•beigianing  at  a  bounded  white  oak,  being  the  S  W  booad- 
ed  tree  of  a  parcel  of  land  snrveyed  for  TliomoB  Brooke 
called  The  ForeeU  thence  S  S  W  320  ps.  to  a  bomdcd 
white  oak,  thenoe  £  8  £  200  ps.  thence  N  X  E  340 
ps  thence  with  a  straight  line  -to  the  first  bounder,  cont^- 
ing  400  acres  more  or  less.  And  also  read  in  evidence 
the  following  entries  from  the  rent  rolls,  to  wit:  ^^400  a- 
«7res,  16«  rent.  Beoll-s  B^eroe  sur.  17  Jane  1695,  Jar 
CoU  Nin.  Beall  beg.  at  a  bd.  oak  of  the  land  called*—^ 
Po^  Col.  ^in  BealL  400*-l&— Jomet  Baniim^  lEip 
NMan  B$aU  ISA  in\j  1706.  400-^\6^Be4dPM  Jtmerm, 
surveyed  17th  of  June  1695,  for  Col.  Niman  BhU,  he^ 
at  a  bound  oak--Poss.  400—0  16  0.  Ridwrd  Let^  tm^ 
Also  a  deed  from  the  said  JamBe  .Ronton  to  RieharA  Z#v 
dated  the  third  of  August  17S7,  for  all  that  tract  4ir  pun^Bl 
of  land  ca^lledt  BeaWs  Reurve  lying  in  Prmu  .6e^r^^ 
county  aforesaid,  and  adjoining  to  |i  parcel  of  land  balpff- 
ing  to  Thomas  BrooktZy  called  Potomak  ForeeL,  dMitva- 
iBg  400  acres  oi  land  mure  or  less«  Also  ertr»<^  6mi 
Princn  CreorgeU  county  debt  book,  showing  that  yftrt-af 
BeaWs  Reserve^  400  acres,  was  dur^  to  Rickari-Zeef 
from  the  years  1753  to  1772^  bclusive.  And  to  fn^ 
that  Richard  Let  had,  and  those  claiming  under  iiuA*b%r6 
been  in  the  possession  and  the  use  of  said  land,  .fvecrvfd 
by  competent  witnesses,  tliat  for  a  number  of  yeatw  pM^ 
and  as  far  back  as  the  recollection  of  the  witnesses  eirtsM 
ed,  that  said  lapd  had  been  cultivated  and  n^^  bj  said 
Lee^  and  his  tenants,  and  that  no  person,  to  the  kn&mledff 
of  the  witnesses^  had  possessed  any  part  of  aaid  ja»d| 
except  said  Rkhard  Lee^  and  those  claiming  Hisdiv 
kimi  claiming  the  saa^  aa  BtaU^i  Btefnge^    tmt  4M 
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ll"0»ft  of  BtalPn  BMitfve^  n%  located  by  defendant,  and  fio       1814. 
4Knch  thereof  ad  wa«  comprehended  within  the  tines  of  7%e 
jfilfdM  of  ShretOibwy  Resurveytd^  as  located  on  the  plots, 
Imd  been  fn  the  continued  possession,  use  and  occupation, 
of'theownersofsai^  last  mentioned  tract  of  land,  from 
about  the  time  of  the  same  being  taken  up.    It  was  fur- 
ther proved,  that  Richard  Lee.  under  whom  the  defendant 
claimed,  lived  at  this  time  about  SO  or  40  milea  from  said 
land,  and  that  Iln»9eU  Lee^  his  heir,  was  a  minor,  and  died  - 
under  tlie  age  of  21  years;  and  that  the  witnesses,   who 
were  about  the  age  of  sijcty  yealrs^  lived  on  the  adjoining 
land.     And  to  prove  that  Richard  Lee,  and  those  claiming 
under  him,  had  been  charged  wkh  and  paid  assessments 
fur  said  land,  the  defendant  offered  in  evidence  the  assess*- 
trtent  lists  of  Prince-George^ 9  county  for  several   years; 
by  which  it  appeared  that  in  1781  and  ir8«,partof /JfoWa 
Pittf lire;  400  acres,  was  assessed  to  Richard  tee.   In  178$ 
part  of  BeaWs  Plains y  by  resurvey  400  acres,  was  assess- 
ed to  him.     fn  ir86  part  of  BeaiP9  Pleasure^  400  acres, 
tenanted  to  Sam!.  Townstnd^  was  assessed  to  him.    In 
ir93,  1798  and  1804,  BealPt  Reserve,  400  ^cre9^  was  as- 
sessed to  his  heirs.     A^d  to  prove  that  the  land  stated  in 
4he  asseftsment  books,  and  the  land  included  in  the  deed 
from  Mman  Becdl^  and  referred  to  in  the  rent  rolls  and 
debt  books,  were  the  same,  the  defendant  offered  in  evi- 
dence, that  BealPs  Reserve^  as  located  by  him,  was  situat- 
ed In  the  hundred  a(  Prince^George^s  codnty,  distinguish- 
ed by  €hruh  Hundred^  from  which  the  said  extracts  are 
taken^  and  that  the  said  Richard  Lee  had  no  land  called 
B$edPs  Pasture^  BeaiPs  Pbnns  or  BeaWs  Pleasure^  unless   • 
BtaWs  Reserve  had  acquired  those  names  by  reputation. 
And  also  offered  in  evidence,  that  Richard  Zef,  and  those 
clatmhig  under  lum,' had  paid  the  taxes  on  the  whole  of 
Be^Vs  Pasture^  and  that  the  same  had  not  been  assessed 
ttf  any  other  person,  and  that  the  whole  tract  was  general- 
ly understood  to  be  the  property  of  saki  Xee,   and  these 
■claiming  under  him.     And   also  offered'  in  evidence,  the 
frtlowing  certificates  of  adjoining  surveys,  and  which  were 
tittly  located  by  the  defendant,  viz.  Potomack  Landings 
surveyed  the  5rth  of  April  1685:  The  Forest^  surveyed  the 
5th  of  September  l604:  ^reivsbury  Plains^  surveyed  the 
«d  of  Octbber  1719:  Tlie  Widouf^  TtoublCy  surveyed  the 
15th  of  January  1733*3}  BlaeMock^  Fenftf  re, 'surveyed  the 
YojL.  m.  50 
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18t4«        15th  of  December  1755;  and  ThtHdmofiShrtmiikm^^m^ 

vejed  the  25th  of  lanuary  1 77%.    It  was  «lto  Iprovid,  tbt 

the  record  books  of  the  land  office  had  b«M  searched^  aai 

no  patent  for  the  land  called  BealPi  Jie^etvt^  Ibr  wUch  the 

defendant  took  defence,  ceotd  befonfid^  narany  eertificiti 

for  the  same.     And  farther,  that  the  record  book  fir  pt* 

tents  and  certificates,  recorded  in  th€  jwar  1695,  wis  ia 

the  land  oflice.     The  following  teatimony  wasalaoby  coi* 

sent  admitted:  The  deposition  of  John  LaUakoH^  who<ie 

posed,  that  ^^previovs  to  the  year  trOO,  the  register  of  tlie 

land  office  did  not  record,  as  it  appeiira  bj  tiieoW  i^eard 

books  in  his  office,  the  payrofent  made  by  the  party  of  Ike 

composition  mmiey  for  lands  anrteyed  for  such  party,  or 

make  any  margtnal  note  in  the  record  of  the  o«Hiilcatfrof 

such  payment,  whether  the  certificate  was  made  opoa^i 

warrant  of  resurreyi  or  whether  the  certificate,  whA  le- 

turned,  rncloded  more  land  than  was  expressed  opaa  de 

warrant  or  warrants  upon  which  the  same  was  made.  'Dat 

in  the  year  1 679,  and  before  and  after,  as  fiir  dowa  m  the 

year  troO,  there  are  many  certificntea  for  lands  surrejed 

fur  different  persons,   recorded  in  the  famd  office^  upia 

which  it  cannot  be  fonnd  that  there  h  or  are  any  piaA  m 

patents  recorded  in  said  (office.    That  it  is,  and  alwi^lif 

been,  cnstomary  to  recite  in  the  patent  or  grant,  when  '^' 

sued,  the  consideration  tfpon  which  the  same  tsisOeci^  ni 

the  mantfer  in  which  the  composition  money  for  As  M 

mentioned  in  such  grant  was  paid.    That  ma^e  tiw  revfhi- 

tion  several  old  patents,  granted  betwfsen  the  jears  \W 

and  1701,  as  far  back  as  the  year  1682,  which  Wert  in  the 

hands  of  those  holding  under  the  patentee  therefa  aiawlf 

and  which  had  never  before  been  recorded  in  the  hmd  if* 

fice,  have  been  produced  to  him  to  be  recorded,  and  hift 

b^en  recorded;  that  it  has  sometimea  happened  tvhimmr 

since  he  has  been  in  office,  that  the  person  fur  «ihett  •  ^' 

tent  was  made  out,  tosr>k  it  to  the  governor  to  prwaf«  *** 

signature,  and  having  obtained  it,  never  retnmed  the pst»t 

to  him  to  be  recorded,  whereby  it  happened  that  a  piW 

in  such  case  did  regularly  issue,  and  yti  there  Wtt  ae^  ^ 

no  record  of  it  in  his  office.    That  for  war  thirty  ]««* 

last  past,  he  has  from  time  to  time,^  freqaeody  heard •»' 

port,  that  one  of  the  old  record  books  iti  tie  PrefHW**/ 

land  office,  containing  the  necord  of  patently  h«»  ^^ 

lost    Tliat  the  record  bo>ks  in  the  kmd  office  i^  f^ 
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one  to  A«  fifher,  and  that  ha  never  found  a  reference  to       1S14. 
any  racord  book  which  is  not  to  be  found  in  the  office,  and      ^-^~|^ 
*Aat  he  from  thence  ia  of  opinion  ao  record  book  has  been       cierWe* 
'lostoot  of  (mid  office,  burnt  or  destroyed.     Also  the  de-     *'*    * 
>posilton  of  John  Brewer^  who  dep  osed,  that  he  was  rnd  &t 
preaeiit.is   an  assistant  clerk    to   John  KUty^    register 
of   the    laod    office,     and    bad    for    eleven    years    last 
)Mist  been  clerk  in  said  office,  apting  for  many  years  in 
said  office  as  a  clerk  to  John  CoUahan^  the  register  of  said 
'  office,  and  that  he  never  heard  or  understood  that  any  jre- 
cord  book  belonging  to  said  office  bad  been  lost  or  missing 
of  late  years.     He  never  heard  or  understood  that  any  re- 
cord book  of  snid  ofice  had  b^en  lost  during  th^  revolu- 
.tiooary    war,   ^r  at  aoy   period  shortly  before.      That 
Mr.  Callahan^  now  deadg  iptbrmed  him,  that  he  Jmd  never 
seoA  in  the  office  a  reference  to  a  book  in  the  office  which 
he  oo^ld  not£ad^  that  seeing,  a  r^cArd  book  of  certificates 
in  the  office  for  a  numbei'  which  he  could  not  find  patents^ 
he  was  aometimes  induced  to  believp  a  record  book  of  pa* 
'  iepts  might  have  been  lost;  but  on  the  whole  he  thought 
finbook  was  lost.     That  the  warran.ts  are  all  recorded  in. 
idifferent  bttoks  from  the  books  in  which  tiie  certificates  and 
^ants  are  recorded,  and  he  never  heard,  nor  from  many 
^ears  examination  of  the  records  has  |ie  aoy  reason  to.  he* 
lieve,  that  any  record  book  of  warrants  was  lost.     The  de* 

*  iattdant  also  fiS^red  in  evidence  the  warrants  and  the  rent 
YoUs  aforesaid,  together  with  the  otlver  evidence  offered  by 
him,  to  prove  that  the  said  limU  was  in  the  possession^of 

.  Ike  land  until  his  conveyance  to  Jdmet  Rantqn^  and  to 
prove  that  fianion  also  possessed  the  same  until  his  conr 
"veyance  to  J^e,     And  also  gave  in  evidence,  that  Rui^eU 

vX€«,  the  grapdson  and  heir  at  law^  died  without  having  is-* 
sua,  and  leaving  Sarah  Jiuasell  torUet,  Jinn  l4t%  Eieanor 
J^enseneAd  Margaret  Clerklee^  the  wife  of  the  defendant, 

.  hia  heirs  at  Uw.  The  defendant  then  prayed  the  opinion 
of  the  court,  and  their  direction  to  the  juiy,  thM  if  they 
find  the  several  facts  as  stated  by  the  defendant  to  be  true, 

,  tlmt  than,  although  they  find  the  facts  fi^tated  by,  the  plain- 
tifi'to  be  true,  they  may  and  ought  to  presume  a  patent  is- 
sued for  BeaWs  Eesirv^  and  as  contained  in  the  hcfore 

*  HKatiia^  deed  from  Be^l  to  lianton;  and  if  they  find  the 
hscatioo  of  the  deed  as  made  by  the  defendant  to  be  true, 

.^iM^lhen  they  ought  to  find  a  verdict  for  th«  defe^dant^ 


Digitized  by 


Google 


4fi8  CASES  IN  TVR  CO^X  OS  APPEALS 

/"^ 
1814.       HiiA  opinion  aod  diredlon  the  Court,  £^9  ^1^4  CferHJbi 
^    V  '^      J."]  gave  to  tbcjurjr.     The  pUiqtiff  excepted. 
ciJkiM  ®'  '^^^  plaintifr  then  prujcil  the  opiition  ^  tbc^conti 

and  their  instractions  to  the  jurj,  that  the  efi^epca  mAk 
cause  wag  insufiicient  to  justify  the  jarj  in  .ptffawmiig  tte 
a  grant  was  issued  to  jV/nt<vi  Bcall  for  BfttiP^  jR^wol 
But  the  court  refund  to  give  such  ipstrucU^fia*  The  plais* 
^  tiff  excepted^  and  the  verdict  and  ^udg/u^ui  t)einf  agaioit 

him,  he  appealed  to  this  court. 

The  cause  was  argued  before  CiiASEt  Ch,  J.  aadNi- 
CHOLsox,  and  Earle,  J. 

Key.Sbat^wi  Mtgmdt^  for  the  PhthttMi;  coirfjRiM, 
that  there  was  no  case  where  the  court  had  directed  the 
jorj  to  presume  a  grant  where  there  bad  been  no  cerfffi- 
-cite  of  survey,  composition  paid,  and  possession  hdd 
tinder  it  They  referred  to  BtJP^  Le99€e  V8.  €hu^l 
Ibtrr.  i"  Johns.  119.  Cockeyes  Leate  vs.  Smkk^  (mtoiOt 
and  KeUy*  Lwee  vs.  GreenJiM,  ^  Barr.  4*  JbUXm.  UU 

Martin^  for  the  Appellee,  cited  JJhyd  vt. .  Go^An^t 
Narr.  ^  APHen.  354.     €afroQ^  d  ak  Leottt  ©#.  JSwrndt^ 
4  Han.  ^  M'Hen.  887.    S.  €.  5  ifarr.  ♦  JbAits.  US^uA 
Tilt  Mayor  of  Kingston  vpon  Hull  V9.  Hofner^  1  Qo9f^ 
102.  -        - 

Chask*  Ch.  J.  doJivered  th?  opipion  of  t^e  court    Ol 
court  are  of  opinion,  that  the  court  below  ^redio  oi«^  - 
.   "  ing  the  jury  to  presume  a  patent  issued  {^it.BfaiC^i^ 

oervtj  as  contained  in  the  deed  froip  Bcqtfl  to  Aimi^^' 
th^  facts  and  circumstances  stated  t\2  ^^  defondant 

Th^  court  are  of  opinibn,  that  to  lay  a  Jfonpdatto.ivtte, 
court  to  direct  the  jury  to  presume  a  patent  froflitbs  Pro- 
prietary to  any  person,  it  is  necessary  to  show  so  UHfil'f^ 
title  from  the  Pi-oprietary;  that  is  a(i  eqoitable  interest <ie^ 
rived  from  the  Proprietary  by  a  located  warrao^  aa^  ft** 
ipentof  the  composition;  or  a  ceitifipate  of  ^arTtyss* 
common  or  other  warrant,  and  payment  of  tl»ecQinp«ii#>*t 
and  a  length  of  possession  copsequept  on^vcheqvi^' 
interest  in  th^  person  acqiiiriog  the  same,  and  tksse  ;i«Hii- 
ipg  under  him. 

In  this  case  it  appears  that  the  origip  of  the.cJeifO<W%^ 
titl^  to  BealPs  R^erxe^  \%  the  deed  fropi  Minim  1^  *•  ' 
Barnes  H^nton,  and  that  all  the  facts  aw^  firfftW^ff*^- 
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fMAoequMt  to  ihe  date  of  the  said  deed»  ivith  the  posset*       1814. 


^too  in  RUhati  J>ft  aod  those  claiming  Under  hin)«  are 
cleilaoible  from  the  same  source— the  deed  Jrom  Beall  io     ^,  vt 


9e)i»boovit 


i2op9loil«-— and  in  thj^t  mauner  may  be  accounted  fon  At« 
e/mrd  Ia^  and  those  claiming  und#r  bim^  were  intruder^ 
on  .the  Proprietary*  and  their  po^^ession  tortious,  conse- 
quently the  defiant  can  fierive  po  aid  from  such  posse^r 
sioo^  as  %  constitaent  p^rt  of  the  grounds  oii  which  the 
prayer  to  the  co^i*t  to  direct  the  jury  to  presume  a  patent 
istiued  for  Be(dPs  Reserpf^  wa^  fouo<led. 

The  court  dissent  fron^  the  opinions  of  ||i^  court  l^Io^r^ 
Id  both  the  bills  of  exceptions. 

7|2poj«|£^x  R£^.¥:as£]it  Aiii>  papcrsii«KD<)  avar^d; 


Rench  ▼#•  B£LT2P^pi>yiR.  1I«:oember. 

Afvkal  from  a  ^u^gmerlt  rendered  in  Vfashington  Cpun-  ig'^'^lj^lS^lf*^ 
iy  f}iMirt,  In  ftivopr  of  the  plaintiff,  (now  appellee,)  in  an  StT.oVbJJ.'I^^i?! 
ftcticHi  of  IrespQi?  ^tffc  e&m*t/w  fregiU  The  close  wa»  !Mwi"«*^u^rJi^^ 
called  Conitnfion.  The  general  issue  was  pleaded,  and  ]^  ^ua^^T^ 
plots  were  made.  Irr*^  l^lJixS; 

1;  At  fhe  trial   thf  plaintiff  ofTered  in   evidence  theJirm^nTnuX 
patent  for  a   tract  of  land  called   ^png  ileadow  £n-«tiiIndT»!iirrJI 
iarg^    granted    to    Darnel    Puippy  the    5th    of  No-  .a  u'uie  pro. 
vember  ir5|,  reciting  that  Thomas  fresap  had,  on  the  l6thS"Xiermuw*'w 
of  irnie   1799,  granted  him  a  tract  of  lapd  palled  /^ongtHttA^o^^^^^ 
Meadaw.%  containing  550  acres;  and  had«  op  the  30th  ofwhfihf^niraurnt 
Jun^  1742,  granted  him  another  tract  pf  land  called  7%e»*fi«.^o"iV«iIuiiI 
JSdaU^$n  to  Lonx  Meadow^  for  110  acres:  apd  had,  on  the  »•  iiHrjui^iMtuNi 
8th  of  August  1743,  granted  him  another  tract  called,  7^^c«»"j'[»«:tnirp»«e 
JVe$t  AdtHiion  to  Long  JIfffidoWf  conttLxning   100  ^^^^^^  %*Si t,*^^^^ 
&c.    That  the  said  tracts  were  resufveyed  by  the  said 
J)ulmtj9  and  a  certificate  thereof  returned,  dated  the  I&t 
of  August  1746t  reduping  the  whole  into  one  tract  called 
Long  khadow  Enlarged^  beginning  at  the  original  begin- 
ning tree  of  lA>ng  Meadow^  and  runniMg  69  courses  viz. 
S  la*  W  €2  perches,  then  ff' 5S4  perches^  ihen  N  10^  VV- 
^  106 py.  N  46*»  W  lOI  ps.  N  70^  W  64  ps.  &c.  containing 
St31  acres  of  land.    He  also  read  in  evidence  the  patent 
for  The  Reiurvey  oi(\  Batcson^s  Stxifej  granted  to  J^eler 
Heneh  the  17th  of  June  ir57j  statinn;  that  the  said  Rotc/t 
wss  seized  hr  fee  simple  of  a  tract  of  land  called  Strife^ 
origiaallf,  tm-tlie 7th  rtf  Auyjst  lT^9n  granted  to  one  Ed- 
ysgrd  Dawion  for  150  af  res,  &c.    f  hat  thp  said  tract  w^is 
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18f4.       ♦esnnreyed  by  the  nid  Nench^  and  t  certificate  thereof  i*- 
^^^^     tttroed  dated  the  6th  of  Octfilipr  ITJS,  and  the  tratrt  oUei 
n^.       TV  IRnurvry  •n  DtntsotCs  SMfe^  begimving  at  the  «tigi- 
Ua!  beginning  tree,   and  mnning'lO!   co«r§es|  tbe   Slat 
tonrae  whereof  h  a«  followa,  tiz.  ihm  N7^  W  170  ^cr* 
cftw  /a  f^a  fTirf  o/"  226  perche$  on  the  setond  fhtt  afairmd 
cf  fand  called  Long  Mtndow^  and  nmniXi^  tc^ft  uM  land 
n  S58  perc^e*,  N  10*  W  106  pa.  N  46*^  W  140  ps.  N  ftc. 
enntaining  2345  atrea  of  land.     He  alao  offered  in  evi^wice 
the  patent  of  a  tract  of  land  calfed  Comit^tion^  ffnutmt  ta 
George  BtifThoorer  on  the  Hth  of  October  18C5,  svrvcj- 
rd  under  a  tipecial  warrant  on  the  9^  of  May  1804^  far* 
ginmng  at  the  end  0f  the  fid  line  of  Long  Meadow  JSniarg^^ 
ed^  granted  to  />,  Dtdany^  and  ntmung  with  aakl  li»e.£ 
S75i  pf.  to  the  45fh  or  S  64*  ^  162  pa.  line  of  Ltm^  4Kw- 
(fcw  Enforged^  granted  to  Henry  Dogvel^  and  wHb  saM 
line  B  64  E  4  pa.  to  the  foortk  line  of  Cow/iwawrftow  ef 
fViendship^  and   with  aakl  line  rereraed,  "W  6  fm^  tot^ 
epd  of  theSd  line  of  aaid  land,  and  revorsng  aaid  lisaS 
59i*  E  147  pa.  8  70''  W  4^  ps,  |#  the  end  of  ihmH  5Qpw 
tine  of  7%€  Jie$wrTey  on  DawmiU  Sirtfr^  N  7^"  W  170 
p$«  W  SdO  ps.  (hence  by  a  atraight  line  to  tka  begiaiiiMi^,  om- 
taining  81  acrea.     Also  the  patent  of  a  UB^of  lupd  cM- 
ed  fjOng  Meadow^  granted  to  TfwmoM  Crtwp  mm  tin  Ifilli 
of  June  17^39,  beginning  at  a  buumled  red  oak  »tMulia§.M 
the  west  aide  of  NtaPt  Meadoto^  below  tbe  wio^lh  oL  a 
tlrn'm  that  comes  out  of  a  great  pood  being  in  tb^  siufi-iaid, 
and  running  thence  N  75''  W  200  percbcs,  tbepiV^Sr  JP 
140  perchcMf  tlien,  &c«  contiMoing  550  acres  of  i|md«    <4iw 
the  patent  of  a  tract  of  land  called  Contmuaiion  ^JFVimd' 
shtp^  surveyed  on  the  3d  of  July  1770,  9nii  grmnttd  to 
Samyei  fivghe$  on  the  Sd  of  January  1771,  begioDuig  at  the 
end  of  10  ps.  in  the  15th  li|ie  of  7Vie  JiemrtBiey  on  Pm^^m^t 
Strife  grat»ted  {oPeier  Bench  Uie  17t]i  June  1757,  amleas- 
ning  thence  N  72"^  W  104  perches,  @  70°  W  88pa.  N  5M.W 
147  pA.  E  35  perches,  g  64^'  R  108  ps.  N  70°  |i  ig  ^  8  71^ 
K  106  ps.  llieri  wiih  a  titraiglit  line  to  the  beginiiiiftg,  ca«* 
taining  5 1  acres  of  land.     Also  the  patent  of  a  tract  callid 
Downexfi  fjOt^  Surveyed  on  the  lat  of  October  1742,  |wl 
granted  to  Robert  Downey  oo  the  t3th  of  July  1745^  bt- 
ginning  at  a  bounded  walnut  standing  in  a  gifie  abwat  • 
quarter  of  a  mile  from  the  said  Downeg^z  hone,  ^oxA  tmr 
Ding  thence  &  66''  ^V.  60  pi.tbfo  K.  70''  W*  m  p^^ltm 
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K.  fl^  B.  100  {>•«  ftim  N.  M  .^.  then  K.  TO""  &  .83  pi,  iai4. 
then  by  ft  straight  Kne  to  the  beginniiig,  containing  50 
i^res.  H«  then  pn^red  the  trespais  eomplain^  of)  ftfid 
gave  IB  evidence  the  plots*  explanations,  and  htg  localionit 
Mid  proved  that  tvch  location^  were  true,  life  defen* 
dant  then  offered  ia  evidence  the  patent  before  menttoMid 
i»f  Long  Miwlew^  granted  to  Thamai  CreiMp  the  l6th  oC 
Jttrie  1739.  Also  the  patent  of  Long  Meadow  Enlarg^i^ 
granted  to /fenry  Ibjruer  tlie  1 6th  of  September  1763,  re* 
citing  that  he  was  seized  by  porehase  of  and  in  a  tract  ee 
parcel  of  land  called  hong  Meadow^  iyingi  &c«  originally 
«n  th^  5th  of  November  1751  granted  unto  D.  Dulany  for' 
ei3t  acres.  Tliat  en  the  Mi  of  June  175ft,  Dulan^  ob* 
iained  a  special  warrant  to  resurvey  the  said  tract,  with 
liberty  to  include  any  contiguous  vacanc/.  In  pursuance! 
of  which  a  t^survey  wm  mad6,  and  the  certificate  thereof 
I'etumed  into  the  land  ofBc^,  by  which  it  appeared  there 
was  the  quantity  of  %$7Q  acres  of  vacant  land  added,  vrhkh 
certificate  of  resurvey  the  said  Boquet  purchased.  Tlvat 
the  line*  of  the  Resurvey  ifiterfering  vritli  other  lamlsy  ca* 
Yeats  had  been  entered  by  different  petsons  against  patent 
isHuiBg  thereon  I  that  B0quel  belDg  willing  and  desirous  to 
settle  and  adjust  thesaid  disputes,  prayed  a  special  warrant 
to  resurvey  the  aforesaid  tract  of  land  called  Long  Mea^ 
dow^  with  liberty  to  eerrect,  &c.  warrant  accordingly  issu^ 
ed  l^idi  April  1763,  and  certificate  of  survey  dated  the  7th 
efMay  1763  returned,  called  Long  Meadow  Enlarged. 
Beginning,  for  tiie  ondines  of  the  resurvey  of  the  wholes  at 
the  begtmiing  tree  of  a  tract  of  land  called  Downeyi^t  Con* 
trimnce,  taken^up  by  iHUiam  Dotmey^  and  which  said  be- 
ginning tree  does  stand  N.  82^  £.  £6'ps.  from  the  end  of 
the  55th  line  of  the  original  of  this  present  resurvey,  and 
running  thence  N.  88i^  W.  36l  ps.  S.  15°  AV  4^ps,  &c. 
containing  4163  acres  of  land.  Also  the  patent  of  Lang 
Meadow  Enlarged^  granted  to  Daniel  Duiany  on  the.5th 
of*  November  1751,  as  before  mcntione<K  Also  the  patent 
f»r  The  Resurvey  on  DawMn^e  Slnfe^  granted  to  Pettr 
Rench  on  the  17th  of  June  1757,  and  also  before  mention* 
eiL  The  defradant  then  offered  parol  testimony  to  prove 
ihatthe  tract  called  Long  Meadow  Enlarged  vrnH  known 
io^eciwintry  before  the  original  survey  of  The  Reeurvty 
m  'Oaw90^e  Strife^  and  was  also  called  iu  the  proceed* 
ings  ia  tbeiand  o£ee  by  tbe^ame  vtt  Long  Meadow^  and 
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1914.  bid  JMfqu'trdd  tfiat  tmme  by  tetmWtoQ  before  th(»  ikHSm^ 
•ttrrejof  Theitetwh^  mi  Dawnovi^i  9tf^  The  fUhtt 
abfected  to  thki  evidence  on  the  git»u«d,  that  it  teoded  b 
yfWtj  (^r  centrftdrct  the  call  in  the  £lst  Hoe  of  Tht  EeiHf- 
vey  on  DawtonU  Sirifk^  and  prayed  the  opinion  of  At 
court,  and  thek*  direetkm  to  the  jory,  that  there  in%  tib 
tmblgttitj  on  the  lace  of  the  certiScate  and  gracft  in  the  cdl 
of  the  21 9t  line  of  7\e  Resurvej^  an  DawionU  Ari^to 
liBng  9feiidowi  and  that  no  f)arol>>r  other  proof  t^ali  be 
admitted  to  virj  or  contradict  the  grant  at  to  that  call,  tni 
that  the jorj were  boand  to  go  to  the  poiilt  called  for^ifk 
waa  poaaible  to  do  so,  and  If  imposfdMe  to  gratify  thftt  eitlf 
that  then  the  same  most  be  rejected^  and  the  cooMe  ml 
diaUnce  adhered  to  with  or  without  correcting  Tarittiw. 
The  Court  IShriteri  A.  J.]  eofttained  the  objtctkmf  ari 
five  the  direction  to  the  jory  as  prayed^  The  defeodi&l 
excepted,  &c. 

%  The  <lefemUnt  then  prayed  the  <9pinton  of  the  omrt, 
that  if  the  jnry  were  of  opinion  from  the  evidence  ihut  Long 
Ateadom  Snierged,  located  on  the  plots,  was  genenlfj 
known  in  the  n«>igHboorhood  by  the  name  of  Long  AhoAnFt 
at  the  time  TTre  Reouroey  on  DamnonU  Strffe  was  taken  o|)^ 
and  had  alao  been  referred  toby  aaid  name  in  proceedfa^if 
Dieland  office,  and  in  other  patents  And  particoFariy  iaAt 
patent  o(/A>ng  Meadow  Enlarged  granted  Btnty  /hf/d^ 
and  that  the  call  in  77^  Reeurvey  on  DawsonU  Slr^^ 
the  second  line  of  Long  Meadow^  was  meant  and  iotewial 
to  be  the  second  line  ofLong  HHtadow  Enlarged,  iJ^dt  tkea 
the  jury  might  so  &nd«  and  regulate  their  verdict  aceordiii{- 
Jy.  But  the  court  refused  to  give  this  opinion  prayed  ty 
the  defendant,  kiecause  no  ambigoity  appearing  ootlifiKe 
of  the  grant  of  7^  Rtturvey  on  Dawton's  Sir^e^  no  ^' 
fence  de  fu>rs  the  g»*ant  con  Id  be  admitted  to  control  orii- 
ry  the  call  expressed  in  its  2l5t  line;  but  wcreofopiBi»»» 
and  so  directed  the  jury,  thut  if  the  jury  found  there  wia 
iro  such  point  as  was  cailad  for  in  tliat  line,  then  said  in^ 
must  be  run  the  course  and  distance  expressed  Hi  the  p^U 
with  or  without  variation.    The  defendant  excepteiU     • 

3.  The  defendant  then  prayed  the  court  to  direct  i^ 

jury,  that  it  was  a  matter  proper  to  be  deciiled^by  the  jwj^ 

wiiether  the  call  fii   The  Reiurvey  on  DuwsonU^ffi*^ 

.  the  end  of  226  perches  on  the  second  line  of  Lo^g  ^f*" ' 

</oir,  and  running  with  the  said  laod|   wa«  a^sftU  pwiP* 
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trecticm;  b^ttt  wwe  gf  o]^o»f  aiui  imitracted  the  Jnry^thtt  ^••'''»*' 
if  tii^j;  fouml  there  were  na  226  perches  in  (he  secuwd 
U^e.^  L^mg  Meadow  called  for  in  tlie  i^rant  of  Tht>  B^ 
^f(krv^  pa  DqwB^A^s^Slrtft^  that  in  law  the  call  could  net 
be  grati&edy  aid  they-  iaiu»ti  ruo  couma  and  distance  a9  to 
that  line,  lyitk  or  witkout  variattoo.  The  defendant  ex* 
ce|ited. 

4.  Tlie  defendant  then  prayed  the  eoart  todh^et4he 
ji^ry,  that  the  call  in  the  £Ut  line  of  The  Reiurwy  en 
JDawaon^s  Sirifi^  to  the  end  of  926  perchea  on  the  Becond 
Une  of  Long  Mead<nv^  and  with  said  tract,  was  a  call  to 
Lcang  Meadow,  although  there  were  only  140  perches^  not 
£26  pecchest  in  the  second  lini^  of  Long  Meadow^^ni  that 
the  jury  migiht  locate  The  Reswvey  on  Daw9on^$  ^Ifift  so 
as  to  run  the  twenty-seoomi  iine  of  said  land  with  Lang 
Meadow  But  the  court  refused  to  gire  thia  direction^  fae^ 
ing  of  opinion  that  the  22d  line  waa  a  dependent  location 
of  the  2l8t»  and  must  commence  where^the  2 tat  ended; 
and  that  if  the  caU  in  the  21st  lioe  could  not,  under  tbo 
opinion  of  the  court  already  given,  be  gratified^  that  then 
the  22d  must  comoieaceaod  run  from  where  the  jury  should 
find  the  2lst  ended*  according  to  the  course  anddiatancet 
inuthor  without  variation.  The  defendant  excepted;  and 
il^e  veidict  and  judgiuent  being  against  him,  he.appealod 
III  this  court. 

The  cause  was  argued  before  Chase,  Ch.  J.  and  Nx- 
CROLSOif,  CSarlE)  and  Johnson,  J.  by 

Mmiin^ioT  the  Appellant;  and  by 
JSey^  for  the  Appellee. 

1*hey  referred  to  Smithes  Le$9een»*  VolgamotSf  WhM^ 
2  Hnrr.,^  Af-he/u  155.  fVebb^s  Lessee  vs.  Beard,  I  JFIarr^ 
4t  Johns,  $49;  and  Carroll  et  al  Lessee  vs.  Norwood^  i% 
tfiis  court,  at  December  term  181§l  (a)^ 

*C»Asi£,  Ch.  J.  deliTered  the  opinion  of  the  court!  On 
fheyirf/'blll  of  exceptions.'  The  court  are  of  opinion,  that 
the  learned  judge  belbw  erred  in  refusiiig  to  admit  parol 
evidence  to  g(i  to  the  jury,  to  prove  that  the  tract  6f  land 
citled  Long  Meadow  Erdarged,  granted  to  Daniel  ZhUanj/ 
wtlie  5th  of  November  1751,  waa  known,  and  bad  ac- 

VttJ  See  5  Bah:  a  Johns,  163, ' 
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18 1 4.  qdired  the  nattte,  by  reputttioo,  of  l^ong.  Meadow.  The 
'court  being  of  opinion*  that  Long  Mcadoio  Enlargetl  wad 
capable  of  acfjuiring  the  name  of  Long  M^tdow  bjr  repo^ 
tatioOf  and  the  reference  to  it  lij  way  of  call  was  a  good 
and  legal  Tefer,encf ;  and  if  (he  jury  found  that  Lon^  Mta- 
dow  Enlmrgid  SUM  known*  and  had  acquired  by  lepotati- 
on  the  name  of  Long  Meadow^  they  were  hound,  in  loot- 
ing Tlu  Remhey  on  Dawion^s  Sirife^  to  run  the  iUi 
amirte  of  thit.trtct,  to  wit^  N  H°  W.  170  pa.  to  the  tw- 
Inination  of  2£6  perches  on  the  second  line  of  lA>ng  Mta^ 
dow  Enlarged^  and  the  subsequent  courses  specified  la 
The^  Sesurvey  on  Lawaon'^s  Strife^  accordingly. 

The  court  dissent  from  the  Opinions  expcessed  by  iiie 
eonrt  below  in  the  first  Itnd  second  bills  of  exceptions. 

On  the  thud  bill  of  exceptions.  The  ooUrt  are  of  opi- 
nion, that  it  exclusively  belongs  to  the  power  and  jarisdio 
tioa  of  the  court  to  determine  on  the  true  construction  and 
operation  of  grants^  and  whellier  a  call  in.a  Certificate  d 
survey  is- to  be  gratified  or  not,  and  in  what  maoner;  and 
that  it  exclusively  appertains  to  the  province  of  the  jur; 
to  find  fiacts,  and  ascertain  tl)e  true  place  or  point  called 
feff  according  to  evidence  iegally  adonssible  by  the  cooft* 

The  court  concur  with  the  court  below  in  refusing toj^ire 
ibe-  directions  prayed  in  the  ildrd  and  fourth  bills  of  ei- 
•options* 

JUDGMENT  BEVXaSBtt* 


DbcembriI.  t>ORSBY  VS.  CouRTENAT,  d  id.  Lessee. 

«J«?»™d^  Appeal  from  i?a//«Viorc  County  Court.  K/ectment  on 
ir'^;X'1hI5  l'»«  Je»n'»*ic  of  John  Skinner  for  lot  No.  38,  in  the  (yty  rf 

were    authorbtd. 

•monc«t  other  thinp,  to  toansf  to  C  S  «  1«t  of  n««itd  No  38,  m  TMTn»«iit  of  •  d. lit  due  fiw«  T  n» 
C  S,ui  CMP  he,  C  S,  cttiHeiitt  to  aceiiii  and  pcc*-i¥c  miiJ  \oi  in  kiititf^etifm  of  siid  drbi,  witlio  m  *** 
firoai  the  dwe  of  the  deed.  On  the  80th  of  Scptt^nber iTVO.  the  chanrtllur, «»«  b.-hilf  «f  •••^*'*''.'2i 
Vtyed  the  lot  to  M  «ndH,  reoiring  in  his  cm»ve)iii^  that  tb«  commiMionpn  of  conftf««<d  Brwn  pre 
^erty  gold  tke  lot  to  JO^  «hou>Id  and  vmvevetl  it  to  V  D,  and  th  it  T  I>  had  panvtyt^n  »^ 
•nd  H,  &•.  *  IT,  L  W,  8  C  and  T  D,  in'  !;»*2,  rxt»cui»-d  23  Jxifirti  tn  rtic  state,  ^JJ 
•et  of  Majr  1781,  ch.  S3,  for  propcrtj  purctewed  by  them  of  th«  ttaf.  J  H,  anth  T  Df""^' 
F  hia  tttretiei,  m  ITll  passed  their  hood  to  the  state,  and  which  waj  rfleased  by  i"**  «»« ' 
Z  Dy  the  rxecuirix  and  devisee  of  1  D,  hT  the  aet  of  IWI,  eh  54.  I'roceM  ira^d  lu  1788, "» tZ 
Ibrmtty  tn  the  ael  uT  Way  ITll,  rA  38, mi  the  li  hond%  exeeu«ed  «y  X  D,  and  oihm. m  ^^\^ 
«ed  m  1700,  and  by  hia  wiU  df^viaed  hn  whole  equate,  rcnl  and  per»onal,to  K  D»  ^^TJli^ 
•ppoiired  hM  exrcntrix.  T  b  died  iwohrent,  without  leaving  Mlllaient  P'«»»«' »>  «f  ^1.  h- T 
due  m  ttie  ^tate;  and  J  D,  L  W  and  S  C,  were  inwhent,  and  %wre  r  riilariy  dnHitrir«f  "n*ffc?!ll 
MlvanC  taw  afWr  the  date  af  Ibe  honds,  and  hu«>r«  iJb:  di»th  «f  T  D.  tn  ItWf|w  tef'^^Sf^Syj 
MlulKMi  directed  th«-  irensurer  to  cancel  all  bond*  iriveii  tu  ihe  state  by  J  D,  E  :*  ■««•  *  "•""Lfh* 
X>,  L  W,  8  C  and  T  D,  By  the  act  of  179 1,  ch  54,  the  legi«Iature  d^iaiU  Omt  th**:  >5!«»"  I^'IjC 
•bore  reaoltti too,  wa^  to  benefit  E  D.  and  lier  ^hiidron,  and  not  the  nvditor*  of  T  D,  ©r  ^nyjj^ 
liefaoB,  aad  thet  repealed  the  re«o1ution»afMl  diri'ctid  the  treaRurev  to  reoeiw  t^  ^"<!t  5?^J*liSJH 
Ihera  to  K  D,  to  her  u»e,  after  baTini;  acknowledged  and  t'nd«>i-««*tl  on  each  hoiid  ^a^'^^^^^.Titajfca 
hj  the  ttato  <rom  herfor  the  tuw  du«au  ai«li  lm.il;  and  that  the  tli.Mild  maud,  u^  If  w  ••jt«  f'.'"y«jj  jC 
Iriaoe  of  the  state.  The  act  wa»  eomtelied  with  liy  the  {rea^iivr.  Under  the  viU  of  ^  *^*!Ili21|I 
-^ ^•rfa»taiiMh,*Df«i«j»a*atapgaaeaaii«ofU»iM»W.rC^»nU»d*|di|q««"^^ 
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Ji^liimerty  described  by  metes  and  boiit)ds^.    I^endhig  the       1814* 
suit  Skirmer  dicdi  and  Ilercvles  CouriMay^  and   others,       ^^JT^^^ 
his  devisees,  were  niade  parties  in  his  stead*    'tTie  general     „^^JJ,,^    > 
Issue  was  pleaded. 

i.  At  (he  trial  the  plaintiff  gave  in  evidence,  that  7%^ 
nuts  Dorsejft  deceased,  was  in  Ma  life  time  seized  in  fee  of 
the  premises  in  the  declaration  mentioned,  and  while  S^ 
seized  made  a  deed  of  conveyance,  regolarlj  executed,  ac- 
knowledged and  recorded,  dated  the  12th  of  Angiist  1788| 
to  Archibald  Atoncrief  and  VyUUam  Hammond^  recilktg 
that  said  Dorsey  being  indebted  to  certain  persons  in  son* 
dry  sums  of  m^ney,  was  desirous  to  secure  the  payment 
of  them,  and  had  agreed  to  execute  said  deed.  Hetheret 
fore  granted,  £(c.  to  Moncritf  and  Hammond^  said  lolf 
&c.  and  that  Monorirf^  Hamtnondj  and  thi^ir  heirs,  should 
have  full  power  and  authority,  at  all  times  thereafter,  t^ 
convey  and  make  over,  by  a  gooil  and  sufficient  deed  or 
deeds  in  law,  to  Clifford^  &c.  and  his  Helra,  for  ever,  &c« 
all  that  part  of  the  lot  of  ground  above  described,  situate 
in  BaltimovB  town,  &c  in  payment  and  satisfaction  of  t#o 
bills  of  ex(^hangc,  &c.  provided  CHffbrd  consents  to  accept  - 
of  and  receive  the  said  part  of  a  lot,  &c.  asa  eompensatioa  for 
the  said  money  doe  on  the  said  two  bills,  within  six  weeks 
from  the  date  thereof,  &^c.  Also  that  Monctitf  &  Hrnn^ 
mondj  and  the  survivor  of  them,  and  their  betrsi  shoutd 
have  full  power,  &c.  at  any  time  to  m^e  over  and  conyej 
by  a  goo<1  deed,  &c.  to  Charlet  Situart^  his  heirs  and  asN 
signs,  part  of  the  said  lot,  &c.  in  payment  and  satiafacttoa 
of  the  sum  of,  &c.  due  to  the  said  SlpmrU  provide  tho 
said  Steuart  consents  to  Accept,  ^c.  The  plaintifffurthaT 
proved,  that  Charles  Sieuarij  in  the  deed  mentioned,  wai 
the  person  mentioned  in  the  record  of  certain  proceedinga 
in  the  court  of  chancery , herein  after  set  forth,  and  wastkt 
surviving  executor  of  James  Dick}  and  that  the  lot  of  ground, 
^n  the  said  deed  mentioned,  as  conveyed  for  the  use  of 
Charles  Sleuart,  was  the  one  for  which  the  ejectment  wi|» 
brought^  He  aUo  i^d  in  evidence  a  i^A  duty  esecutedt 
acknowledged  and  recorded,  from  the  chan«elJor  of  thia 

Umiif^t  «rtc  !iir»imt  T 1^  a»r  Oi*  «WH  «Jn*to  l*in(U  •nJ  rreorere* Ju^^ifment  in  178«.  Bte  mri  oof  • 
Kireffirifn  thereuii  ftgnimt  £  r»,  a%  nDPC*iti*iS  ot  T  D.  and  ubuun^M  a  fiat  in  1^*^  C  8  In  1794  l|M  * 
Mil  in  cmn9»r}' ai*iiiniit  M;|nd  H,to  eompn  ttiem'tn«>Sfr«it«  t)i«>  l^rtfttVoy  •onVeTinc  to  him  thr  lot 
Ko  3 ',  and  1  dejirce  paut^  for  (hat  pnrpow;— Hc't/v^^"^  "***  nmrd  nnd  dtrcr*^  c<hiM  not  \k  r«*d  fti  eri- 
lienee  iu  an  autiou  of  ejrttiM^i  brmiirlit  b)  J  S*s  ^•mpo  a^ntt  K  O,  for  the  recHrerr  or  the  «aM  lot* 
Bdd  aUit,  ttiMt  the  d«  cive  nt  il»v  cbHikCt-lio.-,  tu^ther  witli  ihe  deed  t\rorr\  M  and  H  to  J  S,  Ui«  leuiar  of 
the  plnimilT,  bud  i%tf  on<ir««ft««  C  b,  wat  not  kulQeyiit  evidvtieeaf  •  due  CMcuHfai  of  the  trtujl  m  ih* 
fleed  fl-otn  T  D  lo  M  and  H 

In tKW  ea«  thf  tet^or  of  th«  ptMHtiflT  dietf  p^g^fOT  caetuit,«ad  1# d««iMeit^cMl4MiC  m^iWii 
^u  of  tbe  kttd  in  disptttc«  wmc  iiude  filrUeti 
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1814.        ttafe  to  the^Mitd  Monerirf  and  Hammond,  dated  tlie  530ilr 
of  September  ir90,  reciting  <hat  the  cemoiinsioittrs  for  fte 
Mie  of  coofiiicated  Britinh  property  told  lot  No.  S8,   in 
Baltimore  town,  to  Ji^Aw  Dor9ty^  who  sold  and  coovcycdt 
the  same  to   TTkonuu  Dorsey^  that    TT^omot  Dorsey  bad 
conveyed,   &c.  to  Moncrief  4'  Hammond,  &c*    The  de-    • 
fendant  then  gave  in  evidence,  that  Tlunnag  Dors^y^   m 
hi8  ilfe-time,  together  vrWiiJohn  Dorsey,  Luke  IVhteJeruA 
Samvel  Chaae^   did,  on  the  4th  of  February  ir82,   pass 
their  bonds,   payable  to  the  State  of  Maryland,  for  tbe 
principal  som  of  ^8140  0  0,  payable  in  Ullsof  credit  is- 
sued in  ptirsuaoce  of  the  act  of  assembly  io  such  case  made 
and  provided;  which  said  bonds  were  taken  in  virtue  of  the 
act  of  May  session  1781,  eL  33,  for  property  sold  under  that 
act.    That  John  Doriey,  with  TTwmaM  DorseyAwl  Edward 
Norxoood,  securities,  passed  their  bond  to  the  state  of  Afe- 
ryland  for  the  principal  sum  of  £1379,  which  bond  was  re- 
leased to  Elizabeth  Dor$ey,  the  defendant,  the  executrix 
and  devisee  of  TTtomas  Do^tey,  agreeably  to  the  following 
statement  of  account  by  71  Haricood^  treasurer  of  the  wea* 
tern  shore,  chai^ging  confiscated  property  sold,  and  into*  * 
rest  due  on  the  bonds  given  therefor,  crediting  payments, 
&c  aod  also  crediting,  on  the  I6(h  of  December  1790,  by 
confiscated  property,  for  bonds  cancelled  agreeably  to  a  re«' 
solution  of  the  general  assembly  of  this  date,  (2Sib  of  De-.  - 
cember  1791,)  £1397.     ^'The  above  bonds  of  ^lSr9prin«^  . 
cipal,  received  of  Eliza*  Dorsey^  and  delivered  to  her 
again,  with  tlie  following  endorsement-^satisfaction  reoej?* 
ed  by  the  state  from  Eliza*  Dorney  for  the  sum  due  on  this 
bond,  tliis  I6th  of  December  1790 — and  I  have  delivered 
the  said  bonds  to  the  said  Eliza.  Dorsey^  to  her  ose^  ao 
cording  to  an  act,  entitled,  '^An  act  for  the  relief  of  ££*  • 
Zftbeth  Dorsey^  executrix  of  TJidnms  Dor$ey^  late  of  JJm^ 
Arundel  county,^  passed  December    HSil    1791.^    »Siie 
further  gave  in  evidence,  that  such  process  was  issoed  osi  - 
tiie  said  bonds  from  the  general  court,  and  such  proceed'^ 
ings  were  had  therein  from  time  to  time,  as  are  specified  - 
in  tbe  clerk's  certificate,  showing  that  process  issued  on 
S3  bonds  executed  to  the  state  by  John  Dornyf  jMh0 
Wheeler,  Samuel  Chane^  and  Thomui  Doreey,  on  tbe  4tk 
of  February  1782,  fqr  £8140,  which  said  proceedings  were . 
in  conformity  to^  and  by  virtue  of,  tbe  act  of  May  sesaioa 
1781|  eh^  33,    She  further  iptye  in  evidence,  that  the  i 
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Tfiorhaa  Domey  fWed  M)metime  in  the  year  17^,  haTing      19!  i 
fii^t  made  His  wil!.  dated  the  14th  of  March  1790)  where- 
by he  devised  hig  whole  estate,  roal,  personal  and  mixed^ 
■  after  payment  of  hia  dehts^  to  his  wife  Elizabeth  Dorsey^ 

and  appointed  her  his  execatrix«  &c.     She  farther  gave  in 
eridence,  that  the  said  Tltonuu  Dorsey  died  insotrent  with- 
'  out  leaving  sufficient  property,  real  and  personal,  to  p«y 

'  his  debt  due  to  the  state;  and  that  John  Dorset/^  Lvkt 

Wheder  and  Samuel  Chase^  were  insolvent,  and  regularly 
'  discharged  under  the  insolvent  Jaw  after  the  date  of  the 

'  said  bonds,  and  before  the  death  of  the  said  TTiomas  Por* 

'  m/,  and  never  discharged  any  part  of  the  said  debt  to  the 

'  the  state.     She  further  gave  in  evidence,  that  the  general 

^  assembly,  at  November  session  1790,  passed  the  following  ' 

^  resolution  in  her  favour.   "Whereas  the  resoiution  ot  this 


session  in  favour  of  Elizabeth  Dorsey^  executrix  of  Thomas 
Dorseyy  is  defective,  and  does  not  sufficiently  express  the 
meaning  and  intention  of  the  legislature — Resolved^  That 
the  treasurer  of  the  western  shore  be  and  he  is  hereby  au- 
thorised and  directed,  to  cancel  all  bonds  now  in  the  trea-  ' 
aury,  whereon  any  balance  may  be  due,  given  tn  the  state  \ 
by  John  Doreey^  Edward  Norwood  and  Tlwmas  Dor8€y\ 
and  by  John  Dareey^  Luke  fVheeler^  Samuel  Chase  and 
Tliomae  Dorsey.*^  She  also  gave  in  evidence,  that  at  No- 
vember session  1791,  the  general  assembly  passed  an  act^ 
entitled,** An  act  for  the  reWef  o^  Elizabeth  Dorsey^  execu- 
trii^nf  Thomae  Doraey^  late  of  ^nne  Arundel  county^  de- 
ceased," reciting,  Ihat  **the  general  assembly,  at  their  last 
seseion,  did  by  their  resolution  authorise  the  treasurer  of 
the  tvestcrn  shore  to  cancel  all  bonds  then  in  the  treasiiry, 
whereon  any  balance  was  due,  given  by  the  afin*e«aid  Tho^ 
ma9  Dofsey^  and  other  persons  in  the  said  resolution  men- 
tioned; and  it  was  the  intention  of  the  general  assembly 
by  the  said  resolution  to  benefit  the  said  Elizabeth  Dontrj^^ 
and  her  diildren,  and  not  the  creditors  of  the  said  Thoman 
Dorsey^  or  any  other  persons  whatsoever;  and  the  same  i^ 
not  sufficiently  expressive  of  the  sense  and  intention  of  the 
legislature;  and  doubts  having  arisen  whether  the  said  re- 
soltttioh  can  be  of  benefit  to  her  or  her  family;  and  all  the 
•aid  bonds  are  yet  uncancelled,  and  the  said  resolution  has  * 
not  been  carried  into  effectfand  this  general  assembly  be- 
ing  deshDUS  and  willing  to  carry  the  intention  of  the  legis* 
I&tire  ifito  f«H  effi^^t^  Be  it  enacted,  &c.  that  tlie  wdre* 
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IS!  4*  K^tttion  be  and  the  samje  is  hereby  repealed.  aB(I  the  trea- 
^•"V*^  surer  of  the  western  shore  is  hereby  authorised  and  direct- 
ed,  to  receive  the  said  bonds,  and  deliver  them  to  the  si^i^ 


tVUUc9%J 


liHzabeth  Dorscy^  to  her  une,  after  having  acknowledged 
and  endorsed  on  each  oond,  satisfaction  received  by  the 
state  front  the  said  Elizabeth  Ihrsey^  for  the  sum  dae  ob 
each  bond  at  the  date  of  the  said  resolution;  snd  tlie  said 
JfiKzabeth  Dorney  shall  stand,  in  law  and  eq!iity»  in  the 
place  of  the  state,  and  be  entitled  to  retain  in  her  hands,  in 
her  own  rights  the  money  due  to  the  state  irom  the  said 
TliOTtaat  Dorsm/^  at  the  time  of  passing  the  before  recited 
lesoltttion;  provided  that  the  said  l^/tj^o6f/&  Z>or«fy  shall 
BAt,  in  virtue  of  this  act,  be  entitled  to  ask,  demand,  sue 
for,  recover  or  receive,  the  amount  or  value  of  the  aai4 
bonds,  or  any  part  of  them,  of,  or  from,  apy  of  the  co-ob- 
)igors  in  the  said  bonds,  their  heirs,  executors  or  adminis- 
trators.'' She  further  gave  in  evidence,  that  nnder.and  b/ 
virtue  of  the  said  act  of  assembly,  the  treasurer  of  the  western 
shore  did  deliver  up  to  her  the  said  Eiizftbeth  Dorsfy^  the 
defendant,  all  the  said  bonds,  with  such  e^orsement  on  each 
bond  as  is  herein  before  mentioned.  That  19  pursuance  of  the 
U'ilt  of  the  said  Thofnaa  Dorsey^  and  umter  the  assignment 
aforesaid  of  the  said  bonds  |ii\d  debt  from  the  state,  she, 
the  defotidant,  did  immediately  enter  into  the  possession  of 
i\ie  said  lands  mentioned  in  the  declaration,  and  had  beett  / 

ever  nnce  in  possession  of  the  same,  claiming  right  there* 
i(*.  She  further  gave  in  evidence,  that  Charles  Stevart^  im 
the  deed  of  trust  mentioned,  prosecuted  a  suit  against  s^id  ) 

Thomas  Ihrsey  fur  the  debt  aforesaid  due  by  kim  to  said  | 

^tevart^  and  obtained  a  judgment  therefor  in  the  genera^ 
court  at  October  term  1788,  upon  which  he  sned  forth  e 
writ  of  copxaM  ad  saiisfuciendum  against  Tlwmas  Dorseyp 
returnable  to  October  term  1789,  to  lie  ip  the  office;  and 
did  further  sue  forth  anther  writ  of  ctupias  ad  satisfacien" 
dum  thereon  a^inst  the  said  Thomai  JPorsey^  returnable 
to  May  term  1790,  to  which  no  return  was  made  by  the 
aheriflf;  and  did  further  sue  forth  to  Octttber  1791,  a  writ 
of  scire  fiuias  against  the  said  Elizabeth  Borsty^  exeeutrit 
^  the  said  Thomas  Dorsey^  to  revive  the  said  judgment 
again»t  her  as  executrix  aforesahl,  and  did  so  prosecute  said 
writ  of  seirt  facias  as  that  a  judgment  theraon  was  obi 
taiuvd  at  May  term  1794.  The  plaintiff  having  produced 
BO  other  ^yidence^  lh$n  that  which  is  herein  aAer  mentioe- 
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tif  to  prove  th^t  the  said  Charles  Slaiart  hid  accepted 
the  said  preroUes  in  the  declaration  mentioned,  according 
to  the  terms  of  the  said  deed  of  trusty  thlen  furthertd  prove 
the  title  under  the  said  deed  ot  trusty  he  dtfered  to  read  In 
evidence  the  proceedings  in  the  coiii  t  of  chancery,  on  a 
bill  filed  by  Charles  Slmdrt  ^  James  M'Ctdloch^  surviving 
executors  of  James  Dicky  against  ^rchihaid  Moncrief  ^ 
U'm.  Hammond^  on  the  14th  of  Au^^Ust  ir94i  setting  forth 
that  7%omas  Dorsey^  beiiig  indebted  to  the  s^id  Sieuart  $* 
M^Cullochf  executed  to  them  two  bonds,  &c.  the'  same  be'' 
ing  for  property  belonging  to  the  estate  of  James  Dickf 
sold  by  the  said  executors;  suits  wer^  brought  thereon^ 
arid  judgments  recovered.  That  the  said  Dorsey  executed 
a  deed  of  trust  to  the  said  Moncrief  fy  Hammond^  &c. 
That  in  virtue  of  said  deed  the  Said  trustees,  to  pay  and 
Satisfy  the  judgments  aforesaid,  were  authorised  and  em- 
powered to  convey  to  the  said  Charles  Steuart  4*  James 
APCutloch^  in  fee,  that  part  of  the  said  lot,  &c  provided 
the  same  waa  accepted  by  the  said  Steuart  fy  AfCuIlochla 
full  satisfaction  of  the  money  due  as  aforesaid.  That  no 
other  sums  of  m(mey  than  the  amount  of  the  judgment, 
aforesaid,  were  due  to  thesaUl  S,  &  i/*C.  from  the  said 
Dorset/^  or  Dorsey^  fPheeler,  &.  Co.  and  that  the  name  of 
the  said  Sleuaft  was  alone  mentioned  in  the  deed  as  being 
a  person  of  more  business  than  the  other  two  co-executors. 
That  the  said  fSleuarl^  by  his  attorney,  Sometime  after  the 
execution,  of  the  said  deed,  accepted  aind  agreed  to  take 
the  Said  part  of  the  lot  aforesaid,  as  expressed  in  the  deed» 
and  offeied  in  consideration  and  sattisfaction  of  the  said 
judgment;  and  tlie  said  Dorsey  was  pleased  therewith,  and 
begged  that  no  execution  on  the  judgments  might  be  sei-ved 
on  hinx  or  his  property,  and  in  consequence  none  ever  was 
served.  That  after  the  judgments  and  deed  aforesaid,  tlie 
chancellor,  in  order  to  carry  the  trusts  into  full  elfect  and 
operation  with  the  consent  of  the  sal*!  Dorsn/^  conveyed 
an  estate  in  fee  to  tlie  said  trustees  of  the  said  lot.  The 
tiustees  refuse  to  c(mvey,  &c^  The  answers  ot  Moncrief 
and  Hammofid  shited,  that  they  were  willing  to  execute 
the  trust  in  the  nianner  the  chancellor  shall  direct,  &c. 
Decreed^  the  24th  of  August  1801,  that  the  defendants  con- 
vey by  deed,  &c.  to  the  compUinants,  all  that  part  of  a 
lot',  &c.  No.  S8,  in  full  satisfaction  of  all  claim,  &c.  by 
the  cumplaiaants  agaluot  the  defendai^    To  this  en- 
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IBt4«  dence  the  (lefeodanl  objected.  Bat  the  Coort^  lN4cholg$n$ 
^■*V"~^  Cb.  J.  and  Hoilingsworth^  A.  J.]  ovemiled  the  objectioii, 
and  permitted  the  siid  record  and  decree  W  be  read  id  evt* 
diesce  to  the  jury.  The  defendant  excepted. 
.  2,  The  pUintifT  then  read  in  evidence  a  deed^  mad* 
under  the  decree  of  the  chancellor,  dated  the  ^lat  of  Oc- 
t^r  180l«  from  ifoncri^  and  hdmmond^  to  Jokn  Skin^ 
ner^  reciting  the  decree  of  the  court  of  chancery,  and  an 
assignment  of  Jama  M^CuUoch^s  right,  &c  dated  the 
18th  of  September  1801,  to  the  &aid 'S'/;m7ur.  I'he  facts 
stated  in  the  deed  were  admitted  to  be  true.  The  defen- 
dant then  prayed  the  court  to  direct  the  jury,  that  the  said 
evidence,  if  they  belieTed  it,  was  not  auRicient  or  compe- 
tent to  prove  tl>e  acceptance  by  Charles  Sieuari  of  the  said 
lot  80  conveyed  in  trust  for  his  use,  in  satisfaction  of  the 
debt  in  said  deed  mentioned,  within  six  weekn  from  the 
date  of  said  deed,  according  to  the  terms  thereof.  But  the 
court  were  of  opinion,  that  the  decree  of  the  chancel  lor, 
together  with  the  deed  from  Moncrieffy  Hammond  to  Jokn 
Skinneu  was  sufficient  evidence  of  a  due  execution  of  the 
trust  icfthe  deed  of  the  ]2lhof  August  1788.  The  de- 
fei)dant  excepted. 

S.  The  plainlifT  then  gave  in  evidence^  that  John  Skin-* 
fur  died  bince  the  institution  of  this  suit,  having  first  duij 
made  his  last  will  and  testament,  dated  the  5th  of  February 
1806,  whereby  he  devised  all  the  rest,  residue  and  remain- 
der, of  his  estate,  both  real  and  personal,  not  before  de- 
posed of,  whatsoever  nature  or  kind  the  same  uiay  be,  is 
manner  following,  viz.  The  one  equal  moiety  or  half  part 
ttiereuf  to  Elizabeth  Rogers  and  ^nn  Rogers^  then*  heira 
and  assigns,  and  the  other  equal  moiety  to  HtrcuUs  Cow-' 
ttnuy^  his  heirs  and  assigns,  for  ever.  And  that  £lizabeih 
Sogers,  who  hath  since  intermarried  with  Robert  MctxweUf 
Jinn  Rogers  and  Hercules  Courienay^  are  the  residuary  de* 
visces  in  said  will,  and  are  the  persons  made  parties  in  this 
cause.  The  defendant  then  moved  the  court  to  dh*ect  the 
jury,  that  upon  the  whole  evidence  the  plaintiflT  was  not  en* 
titled  to  recover.  But  the  court  refused  to  give  the  direc- 
tion. The  defendant  excepted;  and  the  verdict  and  judg- 
ment being  against  her,  she  appealed  to  tliis  court. 

The  cat»e  was  argued  t>efore  Chase,  Ch.  J.  aod  Bvxno^ 
9xs^  Eaulb,  Joox^v^  and  Martiki  J.  by 
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^Mar^i/i  awl  T.  Buthanan^  for  the  Appellant;  and  by  1814^ 


Hatper^  for  the  Appellee. 

ChasS)  Ch.  J.  delivered  the  opinion  of  the  court,  die* 
aeultng  frfmi  the  opinioos  expressed  bj  the  county  court  in 
dll  the  bills  of  exceptions. 

JoH^'soK^  J.  dissented  and  delivered  the  following  of|4 
nion.  Tn  this  case  the  lessors  of  the  plaintiff  and  defendant 
claim  under  the  same  person,  TTiomoi  Der$ey^  the  lattef 
nnder  a  bond  executed  by  Doney  in  the  year  178^  the 
former  under  a  deed  executed  by  him  in  the  year  ir88« 

The  bond  was  to  the  state  of  Maryland^  and  under  an  act 
of  assembly  gave  to  the  state  a  lien  on  the  land  in  question, 
and  that  bpnd  having  been  transferred  by  the  state,  undee 
another  act  of  assembly,  to  the  defendant,  and  that  act  hav^ 
ing  Vested  in  her  all  tite  interest  the  state  had,  (so  far  as 
regards  the  land  in  controversy,)  she  became  entitled  to  the 
lien  on  the  property* 

The  deed  executed  in  1788,  conveyed  several  tracts  of 
hnd,  including  the  lands  in  contest,  to  trustees,  for  the  be* 
Befit  of  certain  specified  creditors,  provided  they  within  sit 
weeks  from  the  date  of  the  deed,  assented  to  receive  the 
trasts  raised  for  their  benefit,  in  fuH  satisfaction  of  their 
cfkims,  and  if  not  so  received,  then  the  trustees  were  to  hold 
the  property,  subject  to  the  control  of  the  grantor. 

}t  appears  to  be  conceded  on  the  part  of  6ie  plaintiff^ 
that  the  persons  for  wliose  use  those  original  trusts  wer6 
created,  were  not  to  have  the  beneJSt  of  them,  except  up- 
on their  timely  assent  thereto,  and  the  consequent  release 
of  their  claims.  It  would  therefore  appear  to  follow,  that 
the  plaintiflT,  claiming  under  one  of  those  creditors,  sliould 
establish  the  due  assent  and  release  of  that  creditor,  b^ 
fixve  he  can  derive  any  benefit  under  the  deed.  To  este- 
Uish  that  fact,  or  to  preclude  the  necessity  of  its  establfsb* 
ment,  he  produced  in  evidence  a  bill  filed  in  diancery  by 
one  of  those  creditors,  against  the  trustees  named  in  the 
deed,  for  the  conveyance  of  the  land  in  question,  with  the 
proceedings,  and  the  decree  passed  thereon,  directing  euch 
conveyance  to  be  made.  The  bill  was  Sled,  add  the  de* 
cree  obtained  long  after  the  expiration  of  tite  six  weeka. 

By  the  decree  ^  land  was  disrtcted  to  be  conveyed  16 
the  complainant*  but  he  having  nsiigned  the  decree  4»  Ae 
pcnon  under  whom  tt^  plaintiflT  daimsi  prior  to  the  G(m« 
VOL*  in.  61 
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ldl4/       veyanc*,  the  conveyaDce  was  made  to  that  person,  andt^t 
to  the  complainant. 

There  is  no  evidence  in  the  cause  to  establish  the  asBent 
and  refease,  except  the  p'rocfeedings  in  chancjBry  hav^  that 
fcflTect,  nor  i«  there  a>)y  thing  to  exclude  the  defcndawt, 
(claiming  indirectly  from  TTwmai  Dorsey,)  fVoih  demand^ 
ing  such  proofs  unksa  the  proceedinj^s  in  chancery  and  the 
deed  will  do  so.  Tlie  questions  then  arise,  are  the  pro- 
ceedings in  chancery  evidence  of  those  facts?  and  if  not, 
do  they  dispense  with  such  proof?  and  if  so,  then  will  ths- 
deed  made,  not  to  the  complainant  ih  the  causes  but  to  his 
assignee,  transfer  to  him  the  legal  title? 

The  proceedings  in  chancery  having  taken  place  in  li 
cause  itk  which  the  defendant  was  no  party,  cannot  be  re- 
ceiveil  to  establish  any  on*  fact  necessary  to  be  proved  in 
this  cause,  and  therefore  it  appears  the  court  below  erred 
in  permitting  them  to  go  in  evidence  to  prove  the  assent 
and  release  to  have  been  obtained  in  doe  time.  But  aU 
though  the  court  have  erred,  yet  if  the  proceedings  super* 
cede  the  necessity  of  such  proof,  the  judgment  Mnw  hav* 
ing  been  in  favour  of  the  plaintiff,  such  error  of  itself  pre- 
sents no  foundation  for  the  reversal  of  that  judgment. 

Tlie  trustees  were  not  authorized  <^  themselves^  to  make 
the  conveyances,  except  on  the  terms  of  the  trust  denf, 
and  yet  as  the  legal  title  was  in  them,  there  it  must  remain 
until  parted  with,  even  after  the  expiration  of  the  time  spe- 
cified in  the  deed,  and  it  is  not  perceived  how- they  were 
to  be  deprived  of  that  legal  title,  except  by  a  conv^nce^ 
or  something  equivalent  thereto.    It  raay^  and  to  tne  seems 
to  follow,  that  therefore  a  conveyance  by  those  trustees  to 
the  creditors,  even  if  voluntarily  made,  without  the  timely 
assent  and  release  of  their  debts,  would  have  vesled  lite 
legal  estate  in  such  creditors.     The  only  effect  wouki  liave 
been,  that  if  the  assent  and  release  had  existed,  then  tlie 
creditors  would  have  had  the  legal  estate,  free  from  ati 
trusts,  if  not,  then  subject  to  the  future  trusts  of  the  gran* 
tor  created  by  the  deed. 

To  me,  then,  it  appears  to  follow^  that  the  persMf,  -to 
whose  use  the  trustees  did  convey,  hokis  the  kga}  esttatt 
which  they  had,  unless' they  were  divested  of  the  same  by" 
the  decree,  directing  the  conveyance  to  the  cotnp{aniMt|i 
in  the  suit  in  chancery,  and  not  to  hb  assignee.  '  '*^' 
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'"The  question  then  becomes  impqrtant,  did  the  decre^  of      1914. 
itself,  or  by  the  deli^yr  alleged,  pass  the  estate?  ^^nrV' 

Before  the  act  of  1 785,  cA.  72,  there  was  no  n^ode  to      ^  ^»  ^ _ 
compel  a  conveyance  under  a  decree  directrng  it  to  bo 
made,  provided  the  person  would  withstand  all  the  process 
of  the  court,  such  person,  although  deprived  by  the  decree 
of  the  eqaitabie  estate,  could  nut  be  divested  o^  the  legal 
one.     The  design  of  the  legislature  was  to  apply  a  reme* 
dj,  and  that  was,  by  directing  that  the  decree  in  certain 
cases  should  pass  the  legal  estate.     The  kgislature  might, 
if  they  had   tltought  proper,  hav^  directed,  that  the  decree 
in  all  instances  should  have  had  efiecti  noi*  does  it  appear 
to  me  that  any  good  reason  can  be  oflfered,  why  such  wi^ 
not  its  provision;  but  such  a  construction.  o(  it,  rt,  appears 
evident  to  me,  does  not  comport  either  with  i^s  letter  or. 
spirit,     if  the  decree  of  itself,  in  all  instances^  passed  th« 
estate,  then  the  deed,  which  the  act  directs  to  be  executed; 
even  when  executed,  could  have  no  effect,  for  if  the  decree 
passed  the  estate,  nothing  remained  for  the  deed  to  Qpi^* 
rate  on.    The  legislature  then  designed,  that  subsequ^J^ 
proQeedings  should  be  had,  to  give  to  the  decree  the  opera- 
tion of  a  conveyance,  and  as  the  defendant  could  not  refuse 
to  convey,  until  the  conveyance  v/as  demanded,  therefore 
the  demand  was  necessary,  as  he  could  not  be  charged  with 
neglecting  to  convey,  until  asked  to  convey,  the  demand 
tlierefore  must  precede  the  charge  of  neglect. 

Such  I  l\ave  always  undei stood  to  have  been  ^he  con* 
^{ructiop  of  the  act  of  178%  and  indeed  I  am  not  sure  that 
the  demand  must  not  appear  by  proof  in  the  court  of 
chancery^  and  that  the  refusal  or  peglect  must  appear  by  a 
9cd>sequent  brdert  or  decree  of  the  chs^ncellori  before  the 
conveyance  of  the  legs^l  estate  was  perfected- 
.  It  has  been  ^ed^  where  would  be  the  legal  estate  if 
tlie  defendant  should  die  after  tl^e  decree^  and  before  the 
conveyance?  \(  I  am  correct,  it  would  be  ii^  his  h^ir,  and 
it  if^ould  only  be  a  common  c^ie^  of  the  legal  interest  be- 
ing in  onct  and  the  equitable  one  in,  i^nother,  and  in  the 
aamjb  manner  as  if  after  a  sale  of  Ispd,  a^d  before  tbe  con- 
veyitnce,  the  person  who  sold  it  should  have  diedf  hi§  heir 
:woald  have  the  legal  es^t^^^ijid  the  purchaser  or  his  xe^ 
preaentative,  the  equitable  one,  it  would,  be  one  oCthppe 
^ualues,  for  which  pj^bapa  it  is  iH»possibl((  U  prQvidjf^^ 
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1Sf4.  Vtmn  these  refntfks  ^heiit  my  opinkm  it,  that  the  taert 

trred  in  pcrmiUing  the  j^mcceclmgs  in  chtnecry  <0  gp  in 
•vi^etiee  to  prove  purticolar  Tacts*  bot  thtt  thej,  ami  tfie 
deed  bj  the  trustees  to  the  assignee  of  the  compbinaDty 
were  proper  evidence  to  make  oat  the  title  of  the  person 
wider  wliom  the  plaintiff  claims. 

I  therefore  difier  in  opinion  from  the  court  belov,  on 
the  second  bill  of  exceptions,  but  as  that  was  pronounced 
"tipOB  Irrelevant  matter,  and  not  affecting  the  plstntiiTs 
right  who  obtained  the  judgment,  that  jndgmcnt  onght  to 
be  affirmed. 

The  prior  Hen  of  the  bond  can  have  no  efi^et  on  the  !e« 
gal  right  to  the  land,  the  lien  did  not  divest  that  legal  right, 
and  that  having  been  transferred  to  the  lessors  of  the  plain- 
Hffy  he  was  entitled  to  recover,  still  (perliaps)  holdings  it 
subject  to  the  defendant's  prior  equitable  right 

/UnOMSKT  EKVERSEDf  AMD  PROCEOEMDO  AWARDSO. 


DscsMUlt.  SstL  VS.  Brown^s  Adm*r. 

^iik^^d*^!^     Appeal  from  a  decree  of  the  Court  of  Ghancery.    The  ' 
SSi!!S!r^V'Mid  chancellor's  opinion  sufficiently  states  the  case. 

mm  •btll  fii««l  m 

n?!^^^!^^     KiLTT,  Chancellor.  (July  term  1810.)  A  bill  of  revivnv 
•<»M«  the  prnrredii  has  been  filed  by  the  complainant,  (now  appell^^}  on  a  bHI 

o«  Hm  iM^.  ir  there  — ,,,  %      f  r>  %  A.n-#»     •       »  •     •  • 

b  •  jutftommt  ».  tiled  the  4th  of  September  1806,  by  nw  intestate,  against 
fnicorprtiirto  ttji  the  present  defendant,   (now  appellant*)  and  AT.  Brewer. 
Sie*V*2^  JjThe  object  of  that  bill  wa^  to  have  the  contract  annelted 
^hJSli^p^  between  Btotcn  and  the  defendant  Jhrcwtr^  who  bad  sold  • 
^"7JftaI»ifu  *^  ^^^  *he  property  in  question,   under  a  ilecree  of  this 
court  in  a  suit  by  the  defendant,  Bd!^  agai^^st  a  certaip  W. 
Bfcvm^  on  a^iorfgage  held  by  the  said  Beli,    It  wiU  be 
seen,  from  the  pfoceedin^  in  that  suit,  that  a  cMm  was, 
made  by  B^  OgU  on  a  judgment  prior  to  the  9M>i;^age, 
which  claim  the  comph^ant'^  i^testi^^e  had  pr^nred  m 
ass^ment  ofyand  which  he  had  ^laime^t>iebenefirof,and 
was  klwrnt  to  nsake  ttse  of  at  law  until  restrained  hy  an  in* 
jencti^  {rom  this  court    From  the>  answer  of  Kdfi^  and 
4iie  agreeii(ient  of  Jwne  S^tO^  it  appfars  Ibat^he  wMe  case 
i$  iibnitted,  akkd  the  intcrtst%  ef  ^e  aeafer|l^pa]Bti^  are  t# 
ke  deterameA. 

By  the  (reunse)  for  SiB  it  u|  eon^en^,.  ^t  0^  k^ 
his  f  laiffl  |>y  U|  <^wii  negl'^^e^  ajidl  Um4  the  M^sqrfai*- 
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imr«  intestatet  having  porq^titsefl  ^t  ike  sa)e  ^y  Bnfveu       }S}4. 
the  trustee*  with  a  kjauwledgeof  thatcUitPy   ought  not  -to      ^^^'^^^''^^ 
be  allowed  aDj  deduction  oo  (^ccuuut  thereuf«  suppooirig  H       ^t» 
to  be  valid.     But  the  chancellor  i«  of  opioioPt  that  the  . 
claim  of  B.  Ogle  was  eutitlcd  to^  preference,  and  tha(  it 
is  now  before  the  court  to  be  considered  iii  flie  same  man^ 
ner  as  if  he  bad  been  a  par<j  to  the  oriu;inal  bill.     Jpecreed^ 
that  (the  contract  not  b^injg  aiinulled  as  is  therein  priced  J 
the  injunction  heretofore  issued  be  perpetual.     Decreed  aU 
BO,  that  the  claim  of  the  complainant  op  the  ju(l|;^nent  as- 
signed by  £.  Ogle  have  a  preference  to  the  claim  of  the 
mortgagor,  Bell^  out  of  the  proceeds  of  the  sale  made  by 
the  trustee.    Brewer.    From  litis  decree  the  d^iendaoti 
JSell,  appealed  to  this  court 

The  cause  was  argued   before  Cha^e^  Ch*  ^.  and  ]pu« 
pHANAN,  Eaki-e,  and  Maqtik,  J.  by 

Martin^  for  the  Appellant;  aud  Iqr 
M^grudeXy^  foir  the  Appellee, 


^Vest  vs.  J.  &  B.  Jarrett.     ^  Secemb|!:ii* 

Appeal  from  9  decree  of  the  Co«rt  of  Chancery.  The  .J"  ^Xn^t^^% 
hill  of  the  complainant,  (now  appellant.)  filed  on  the  27th  Er  V;!""^^^^^ 
^f  January  18.06,  stated  that  a  tract  of  land  called  Norfolk i^l^lt^,l^'^Z\ 
was  surveyed  for  one  Mooberry^  and  the  certificate  thereof  ar''"'tltom-r*!Jl^ 
assigned  to  the  complainnjit  on  the  Stl  of  September  1794.  ^("jtnd,  niu'Tj 
That  /.  Juf,rett^  one  of  the  defendants,  (now  one  of  the  j*'tatt*'ii*iiMi''n, 
appellees,)  claiming  title  to  the  land,  the  complainant  filed  i£'  '^T>d  »  dnim. 
t  bin  against  him^  for  relief  in  equity.  The  prOceadingaAj''^''''^'' ''i^^^* 
^  that  bill  was  aet  out  as  in  If  em  v«.  JarreiU  t  Airr.  4*  J  J  uud  u  J« 
JokMn  538.     The  bill  further  stated,  that  J,  JarreiL  and  p«4^S*  oi^tii 

n      w  iii#«  ^•'**^     tince    I7ti^ 

Jf*  Jarr^i^  the  other  defcndj^nt,  (and  the  othp^  *PP*^^^0|Se  "JJJ^S51dt„S.' 
ha^re  been  in  poKse^ion  of  the  land  ever  since  the  year  {f^,*'J[J,j  Jy'J  ^^^ 
1785,  a^rf  ^vtdown  and  used  the  timber  therefrom,  and  JTw'S**  H^tl 
taken  the  ^eiits  and  profits  until  th^  time  of  eieci^titig  theSr,V»r?hey*£d' 
deed  from  J.  Jurtett  to  the  complaiw^t,  but  whether  they  STp^'itit^'ci: 
took  the  profits  jointly  or  separately,  the  «o<nplsiinaBt  UL  JST'jiiiy^'S- 
Goiild  not  tell.  That  immediately  M^ter  Ibe  reversal  of  .the  ftu,5C.Xh.u;^- 
jeprecu  the  complainant  obt^^ed  posseasiim  of  the  Undii  (""wiZ*  and^b^r 

r^'if^l  on  ihe  uct 

^r  to  iui  ftcen^Ttt.    KeW,  1.  Tfcat  the  forrofr  H^eree  ftr  %  «00Ter»pee,  {^  <w«^  iH^t  a  liar  to  thu  i«ii  * 

i.  Tfcai  ita^aitowaccb  ti^l^Wv  to  Imb  ibKoe  i«r  improveitit^nti,  uW  any  ch:trice  Kilow«d  fur  che  wpm]  «nd 

,    onbcr  «ui  from  xh^  land.   3.  TJuit  \W  net  onimifition*  *««  »  btc  lo  the  r<.>ui»aaU  urufiu  eiaihu'd  iul- 

^  t^f«e  jean  n/ax  prtocdiu^  ibe  lili^^  Uie  biU,  t  '^         -f         •     «^  •"• 
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1814*  but  the  defendants,  or  eitliev  of  ihem,  have  never  a<rcmiiit«- 
^"^T^  •d  with  bim  for  any  part  of  the  profit*  thereof.  Prayer^  , 
thai  the  defendants  may  account  f  jr  the  timber  and  woaJ 
cut  by  them,  and  fbr  the  rents  and  profits,  and  for  further 
relief^  &c.  The  defendants,  in  their  answer,  stated  that 
they  had  made  considerable  improvements  on  the  land  more 
than  sufficieAt  to  cover  all  the  profits  they  received  from 
it*  lliey  pleaded  and  relied  on  the  act  of  limitations  as  ^ 
bar  to  an  account.  Commissions  were  issued  and  testimo« 
uy  taken* 

Kilty,  Chancellor,  (February  term  18>0.)    The  testU 
mony  taken  under  the  commission  is  such  as  to  render  it 
difficult  to  furm  a  correct  opinion  as  to  the  value  oi  the  ink* 
]  rovements,  aod  the  relative  value  of  the  land  before  it 
was  cleared,  and  at  the  time  \)vhen  }f  est  obtained  posses- 
sion of  the  land  vrith  the  improvements.      But  on  the 
several  points  made  by  the  counsel,  the  chancellor  has 
come  to  the  following  conclusion;    I.  '|l)at  the   decree 
of  the  tourt  of  appeals,,  for  a  conveyance  of  the  laod 
by  Jarrctt  to  Jresf^  instead  of  vacating  the  patent  as  par- 
ticnlarly  prayed  by  the  bill,  is  not  a  bar  to  the  present 
suit,   inasmuch  as  no  account  was  prayed,  and  the  de* 
cree  does  not  necessarily  imply  that  an  account  was  im» 
proper,  nor  does  it  appear  that  the  subject  was  in  tha*  re* 
spict  conf^klered  and  acted  ujxm  by  the  court.    2.  That  on 
allowance  ought  to  be  made  for  improvements,  nor  any 
charge  allowed  fur  the  timber  or  wood  cut  from  (he  land. 
3.  That  the  act  of  limitations  pleaded  and  relied  on  in  tlte 
answer,  is  a  bar  to  the  rents  and  profits  claimed  for  the 
three  years  next  preceding  the  filing  of  the  bill.     And  aft 
to  the  fraud  alleged  by  the  counsel  (or  the  complainant  td 
prevan^t  this  plea  from  being  a  bar  to  so  much,  the  chancellor 
doea  not  perceive  that  any  such  fraud  is  alleged  in  the  pre* 
sent  bilU  or  that  it  is  to  be  inferred  from  the  proceedings^ 
in   the  former  suit.     The  late  chancellor  stated  as  the 
grounds  of  his  decree,  that  the  then   complainant,    fi'c9$^ 
had  not  satisfied  him  that  he  had  an  equitable  claim  to  land 
comprehended  in  the  defendant's  patent  of  ConttstabU 
Manor^  and  fliat  when  the  defendant  obtained  his  patentt 
he  was  apprised  of  the  said  equitable  claim.     For  the  re^ 
venal  of  this  decree  by  the  late  court  of  appeals,  no  rea- 
a^  appears  to  ba^e  been  given^    4.  That  Uie  cbai^  oC 
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lpte«e8^.af»  stalml  in  the  aaditar's  accoant*  are  made  ae-* 
cordiog  to  the  entabliBhed  practice  in  sach  caiiea,  whkh  the 
chancellor  dttes  not  see  any  cause  fur  altering.  5,  That 
tuDtiiderin^  the  nature  of  the  transaction^  and  the  proof  of 
the  aoMunt  of  the  rents  for  former  years,  a  presumptiim 
arises  that the^ame  amount  was  afterwards  received,  and  it 
^a  on  this  presumption  only  that  the  sum  to  be  allowed  in  this 
decree  can  be  supported.  Upon  these  principles  the  audi* 
tor  lias  been  directed  to  state  another  account,  by  which  U 
appears  that  there  is  a  balance  due  to  the  complainant  oa  the 
15th  of  November  1808,  of  i?l  7-8  8  3.  Decreed,  that  the 
defendants  pay  to  the  complainant  the  said  sum  of  £\7S  8  S^ 
with  interest  thereon  from  the  15th  of  November  1808, 
until  paid.  Costs  not  allowed.  From  this  decree  the 
obmplainant  appealed  to  this  court 

The  cause  was  argued  before  GnAsifiy  Ch.  J.  and  Ba- 
OHANANy  NicHOLsoKy  aud  Easle,  J. 

Shaaff'dnA  T,  Buchanan^  for  the  Appellant,  to  show 
that  the  act  of  limitations  was  no  bar  to  the  claim  for  rents 
anil  prolits,  referred  to  Pnlieny  vs.  ffarren^  6  Ves.  73. 
J)ormer  vs.  Forlescue  3  ^ik,  124;  and  SchmrlztU  vs. 
Chaphne^  3  ffarr.  ^  M'llen.  439. 

Martin  and  Aiagruder^  for  the  Appellees,  cited  Gil!  vs. 
Cole,  i  Hart.  ^  Johns.  403,  and  Sugd.  243. 

DECHEE   AEFXRMEB. 
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Prataer  vs.  Joh!Json,  tt  aL 


Df.o«ms«k. 


Error  to  Prince-  Geors^^s  County  Court      This  was  an  .  '^»»«ejhe  •Nre. 

..  -  ,  •'  tM^  of  W  dntMic- 

action  01  assttmpsU.  brought  on  the  Sd  of  August  1796,  for  ^•'•»e«c»iirrt«r 
money  laid  out  and  expended.  The  <lefendant  (now  plain^  T^  u^^^^^"^ 
tiffin  errorj  pleaded  non  assumpsit,  and  non  assumpsit  in  ^^''''Z\\tit^"'ll 
rcr  tres  annos. 


fra  Ires  annos.  *K  watr^iind  Cu^ 

1.  At  the  trial  the  plaintiffs,   (the  defendants  in  error,)  a;"ri«»*« 

proved  that  77wma»  miHama,  deceased,   was  collector  of  ISTu.  "in..*??.?. 

sons  owitiff  lases, 

dnr,  »nd  that  ih.  y  were  paid  by  trim  Iv  the  ^ta.r,  the  «ur.  tie.  einifd  dd  the  «i.m;and  th-t  hw  •  o!  nS 
f«rl[»y  wb»titulH»n  ihey  «tood  in  the  pbce  of  the  eolletl»>r.  »^udur  km  |jwa« 

^  IT  A,  »i  surety  of  D,  nps  n  debt  due  to  C,ow  iimof  c.l  the  parinent,  A  could  recorrr  of  B.aud  am 

n^^^^r'^K*^  ^•^»bly  d.iTct.fh.t  Ihe  cWtific*3..f  .public  officer  shaH  ffevldSrt,  a  Mper 
prw^uc.  d  wifl,  h„  H»rn^  wiil  l«  cr.doi.ce  prima  facie  tmW^xf^  name  is  proved  not  to  lir7b«.iiVi?M- 

kSJJ  A  ii^  *'*^    "^  •iu«t>oe,  «K.  V4t  pertQiSMd  (•  be  ftad  iu  cvideiioe,  luidcr  tbt  act  of 
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ISU.  thepabHe  titct  for  Pritiee-CUorge^M'  cout^ty  fm-  ftie  year* 
^-v—^  irSO,  irsi  <nd  tm;and  that  the  defendant  was  imleH- 
j;t^^  ed  for  taxes  and  pilbflic  dues  for  the  years  l/Sl  ami  ir82, 
th^  different  sums  of  money  stated  to  be  due  from  him  in 
the  atC4Hint  ethibited*  They  then  read  in  evidence  the 
twe  acts  of  assembly  of  1784,  ch.  43,  and  1785,  cA  35, 
authorising  and  empowering  the  securities  of  77iomtt9  ffi^" 
tiam$^  deceased,  late  collector  of  the  tax  and  public  daet 
in  Prince- (iifcor^e**  county,  to  complete  the  same.  Theyal- 
1^  prove<l  thilt  they  were  the  persons  mentioned  in  the  said 
Acts  of  assembly  as  the  securiries  c^  the  said  H^UUatM  with 
A.  Smithy  in  said  acts  also  mentioned,  who  wiB  since  dead. 
They  then  offered  to  prove  that  the  said  taxes  and  pub* 
lie  dues,  for  the  years  1781  and  1782,  for  which  the 
defendant  was  indebted,  together  with  all  the  taxes 
and  public  dues  for  the  years  1780,  1781  and  1782,  for 
Princt  George* g  county,  were  paid  into  the  treasury  by  the 
said  securities  of  TViomas  fViUiums;  and  they  read  to  the 
jury  a  paper  purperting  to  be  an  accmint  made  out  by  Th^- 
9109  Harwood^  as  treasurer  of  the  fVeaUm  shore,  and  signed 
by  him,  and  by  him  sworn  to  before  a  justice  of  tbe  peace 
fur  .i/ine-^rt/m/e/ county,  on  the  I2th  of  September  1799f 
with  a  certificate  of  the  clerk  of  that  county  court,  that  tbe 
person  who  took  the  affidavit,  was  a  justice  of  the  peace^ 
&€•  The  defeoflant  thenoflfercd  to  prove,  that  John  fVar* 
itig^  one  of  the  plaintifTs,  together  with  the  said  17.  Smithy 
were  secnrities  for  the  said  ffi/iiams^  for  the  collection  of 
the  taxes  and  public  dues  of  the  year  1780;  that  J.  SL 
Brooke*  and  71  Hanoood^  two  other  of  tbe  plaintiffs,  wefe 
securities  for  the  said  /Fti/teinJi  for  the  collection  of  the 
taxes  and  public  dues  of  the  year  1781,  and  that  /?.  John* 
son  and  Ei  Berry  were  the  securities  for  the  said 
truiiams  for  the  year  1782,  and  that  they  did  respective-^ 
\y  execute  for  that  purpose  the  several  bonds  produced,  to- 
gether with  the  said  fViUiams^  as  they  respectively  pur- 
port to  have  been  executed.  He  tlien  offered  to  prove,* 
tlurt  J,  fVuringn  one  of  the  plaintiffs,  had  not  paid  any  mo- 
ney, or  other  thfn^,  to  the  state,  or  to  any  person  authb« 
rised  to  receive  it«  for  or  en  account  tffany  taxes  or  pubKo 
dues  for  the  years  1781  and  1782,  for  which  the  dcfe«dafit 
was  liable,. or  on  account  of  fmy  other  taxes  or  public  does 
in  those  years,  nor  bad  any  person  for  tbe  said  fFarmg, 
or  at  his  request,  made  such  payment    lie  then  prs/vd 
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riie  direction  of  the  coort  to  thcjary*  that  if  the  Jury     ,  IB14. 

^ouldbe  of  opioton«  from  the  ev'ulence,  ihut  J.  Waring^ 

one  of  the  plaintiffs,  had  not  paid  any  sum  to  the  state  for 

or  on  account  of  any  taxes  or  public  dues  for  the  years 

1781  and  178^,  for  which  the  defendant  was  liable,  or  for 

any  other  taxes  or  public  dues  for  those  years,  and  if  do 

otlier  person  had  made  such  payment  for  the  said  Waring^ 

or  at  his  request,  that  then  the  plaintiffs  were  not  entitled 

to  recover.     But  the  Court,  fS/one,  Ch*  J.]  refused  to 

give  the  direction:     The  defendant  excepted. 

2.  The  defendant  then  objected  to  the  paper  herein  be- 
fore mentioned,  purporting  to  be  an  account  made  out  by 
T,  Httrwoody  as  treasurer  of  the  western  shore,  t>eing  read' 
in  evidence.  But  the  court  overruled  the  objection,  and 
permitted  the  paper  to  be  read  in  evidence.  The  defen- 
dant excepted^  and  the  verdict  and  judgment  being  against 
him,  he  prosecuted  the  present  writ  of  error. 

The  cause  was  argued  before  €fiAs«,  Ch.  J.  and  Ni« 
OHOL^ON,  Earle  and  Johnson,  J« 

Skoaff,  for  the  PlaioUff  i«  M^or^  oontended,  t.  That  a 
joint  assumpsit  to  the  plaintiffs  below  was  laid  in  the  de- 
claration, and  that  ther«  was  proof  that  there  could  be  n6 
assumpsit  to  J.  fParing^  as  he  paid  no  money,  and  there- 
fore he  could  not  sue.  He  referred  to  Ott  vs,  Chapline^  3 
Harr.  ^  M*hen.  523,  and  GoldsmithU  Mm'u  vs.  Patti^ 
soil's  Ex^r*  1  fllirr.  ^  Jolms.  205. 

d.  That  the  account  stated  by  the  treasurer  to  be  copied 
from  the  treasury  books,  was  not  evidence,  because  there 
was  no  proof  tliat  T.  Harwood  was  the  treasurer,  nor  was 
bis  signature  to  the  account  proved.  That  the  probat  to 
the  account,  that  it  was  truly  copied  from  the  books  of  the 
treasury  office,  was  not  according  to  the  act  of  1798,  ch.  tOS^ 
that  act  requiring  that  the  acctMittt  ahodd  bit  attested  by  the 
.  treasurer,  and  sworn  tobe  a  tru«  copy  by  tho  persoo*ttestiii|( 
it»  and  there  was  no  proof  that  be  did  attest  It  It  also 
•ays,  that  the  account  proved  according  to  that  act  shall 
be  evidence  in  the  same  manner^  and  to  have  the  same  ef* 
feet,  as  if  the  original  books,  &c.  were,  themselves  pro«^ 
duced,  and  in  lhi«  caseH*  the  books  had  boon  produced^ 
they  would  not  of  themselves  have  been  evidence. 

No  Counsel  argued  for  the  Defendants  in  ersor. 
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1814.  JoHKSoir,  J.     The  sureties  of  ffUUams  were  compelled 

as  8uch|  to  pty  the  monej  due  from  him  to  the  sttte,  and 
for  their  reimbursement  the  acts  of  assembly  authorised 
them  to  bring  such  suits  as  9filliam9  might — now  fflUiams 
could  hare  brought  a  suit^  and  recovered  on  the  proof  of 
the  taxes  having  been  due,  and  that  they  were  paid  by  bim 
to  the  state*  The  securities  then  can  do  the  same;  and  it 
is  of  no  moment  whether  they  all  together  paid,  or  one 
of  them  paidi  or  the  collector  paidi  for  by  substitution  thej 
stood  in  his  place. 

If  A  as  surety  for  B,  pays  a  debt  due  to  C,  on  the  proof 
of  the  payment*  A  could  recover  of  B«  lie  could  recover 
on  C's  saying  A  had  paid,  and  of  course,  if  C  wrote  that 
A  had  paid,  surely  it  is  evidence  whether  the  writing  wis 
in  a  book  or  a  letter. 

When  an  act  of  assembly  directs  the  certificate  of  a 
{lublic  officer  to  be  evidence,  a  paper  produced  with  his 
name  will  be  evidence  prima  focie^  unless  the  name  ift 
proved  not  to  have  been  signed  by  him. 

JUDGMENT  AFTULMEBv 


Okovmbvk.^  Sokolls,  e£  crfl  vs.  SuRierBB. 


ta^MriTtlMir  Srhor  to  Montgomery  County  Court,  on  a  judgment 
jf^MhhT^It  *D  an  action  of  replevin,  for  the  plaintiff^  (now  defendant 
ti^SrSJ!t  SK  *o  error.)  The  pleas,  avowry  and  replications,  were  all 
^^JJSJT"**^**  stated  short  in  the  record.  The  verdict  and  judgment  be- 
ing for  the  plaint!^  the  defendants  brought  a  writ  of  error 
to  this  court. 

The  cause  was  argued  before  Chase,  Ch.  J.  and  Ni4 
cnoLsoN,  Earle,  and  Johnson,  J. 

Shnaff^  for  the  Plaintiff  in  error.    This  court  has  de- 
cided, that  where  the  pleadings  were  not  set  out  at  length 
in  the  record,  the  judgment  of  the  court  below  cannot  be 
'  sustained. 

No  Counsel  appeared  for  the  Defendant  in  error. 

XUDQlfENT  REVEESKA 
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Bfrigo  vs.  Nbgro  Mary.  1814. 

DeormbeIu 
Ap1^e4l  from  Frederick  County  Court    The  present     c^^.-^ 
was  a  petition  for  freedom.    Plea»  the  general  issue.  ^'^".^ 

1.  Atthetrialthe  petitioner,  (now  appellee,)  gave  in    ^**~'*^ 
evidence,  that  she  waa  the  slave  Of  T.  Sprigg^  of  Frede-  tiiJ!l?r^iS!! 
rick  county,  in  this  state.    That  Sprigg,    during  alt  his  SS'^'^.SS 
life,  was  a  citizen  of  this  state,  and  died  in  the  state  in  1^ 'Jl^*^heui^bf 
July  1810.    That  Ealher^  the  mother  of  the  petitioner,  {j'^ir^VS'K 
Vas  born  in  the  state  the  slave  of  Spriggj  and  was  held  by  m!^  ^to  ^thS 
him  in  slavery  in  the  state  until  1804,  in  the  fall  of  which  ^^m[i^  tbeSl** 
year  he  suffered  her  to  be  carried  to  Washington  county,. b?cH,whcU she 
in  the  District  of  Coiumbia^  by  one  C.  fferslonst  and  that  3"by,%d*"»SiX* 
she  continued  there,  pm ployed  by  and  residing  with  i7m<  «wo  rears  wb«j& 
Urns,  for  two  years,  when  she  was  sent  back  -to  Frederick  ^f*!*******  ?>  ^ 
county  by  Versions  to  Sprigg^  and  continued  to  reside  and*'  ^»  "^^  jJJ*J 
be  employed  in  Frederick  countj  by  Sprigg  until  his  death.  Sfi^^V*" jilll^'j' 
That  Esther  never  was  hired  or  otherwise  employed  in  ^h^  If Jj**  SSreT^wSf 
District  of  Columbia^  until  the  year  1804,     That  -^a»:y,  SSSSjTJ*  ftS 
the  petitioner,  was  the  child  of  Esther,  and  w?s  born  iu  't!!^;:!hi^lSld 
the  District  of  Columbia,,  Aile  her  mother  was  there  aA^r.^'^ISS^'^S 
is  herein  before  stated,  and  returned  with  her  (nothefi  apd^irJe  muktMi 
continued  with  her  ever  since  in  Frederick  county,     OnIK?'vJ!j*^  ^ 
these  facts  the  defendant  prayed  the  opinion  of  the  court  deweiXc^I'm  Ui9 
to  the  jury,  that  the  petitioner  was  not  entitled  ta  her «  ^bi;e  womM, 
freedom.     Tlie  Court  [^Shrive^^  and  Nelsm,  A.  J.}  refused  ^  evidence,  in 
to  give  this  opinion;  but  were  of  opinioUji  that  if  the  jury  rr<>p«^Hi.»K«»r 
found  the  said  facts  to  be  true,  the  petitioner  w^  ^ftrttkdgjJS*/"*^"**** 
to  her  freedom.     The  defendant  excepted,  beion'^^^oilTilS 

^.  The  petitioner  then  produced  a  mulatto  man  nai^ei  5?*,V|'iJd ilSiiJSJ 
R.  Shorter  as  a  witness,  whose  mother  was  a  black  woman %JJJJiJm,S1£"SJJ 
To  the  swearing  of  this  witness,  the  defendant  objected^u[r"S;^\?JdlS 
It  was  then  proved  to  the  court  by  the  evidence  of  ^,  J^S'-iS^^Tixof 
Brooke,  esquire,  (an  attorney  of*  the  court,)  that  Shortet^^!^      ^*^ 
was  sworn  as  a  witness  in  Frederick  county  court,  in  a 
cause  of  Nelly  Shorter  against  Jason  Phillips,  a  white 
christian  man,'    The  record  of  that  cause  was  also  pra« 
duced,  by  which  it  appeared  that  Shorter  was  sworn  in  the 
said  cause  on  the  part  of  the  said  iV.  Shorter.    Brooke 
Also  proved,  that  the  mother  of  li.  Shorter  was  a  black  wo« 
man,  but  that  she  was  free,  having  been  one  of  the  Shorten 
iamily  who  had  claimed  their  freedom,  and  obtained  it,  on 
th^  ground  of  their  beipg  descended  from  a  white  woman«> 
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He  also  proved,  that  R.  Shorter  waa  at  libei^  and  free, 
and  that  it  waa  geoerallj  repute«l  that  he  was  descendeit 
frero  the  said  Shorter  familj,  and  from  a  free  white  aaces- 
tor  on  the  female  side.  The  petitioner  aho  produced  to 
the  eoort  a  certificate  given  by  the  clerk  of  Fmdmck  coqq- 
tjp  court  to  the  said  R,  Shcrttr^  certifying  that  he  had  re-' 
covered  liis  freedom,  in  that  court,  of  7*.  Sprigg.  She 
also  produced  the  docket  entries  of  that  court,  showing 
that  a  petition  for  freedom  was  filed  bj  R.  Shorttr  against 
T*  Sprigg^  and  that  on  the  trial  thereof,  a  verdict  that  he 
vras  free,  was  given  for  the  petitioner,  on  which  a  judgment 
vras  entered  on  the  2d  of  December  1 795,  The  original 
petition  of  the  said  R,  Shorter  was  then  searched  for  bj 
the  clerk  of  the  court,  but  could  not  be  found,  being  either 
lost  or  mislaid,  and  no  record  made  of  it.  The  defendant 
still  objected  to  the  competency,  as  a  witness,  of  R,  Skor» 
ter.  The  defendant  was  a  free  white  chnstian  man.  Bat 
tiie  court  overruled  the  objection,  and  /?.  Shorter  was  ex- 
amined as  a  witness.     The  defendant  excepted. 

3.  The  defendant  then  oi%red  in  evidence,  that  in  the 
year  1804,  and  before  the  mother  of  the  petitioner  was 
carried  to  the  district  of  Coktmhia^  T,  Sprigg  came  t9  the 
house  of  C.  Herstons  in  Freferick  town,  and  said  to  him, 
I  have  given  Eether^  and  her  children,  to  M,  Htr8tQn$f 
vfho  was  then  an  ^fant  of  about  five  years  of  age.     That 
Either^  and  ber  children,  were  then  at  the  house  of  the 
aaid   C.  Het$tons^  the  father  and  natural  guardian  of  the 
said  M»  Htrston^  and  were  then  left  in  his  possession  by 
the  said  Sprigg  as  the  property  of  M*  Herstons.     That  &. 
Jlentoni  held  and  possessed  the  said  negro  woman,  and 
her  children,  fur  M.  Herstons^  as  her  guardian,  from  the 
throe  of  the  said  gift,  and  as  her  guardian  carried  the  said 
Esifier^  and  her  children,  to  George  town,  in  the  district 
of  Columbia^  and  continued  to  hold  her  there  for  Jl£  Bers* 
ione^  for  about  two  years,  when  he  returned  her,  and  her 
child,  the  petitioner,  to  the  said  Sprigg^  in  Frederick  coun- 
ty in  this  state,  where  Esther  and  her  ^hild  have  con^nu- 
ed  ever  since.     That  the  petitioner  waf  born  aflter  the 
aforesaid  gift,  and  while  her  mother  was  so  possessed  he 
M.  Heretens.    That  JV.  llersionf,  is  vtill  an  infant  tmdel^ 
the  age  of  1^  years.     The  petit\pner  then  prayed  the  court 
1o  direct  the  jury,  that  if  they  i^ere  of  opiiiioit  from  the 
etidencei  t^at  the  petitioner  was  born  out  of  this  «lfite,.ai^ 
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^C9U^t  into  the  tUte  Mbeeqmiit  ta  the  paafmge  of  tbt  act  1  Bf4. 
of  1796^  r.h.  67,  that  she  was  entitled  to  her  freedom,  even  ^'^^^(I^ 
if  thejr  found  the  facta  last  ahove  atated  to  be  tree.  Tbia 
.  opiiiion  and  direction  the  Coiirt,  [iVe/aon,.  A-  J.]  g*^*  * 
the  jvrj.  The  defendant  excepted;  and  the  verdict  ^wk 
judgment  being  fur  the  petitioner,  he  appealed  to  thia 
court. 

The  cause  waa  argued  before  Chasx,  Ch«  jF.  ^nA  Bv^^a- 
NAN,  Nicholson,  Barle,  and  Johhson,  f^ 

Sliaaffi,  for  the  Appellant,  referred  to  the  acts  of  1802, 
^.  68;  latS,  ch.  56;  and  1796,  ch.  67,  «.  7;  and  /?€  Aerr 
Ugandv9.  Negro  Bctor,  5  Hart.  4-  ^/^/fen.  185. 

Ji^hgruder^  for  the  Appellee, 

Thb  Court  concurred  in  th^  ^pinlonB  of  the  County 
Coui-t  in  the  Jirst  and  second  bills  of  exceptions,  but  dia- 
aented  from  that  in  the  i/tird  bill  of  conceptions. 

jypOUEV^  BEVCR'JED^  AND  ^RO0£P£^Pq  AW4APSD* 


SpRIGG  VS,  NeGIRO!  JpRES^Tt  Oe«EMBSR« 

Appbal  from  Fredemk  County  Court  from  a  j"^g""*"*frAa«n  tX'Sl 
on  a  petition  for  freedom.    The  gener(il  issue  vas  pleaded.  Sii^,**wi,J  wiJS 

1.  At  the  trial  the  petitioner,  (now  appellee,)  offered  in  Jl^j'^^'^'^.JIJJ 
evidence,  that  he  was  the  child  of  a  mulatto  woman  ^an^^d  Si?o{*'f  s'^io'^li 
jPMer,  who  was  the  slave  of  T.  Sprigg  of  Prederid^  coun- £J?;:5J  iiMhT'dit 
tj,  who  during  all  his  life-time  was  a  citizen  of  this  state,  byVii^tllT^^; 
where  Esther  \vra8  born  his  sjavc^  and  continued  to  be  h^ld  c«i  *^nnio^"d  bf*. 
bj  him  in  slavery  until  1604,  when  the  said  Sprigg  suf  cVlbruS^iw*! 
fered  her  and  her  child,  the  petitioner^  to  be  carried  to  theb»ck  totku  ^"e 
county  of  M^qshington.  in  the  district  of  Columbia,  by  one  <»«  coVtinuJd  *2 

^      r»  •      I  »  II  .  .  .  .  rr«i(»e  and  lo  be 

C.  HerstonSf  and  ihat  she  and  the  petitioner  continued  ehipii.yeu     uutu 

,  •  '     ^  tltedrftib  of  T.» 

there,  etnployed  by  and  residing  ya ii\i  Herslons  for  two  {jJ^J^^^Hthut 
years,  when  they  were  sent  back  to  /Vft/eric/;  county  by  J'^^**^  **»  *"'«*- 
BerstonSy  to  the  said  Sprigg^  with  whom  they  continued^,,*  Mie^*hiI-lJi 
to  reside,  and  tq  l|e  employed  bj  him  ^ntil  his  death  in;ji^*j;''^j«;^j'^ 


It  a  iiejfro  %«ave  wai  in  poMcmo^i  of  C  ^,  i^mt  wbiUt  «<"  T  S,  the  master  of  the  aJan-,  verbalU  rirr* 
tfie  tteve  to  M  H.  the  dauKhter  of  C  Jl,  tbvtk  ai»  iitfaRt  nt  Ibiir  i^nvs  old.  ai«d  l«fi  tW  «fa%v  in  tfie  po». 
i«;tiion  of  C  H,  for  ihe  u«<of  M  H,  and  C  H  k«*|it  pOH>e,«ion  or  the  ilu^t:  for  th«r  benefit  of  M  H,  then 
\}ftjflf  Tttfbid  ftft  la  aii|^«eat  tf  OiMME^r  Uia  fiw|ivrtr  iu  Om  abre  la  M  1^,  i^itkimt  tay  otiicr  dolivery 
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mil  CASKS  IN  THE  COURT  OF  APPEALS 

1814*  1B10*  That  when  the  petitioner  was  ctrried  to  the  dis- 
trict ef  Cohnmbia  he  wm  aboQt  three  jeers  old.  The  de- 
lendant  then  prtjed  the  court  to  direct  the  jorj,  that  if 
thej  foond  these  facts  to  be  true,  thej  were  not  sufficient  ta 
entitle  the  petitioner  to  hiii  freedom.  The  Courts  [^Shriver 
and  AfUof^  A.  J.3  refusf^d  to  give  this  direction;  but  were 
of  opinion,  and  so  directed  the  jury,  that  if  they  found 
the  facts  to  be  true,  the  petitioner  was  entitled  to  bis  free- 
dom.    The  defendant  excepted. 

iL  The  petitioner  then  ofiered  to  read  in  evidence  the 
Reposition  of  Mrs.  JE.  Mail^  (admitted  by  the  parties  to  be 
read  in  evidence  so  far  as  it  contains  matters  that  can  pro* 
perfy  be  offered  in  evidence,)  who  deposed,  that  she  hired 
£8th€f  from  7*.  Spring  \n  ISW^  and  that  she  was  with 
her  about  one  year.  'Yhmt  after  the  desth  of  71  Sprigg 
she  paid  the  wages  due  foi  said  hire  to  C  ffersion^^  who 
brought  an  order  from  the  defendant,  (which  order  was 
expressed  to  be  for  tlie  use  of  M.  ffefsttmsj  That  71 
Sprtgg  told  the  deponent,  about  (he  time  aforesaid,  that 
he  intended  Euher  for  M.  Hentom^  and  on  her  advising 
htm  to  hire  her  to  her  husband,  who  was  a  ft«e  map,  Sprigg 
said  not  he  would  not,  for  that  she  was  good  for  pothjn^ 
eoougl)  already,  and  if  he  hired  her  to  her  husband  sh^ 
would  make  all  her  family  as  worthless  as  hersel(^  He 
further  observed,  that  he  had  no  thought  of  hiring  her  to 
Any  body,  but  he  would  talk  with  Mrs.  Sprigg^  and  if  00 
cooAultingher  she  thought  it  advisable,  the  deponent  might 
have  Eillur;  and  that  a  few  days  after  the  defendant  came 
np  and  |et  the  deponent  know  she  could  have  JEHkfr  for 
^24  per  year.  The  defendant  then  objected  to  the  coad'* 
ing  of  this  deposition.  But  the  court  were  of  opinion  that 
the  same  was  legally  admissible  in  evidence,  and  permitted 
it  to  be  resd  to  the  jury.     The  defendsnt  excepted. 

3.  The  defendant  then  offered  in  evidence,  by  the  test!« 
mony  of  C.  Ifenfons^  a  competent  witness,  that  Fsther^ 
the  mother  of  the  petitioner*  was  sent  by  her  master  T. 
Spiigg  to  the  house  of  the  witness,  a  few  days  after  the 
witness  had  married  the  daughter  of  th^  said  t^prigg  in 
1797.  That  Esther  continued  with  the  witness  until  the 
death  of  his  wife  in  1803,  before  which  time  the  petitioner 
was  born,  being  now  about  IS  or  14  years  old.  A  few 
days  after  the  death  of  the  wife  of  the  witness,  the  said 
Sitrigg  a  ms  to  the  house  ot  the  witneas  in  Dredmck  town, 
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bi  yVedencJfe  county,  and  said  to  himi  I  have  given  Ssthef  1814. 
and  her  children,  (of  whom  the  petitioner  was  one,)  to  A/i 
HerBton$^  she  being  then  an  infant  about  four  years  old, 
and  was  then  at  the  hoase  of  ^the  said  ^nigg  in  Fredei^iek 
eounty,  al>out  7  miles  from  Frederick  town,  and  continued 
with  him  until  1807)  when  she  went  to  reside  with  her  fa- 
ther, the  witness,  in  Oeorge  town.  At  the  time  of  this  de- 
claration of  Sprigg  to  the  witness,  Esther  and  her  chti* 
dren,  of  whom  the  petitbner  was  one,  were  at  the  house 
of  the  witness,  the  father  and  goanlian  by  nature  of  A£ 
HerstrniSf  and  were  then  and  there  left  in  his  possessioft 
by  the  said  Sprigg^  knd  from  thenceforth  were  held  by 
the  witness  as  the  property  of  Jf.  Hereioniy  and  for  her* 
That  the  witness  held  and  possessed  in  Predtnck  town, 
the  said  Eaihtr  and  bet*  children,  of  whom  the  petitioner 
was  one,  for  M.  Hentons^  and  as  her  natural  guardian, 
from  the  time  of  the  said  declaration  of  the  said  Sprigg  to 
bim,  until  he  removed  to  Oeorge  town,  in  the  district  of 
CiolurMx^  in  IdOC  When  he  so  removed  he  carried  Es* 
ther^  and  her  children,  of  whom  the  petitioner  was  one, 
with  him,  and  held  and  possessed  them  in  George  town 
aforesaid,  as  the  natural  guardian  of  M  Heretont^  and  for 
her,  until  1807,  when  finding  Esther  troublesome  and  dis* 
agreeable  to  him,  he  sent  her  and  her  children,  of  whom 
the  petitioner  was  one,  to  the  said  Sprigg  in  Frederick 
county.  That  Sprigg  kept  her  and  her  children  at  his 
house  until  1810,  when  he  hired  her  out,  and  the  witoesa 
in  1811,  after  the  death  of  Sprigs^,  received  her  hire  for 
the  use  of  M,  Herstone.  The  petitioner  then  offered  ia 
evidence  the  inventory  taken  in  July  1810,  of  the  personal 
estate  of  Sprigg^  and  which  includes  the  petitioner.  The 
defendant  then  offered  in  evidence,  by  the  said  HeraionSf 
that  he  was  in  New  Fork  at  the  time  of  the  death  of  the 
said  ^riggy  and  when  the  said  inventory  was  returned. 
He  came  to  this  state  before  the  day  appointed  for  the  sale 
of  the  personal  estate  of  the  said  Sprigg^  and  on  making 
known  to  the  administrator  that  the  petitioner  was  so  given 
to  M.  Herstonsy  the  petitioner  was  not  sold  with  the  property 
of  the  deceased.  That  M.  Hentone  is  the  daughter  of  the 
witness,  and  the  granddaughter  of  the  said  Sprigg.  Tlie 
defendant  then  prayed  the  opinion  of  the  court  to  tiie  juiy^ 
that  if  they  found  from  the  evidence  that  the  petitioner 
was  iR  possession  of  C.  B^ntoney  nud  (Ut  whilst  he  w^^ 
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16  ifi  poisewldti,  T.  ^r^g^  the  master  of  flic  petitioner, 
▼erbftlly  (AS  proted  bj  fierstom^)  gate  the  petitioner  ta 
M*  Rmton»9  the  daughter  of  C,  //pf»/(m.i,  then  an  infant 
df  ftmr  years  dW,  and  then  left  the  petitioner  in  the  pos» 
«fitsi<Mi  ©f  C.  Herffons^  for  Hie  use  of  M.  HerHma^  and 
that  C.  fkrst&ns  kept  p->sse9sion  of  the  petitioner  for  thb 
benefit  of  M.  fhrslom^  that  then  the  said  verbal  gift  wa» 
KvfRcient  to  transfer  the  property  in  the  petitioner  to  M^ 
MerHon9f  without  «ny  other  detivcry.  This  opinion  the 
€o«rt  refused  to  give.  The  defendant  excepted}  %w\  the 
verdict  and  judgment  being  against  him,  he  appealed  to 
^8  churt,  where  the  cause  was  argu^  before  Cha^e,  CHi 
J.  and  BucHAKAN^  Ni^jholson,  Earls,  and  JoHKadv,  J«  by 

,    Shm{ff%  for  the  Appellant;  and  bf 
MagTudtr^  fiur  the  Appellee. 

The  Court  concurred  with  the  County  Court  in  the  p-^ 
pinions  in  they!r«£  and  second  bills  of  exceptions,  but  di»t 
sented  from  that  in  the  third  bill  of  exceptions* 

JUDGMENT  aEVERSED^  AND  fROC&DANOO  AWAKMIV 


Okceiibeiu     Ford,  Ttrretenant  »f  Preston,  vs.  Gwiwh's  A4m'r— 

M  ^  m^"''*bin     Affeal  from  harford  County  Cotrrt.     This  was  a  wnt 

\ein  "/SfiT'^ti  •^  scire  faciod  sued  out  on  a  judgment  rendered  in  that- 

{SJISlUr.N**JiS  ^^"^"^  »"  August  ir9ff,  in  favour  of  the  appeliec^s  ititesfate? 


RTJSl'^.mS  •g«»o«t  PrenUnu  The  defendant,  (now  appellant,)  plead-' 
ihic1l*he*wM  rJT^d  two  plcas— 1.  That  Preston  was  not  seized  of  the  land« 
T^bJSJT'ui  <rf  'fhicK  he  Ae  defendant  was  returned  tenant,  fcc  ^ 
tiZa^m*a  M  That  the  plaintMT  ought  not  to  harfe  execution  of  fli^ 
'"^^STho^suki-n  hmdi,  &c.  because  before  suing  out  the  scire  facias  tk 
mom^t^x  to*R  A  c€i.  M.  issued  tgaiust  Preston^  who  was  arrested  an^ 
p  iclipt«i,  nni  broufi:ht  inte  court,  and  committed  to  the  custody  of 
b,  JG  on  R  AH  Eobtft  JtmoSy  itunor,  the  then  shenlT  That  Preston  cs- 
thewcpe,  «ud  caoed  from  the  custody  of  i^t  said  sheriff.     That  the  saut 

Jiwticroent*  obtain-       ^  J 

jJa*?ir*iiii?ii^'  ^•^*''*  brought  suit!  on  the  said  ArmsU  bond  as  sherij^ 
jj;  *J™;;;jf*;JJ  for  the  «aid  escape.    That  in  March  1800,  a  judgment 

To  thnw  that  B  P  was  ki  \lVli,  iit  th^  time  when  «  fnd|^>n«nt  was  rcn-1inr«d  «^in<t  btm.  Mnxed  orUtn 
Itnitl  «f  whicb  i  F  WMn  on  « ttirt  fncM*  »<«*4  »n  tbe  lotlKmenc,  i*»cu«*nHI  tciwiiu  tvMenfe  w«»  gi- 
Trn  uT  a  devite  of  tbe  land  to  B  P  %\\  1706,  bv  hit  ftthfr  J  i\  «rho  Jiad  b(!«A  ia  pawtfi«»on  m  y>fi  far  a- 
ble  tiittP  bffitre  hw  death:  *  wmn^vam  bv  ft  P  t»  J  L  in  >Ait  tr99;  a  eoftr^ywkM  bf  J  t  t»Tll  m 
June  ITV^  and  a  ftmruywnce  frftm  J  R  to  J  F,  the  Cpnvi(>tMnt,  in  1801— tfrji^  that  Mcii  eridevev 
n9t  tuOcienc  u  pfforaa  •eipiu  ia  S  F  ui  tlM  ln^  to  quaniw. M  l|ie  ijos  ttejftdCMttf  «ai 
■saittrt  him. 
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HiTM  feitdered  on  the  Miid  bond  against  Jlmos^  and  Jiis  M*'       1814 
euritie&,  for  damages  and  coats  sustained  by  reason  of  the      ^^nr^ 
aaid  escape,  &c.     Issue  was  joined  to  the  first  plea^  and 
a  general   demurrer,  and  joinder  in  demilrrer,   to  the 
second.    The  countj  court  gave  judgment  on  the  de- 
murrer for  the  plaintiflT. 

In  the  trial  of  the  issue  in  fact,  the  plaintiflT  read  in  evi« 
dence  the  will  of  Jame$  Preston^  dated  the  ITth  of  Sep- 
tember ir66,  devilling  to  his  son«  James  Prestofi^s  son 
Benjamins  a  tract  of  land  called  Plumb  Pointy  and  part  of 
Uog  Neckj  and  Robinson^s  Chance,  &c.  to  him,  his  heim 
and  assigns,  for  ever.  Also  a  deed  from  Henjamin  Pres* 
ion  to  Josiah  Lee^  dated  the  ITth  of  May  1790,  for  the 
lands  called  part  of  Hog  Netk^  part  of  Plu^h  PoinL  and 
part  of  Mate-i  •^lidUion.  Also  a  deed  from  JoBxah  l^t 
in  James  Lyth^  dat#d  the  19th  June  1799,  for  the  said 
lands.  Also  a  deed  from  Jamtt  Lrjtte  to  Joseph  Ford^ 
dated  the  18th  August  1801,  for  the  said  lands.  And 
also  gave  evidence,  that  the  lands  by  the  will  aforesaid  de- 
vised to  Bmjamin  Preston,  were  by  liim  sold  to  said  Leef 
and  tliat  the  same  lands  were  purchased  by  the  said  Ford 
from  the  said  Lyfle.  That  the  sai*)  lands  were  in  posses- 
aion  of  James  Preston^  the  devisor,  a  considerable  time 
before  his  death,  and  arc  the  same  of  which  the  defendant 
was  returned  terretenant^  and  that  Benjamin  Prestor^ 
the  devisee,  was  the  person  against  whom  the  original 
judgment  was  obtained.  The  defendant  then  objecteil  to 
this  proof  as  insulHcient  in  law  to  support  the  issue  on  the 
part  of  the  plaintiflT,  and  prayed  the  court  so  to  direct  tfa« 
jury.  But  the  Court,  [McAo&oi,  Ch.  J.]  was  of  opinion, 
and  so  directed  the  jury,  that  the  proof  was  Evidence  of 
'*tke  seisin  of  Benjamin  Preston^  unless  the  defendant 
showed  that  he  held  the  lands  in  question  under  some 
other  title;  that  after  the  plaintiff  had  shown  thai  the  de- 
fendant derived  his  title  from  Preston^  the  court  would 
Dot  compel  the  plaintiff  to  show  Preston'*s  title,  which  the 
defendant  was  estopped  from  questioning,  unless  he  the 
defendant  could  show  that  he .  held  by  some  other  title. 
Tlie  defendant  eicepted;  and  the  verdict  and  judgment 
being  against  him,  he  appealed  to  this  court. 

The  cause  was  argued  before  .CbasBj  Ch.  J.  and  Bv** 
QUA3fAM,  Earlk,  and  Joesisok,  J. 
toim  xn.  63 
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1814»         thil,  for  the  Appellant,  referred  19  Saunders^  ttrrt.  oj 
^*-vr-^     ZhJfg  v«.  n"eb$Ur,  (anU  432.; 


PtHtl 


Monigomcrpy  (Attorney  treneraK)  for  the  Appe1(ee|  lo-^ 
eisted  ttiftt  Saiifidtt$  v$.  Uebsftr  vas  dbtinguishable  from 
the  p^eseiit  case.  That  the  juilgment  of  the  Court  beIoi;e 
ought  to  be  affirnfed,  sttthough  th>8  codrt  f}\o\i\4  differ  frooi 
the  court  below  in  the  reasons  on  uMch  the  judgment  v*ais 
formed;  and  although  (h^  court  below  de^erm?oed  that  the 
lllaintifr  oiight  io  recover,  Wau.^e  the  defendant  was  es- 
topped from  controverting  the  title  6f  the  person  a|ainst 
whoitt  the  judgment  was  rendered,  inAsTmuch  as  he  Appear- 
ed to  claiiti  under  him;  yet  if  there  existed  sufficient  evi- 
dence to  presuitre  a  grant,  then  there  was  ho  need  to  re-^^ 
sort  to  the  doctrine  of  entnppdy  inasmuch  as  the  seisia 
would  then  be  proved.  There  was  presented  to  the  court 
a  case  of  possession  for  moi^e  than  44  years  apparent  title^ 
derived  through  a  will  and  several  deeds,  a  contest  arising 
between  the  persons,  all  claiming  under  the  Aame  title,  ixi 
which  it  b  new  contended  that  one  of  theAn,  in  a  contest  a- 
bout  the  land,  must  produce  the  gr^nt  for  the  land  to  the 
person  under  whom  all  the  parties  claim.  It  wou](f  seem 
that  (he  grant  onght  to  be  presumed,  and  this  court  gave 
anch  c  decision  in  BradfortTs  Leiseevs,  M*Coma8^{wt^ 
444,)  which  cannot  be  distinguished  from  the  present  case, 
where  the  parties  claim  under  •/.  Preston^  and  the  seisin 
in  hira  ought  to  be  preiMimed;  but  Us  that  cannot  exist  with- 
out the  grant,  it  should  be  presumed  the  time  is  longer,  the 
conveyances  more  frameroos^  and  the  relative  aituation  of 
the  parties  the  same* 

The  Court  affirmed  the  judj^ent  of  the  Coonty  Cowrt 
OS  the  demurrer  (a)n  butdiseented  fron  the  opioien  ^of  that  f^ 
m  txpreaaed  in  the  biH  of  exceptiont. 

JOPGMBNT  ASVBRSfeD,  AMU  FHOtMSftltViy  A.ffhJanS»i 

(a)  See  Freeman  vs.  Rustm^  4  Dall,  Rep,  314. 
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Beuc$;'8  A^m^rs.  y«.  'Bmrrn*  1814. 

PllC£MBRR» 

Appeal  from  ^tlegany  County  Court,     This  was  an     i^^-^^j     , 
action  of  trespass  vi  et  armis^  against  the  appellant's  in-        *^w**  ^ 
testate,  for  seizing  and  taking  certain  negro  slaves,  the        ^""* 
property  of  the  plaintiff,  (now  appellee,)  antl  converting  ^j^^jJJ^*^<>^»'g 
them,  &c.     Plea,  the  general  issue.  SJAii^riS^ounf 

U  On  tbe  trial  the  plaintiff  produced  to  the  court  and  JJ* '^^^^l^^^ 
jory  acgrtiBed  copjr  «f  a  bill  of  sale,  from  C^iarlei  F.h^^^\^^^ 
BradhQg  to  him  the  plaintiff,  both  i^f  George'-Town.mtV^^'ii^^^ 
the  county  of  Pf  ushin^tQn^  and  district  of  Columbia^  dated  ?/,«wi^^^ 
the  26th  of  December  ia04,  for  sundry  negro  slaves,  to  !£)^ iSH^rJi^'it 
aecure  the  payment  of  S3  IOC,  Ji'ith  interest,  on  or  before  «»f"i»t  co^t^ 
tlie  26ih  of  Decen^ber  1805,  due  to  C,  C.  Joncs^  and  if  not  ^e  liihyrunuSi 
paid  at  that  time,  the  said  Siniih  tomaka  sale  of  the  said  «"'^<4,«/j^«»»m»' 
negro  slaves,  &c.  The  bill  of  sale  was  acknowledged  (be  JJ^  *^,SSf' rt? 
26th  of  December  1B04,  before  twq  justices  of  tlie  peace  J^^^  'tSJ^'^ti 
^  of  the  said  county  of  hVusihingtm,  and  recoixled  in  tlie  ;f  iij'=lJi\d**S^ 

^i  records  of  that  county  on  the  lOth  of  January  1.605,  and  jJ',*w^ih"S??S£: 

f*'  certified  under  seal  by  the  clerk  of  the  gircnit  court  of  thefe*'*^  tij 

i!  district  of  Columbia  for  said  county,  to  bo  truly  tak^n  tSS^^'Jif  1i 

a  from  the  land  records  fbr  said  county;  also  certified  by  theSTj^ISiti^bF 

ft  chief  judge  of  the  circuit  court  of  said  district,   tM  theM^  *i!S^o^S; 

t  attestation  by  the  dork,  &c.  was  in  due  form)  and  al8oS'^«»«isf  joj^ 

«  certitied,  under  seal,  by  the  clerk  aforesaiil,  that  the  chief •^^»«^»*vSIh«'. 

•     I  1  -f     X  f  .  .  1   '   •»  eil«  was  kg^  en- 

s  judge,  who  certified  as  af<»rcsaid,  was  duly  commissjan^d  **'c1f  ew^iiM 

ti  and  (jualiHed,     To  the  reading  of  this  bill  of  sale  to  tUc^£;^^£^ 

r>  jury,  the  defendant  (objected .     But  the  Court,  IB^^man,''^^:^^^^^ 

i\  Ch.  J.]  was  of  opinion  that  the  same  wis  legal  evidence,  Tn/q  **s*'bSi4 

and  ijerinittwl  it  to  be  read  as  tuoh.    The  defendant  e v  JS^di'Sr'^i  *y2 

fi.  The  plaintiff  then  offered  evlrlenee  to  proy^,  that  Ae^"'»«»'*'»"  "f***^ 

defenqant,  as  sheriff  nf  .^i/^firmfi/ countf,  on  the  Ttb  of«ckimwWriedMui 

^  Auguat  18*19,  aeiaed  and  sold  the  goods  anc^  chattels  nicn-J^y,^^  S^,jJ 

tiaoed  in  Ute  plaintiff's  declarationj  and  that  the  goods  and^wr^^Ile'li^^ 

'       -  •  tllf     lBW«     of    t|^ 

ward^  reroowd  h»to  thU  state,  tjrJpfftniC  with  him  th«  slaret,  nrhitb  had  rei^^ined  fahh'poMe«loiuiiu4 

'  Vn  V  V'"^  ^^  A^^'^-  "^^y."***'^*^'  J**^**  *^*  '^""'y  a»»e*»'ttVT»c  there,.!!,  und  ,.,la\orae  at  ileia, 

vho  mi/verH4  u  ju,Jifm*.nt  »r-Hmi  C  H,  m  Allmtnp  cutmcy  coiirt  in  thl^  na.f.  u*  HfhiU  cminty  C  » 

h«iJre|nuve.lwiihilM-«ua  jUve.,    Vpnn  tt^k  4UtlK.uciit  a  writ  ot  ^ri  facia*  t^eU,  1104  thi  tai4 

Rcc.— HfW,  ihat^O  8  wnt  fn»iili-d  to  ivvove*-,  ihert:  t^ing  no  pruof  lu  im|)each  the  validity  of  ibo  biil  oT 
M4e,  or  conuinui^  the  tranincunn  with  lirtuifl,  nor  ihiu  CM  nrw|>ercy  tniiisft-rml  Wa«  MKk*«  Uuu  miA« 
Cieif  to  |Mi)  th<?  (If  h?  ;iiteudcd  to  be  leciirtfd.  i-«"  r-    #  •«  wh  «  wiu.  .tiHi* 

U  i»  tjMS  rijflitoJ  a  dtbi«i-  lo  givc  nrffcrrueo  tp  one  «f  UN  ^deditOM  by  »  fuir  and- honest  tniMlto  of 
hi*  nMid«udt-t)uate  10  ilie  {H4>iu.'iiiurhi%  debt.  .^         •,  •  •• 

•niyrei»rra..K-,  by  thrg.i.iiui/y|Mi^seMio«  uf  profM- vt;  iifi;lQde4  in«)itll  0^  ante  4<ilv «xMutod.  no* 
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1814.       chatteU,  so  seized  and  soId«  were  the  uiae  jnenttoiied  in  * 
the  aforesaid  bill  of  sale*    The  defendant  then  offered  ja- 
evidence  the  record  of  a  judgment  obtained  in  AUtgm^ 
county  court,  bj  Leonard  M.  Deakin*  and  John  H&ge^  ei« 
ecutors  of  Francis  Deakins^  against  Charles  F.  Brodhag^ 
lit  April  term  ]809«  fur  glOOO  current  money,  dama^ 
and  costs,  to  be  released  on  payment  of  $658  66,  with 
interest  theireoo  from  the  1 3th  of  February  1805.    Also 
the  execution  issued  on  tlve  said  judgment  on  the  Tth  Ai* 
gust  1809«  and  directed  to  the  sheriff  of  jSllegany  county, 
returnable  on  the  second  Monday  of  October  then  uext, 
Mnd  returned  ^*made  and  satisHed  plaintiff,  ff.  Bruce  ShffJ^ 
The  defendant  tlien  proved,  that  the  said  executi^  came 
to  his  hands  as  sheriff,  and  that  by  virtue  thereof  he  seized 
and  took  the  goods  and  chattels,  for  the  taking  of  whick 
the  suit  was  brought.     The  defendant  also  offered  evideoce 
to  prove,  that  Charlee  I.  Brodhag'm  1804,  and  until  thej 
were  taken  by  the  defendant,  was  in  possession  of  the  said 
goods  and  chattels.      That  Brodhag  was  assessed  aod 
charged  on  the  books  of  the  commissioners  of  the  tax  for 
Megmy  county  for  1804,  1806,  1807,    1808,  1809  and 
1810,  for  the  same.     The  defendant  also  ofi^ed  evidence- 
to  prove,  that  in  the  spring  of  1805  l^rocfAo^  removed  fran 
George  Town^  in  the  district  of  Columbia^  lo  ^Uegamf, 
county,  when  he  brought  withiiim  the  said  goods  and  chatteie, . 
and  that  the  said  Brodhag  from  that  time,  to  the  taluog  . 
thereof  by  the  defendant,  was  in  possession  thereofl    Tlie 
defendant  also  offered  evidence  to  prove,  that  before  and 
after  the  26th  of  December  1804,  Brodhag  waa  indebted 
to  Leotiard  M,   Deakine  and  John  Iloye^  executors  of 
Francis  Deakina^  who  resided  in  the  county  of  ffashington^., 
and  district  of  Columbia^  aod  that  Brodhag  was  in  posses^ 
sion  of  one  of  the  negroes  mentioned  in  the  said  bill  of  sale, 
until  sometime  in  March  1813,  at  which  timehedied^  tUt 
Brodhag  was  also  in  possession  of  another  of  the  said  ne- 
groes until  sometime  in  April  1812,  when  he  sold  the  same. 
Upon  these  fagts  the  defendant  prayed  th^  direction  of  the 
court  to  the  jury,  that. if  they  found  from  the  evidence  that 
Charles  F.  Brodhag  was  indebted  to  Leonard  At.  V^dins 
^ndJoIm  //oj/e,  executors  of /rfwcia  B^kina,  before  «»<l 
after  the  execution  of  the  said  bill  of  salfi  tothe  plaintiff^ 
en  the  26th  of  December  l§p4,  and  tb^t  Brodhag  held  thSf 
possession  of  the  property  m^nt^o^d  |&  said  UU  of  a^ 
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tr6&i  the  dale  fhefccif  until  the  cxcctition  of  the  writ  (fjleft       1814* 
'  fatiar  by  the  defendant,  that  then  the  plairffiff  was  not  en-       ""^^^ 
titled  to  recover.     This  direction  the  court  refu<>ed  to 
giriB.     The  defendant  excepted. 

S.  The  defendant  then  praye'd  the  opinion  of  the  court 
to  the  jury,  that  if  from  the  evidence  they  fbund  that 
Cliarlis  F.  Btodhag  w^as  in  possession  of  the  goods  and 
chattels  claimed  by  'the  plaintiffat  the  time  of  the  execu- 
tion of  the  deed  to  the  plaintiff  on  the  26th  of  December 
1 804,  and' that  Charles  K  Brodhag  contmixcd  In  posses* 
sioh  thereof  until  the  7th  of  August  1809,  when  they  were 
seized  and  taken  by  the  defendant,  under  and  by  virtue  of 
the  judgment  and  execution  aforesaid,  and  that  the  plain* 
tiff  never  was  in  possession  thereof,  that  the  plaintiff  was 
not  entitled  to  recover.  This  direction  the  court  also  re- 
fused to  give.  The  defendant  excepted;  and  the  verdict 
'  and  judgment  being  against  him^  he  appealed  to  this  court; 
and  haying  died  pending  the  appeal,  his  death  was  suggest- 
ed, and  his' administrators  were  made  parties. 

TIhb  caitse  was  argue4  before  Ciiase,  Ch.  J.  And  Earlbi 
^nd  JoKvaox,J« 

iia^ruder^  for  the  Appellants,    From  the  facts  stated  in 
the  biHs  of  exceptions,  it  appears  tliat  the  plaintiff  in  the 
court  below  claimed  the  negroes  under  a  deed  executed  to 
'^  him  by  Brodhag  in   J 804,  by  which  lie  was  authorised  to 

I^  make  sale  of  the  negroes  on  the  9.^i\i  Pecember  1805,  fqr 

^ft  the  payment  pf  a'debt  <lu^  to  a  third  person,  if  not  paid  by 

1^  that  day;  that  the  plaintiff  permitted  Brodhag  to  remain  in 

^,  the  peaceable  possession  of  thj;  negroes,  to  exercise  every 

^  net  of  ownership  oyer  them,  and  to  use  them  as  his  absolute 

^fc  property,  to  remove  them  into  this  state,  and  to  uiake  sale 

of  them,  and  made  no  claim  to  them  until  the  institution  of 
this  suit  in  18U,  (almost  six  years  after  he  was  directed  to 
sell,  whep  they  had  been  seized  as  the  property  of  Byod- 
hag  to  satisfy  a  judgment  due  to  JJeahim''^  ^<linini»tratoi-s. 
The  plainti^  claims  under  a  deed  acknowledged  ^ud  rct 
coi-ded  in  the  district  of  Columbia,  flrodhag  ^t  the  time 
was  indebted  to  Deakina.  This  sale  was  void  against  cre« 
ditors  at  the  time  by  act  of  1729,  c/t,  8,  sect.  5.  Brodhag 
was  pern^itted  to  hold  an4  exercise  every  act  of  ownership 
over  the  property^  nearly  five  years  after  tiie  plaintiff  was 
lutborised;^  ;^u4  it  was  his  fluty  to  sell  tt^e  propert/i  if  the 
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1S14«      debt  was  not  paid*    Hms  ofitaelf  wa^^idatioe,  (bat  tV^ 


v^^v^o 


del^t  waR  paid  W^tbe  bill  of  aale  arigioali/  executed  tapra* 
ti  t  the  property  again9t  creditorn.  |fthe  6t^  watust. 
executed  with  a  fraudulent  iQlcnt,  and  tb«deU  tbcrebj  i«K 
tend^ci  to  be  secured  m^%  U4>t»ati»fi«d  on  tbe  day  fnention^ 
ad  in  the  deed*  the  poaae^ion  of  BradUag  Hftarwarda  wm\ 
inconaifitent  with  the  deed.  IlawiiiQin  v$.  /It^iatf,  1 
Crunch^  ^16,  Edwunk  r«.  Ha^ben,  9  T.  I^,  SOT}  in  whick 
ii  ia  determined)  that  all  auch  deedts,  if  the  poaaesaiau  doet- 
.not  accompany  and  fiillow  the  deed,  the  deed  i»  frauduieut 
and  woid  #»  to  creditora.  In  Iheae  caaea»  it  ia  true  that 
deed  purported  to  be  an  absolute  transfer^  «i*here^  Bi^od^ 
kag^9  deed  waa  conditionaU  But  tl^ia  became  absidnie  V|m% 
the  arrival  of  th^  day  of  payment  Tq  aufer  firodlmg^'- 
'torwarda  to  keep  possesion,  exercise  every  fct  of  o^^H- 
alup  over  the  property,  and  in  every  tetpe^  to  uae  it  aai* 
hta  own,  would  b«  aufficient  to  mal^e  the  deed  iiAvdu*^ 
lent  end  void  as  to  creditors.  Id  Edwards  va^//arien«  Judg^ 
SuUtf  takc»  the  distinction  between  deeda  to  t^e  placo^ 
immediately,  and  to  take  place  at  a  future  time,  |n  tivB^ 
latter  ca^e  *Hhe  poagesMon  coMinuing  witH  the  venduTr 
till  svch  future  t'^me,  or  the  performace  of  tl»e  condituKi^  ia 
consistent  with  the  d^ed.'*  If  a  deedt  ex^uted  and 
recorded  in  the  distnct  of  C'o/iwiAta,  could  be  rof  eivei 
\y  evidence  in  a  case  like  this,  then  t\ie  object  o^ 
our  act  of  assembly,  \o  prevent  secret  salest  would  hi% 
defeated.  If  i^ucb  a  deeil  coqld  be  used  after  SHflTerin^ 
the  grantor  to  keep  the  possession  of  the  property  ii^ 
tliiH  atate  f(i»ur  or  ^ve  years  as  his  owp  absolutely,  nn 
creditor  com  id  be  secur^.  Fraud  may  t«  con^mitted 
y^ith  impunity^  if  ^  conditiopal  deed  will  authorise  the  par* 
ty  making  it  to  hold  the  properly  for  any  length  of  time^ 
In  order  to  secure  \i\^  property,  ^i^d  protect  it  against  cre- 
ditors, a  man  in  debt  has  pothing  to  do  but  to  convey  it  to 
some  ))erson  whom  he  might  style  a  creditor,  (for  there  la 
no  proof,  except  the  deed,  of  ^ny  money  b^ing  due  to  jQ]/it*^ 
and  who  might,  as  in  this  case,  refuse  to  sell  fo^  payment 
of  the  debt,  and  refuse  to  let  the  cl(dnia  of  other  creditora 
be  paid  oi^t  of  the  property.  It  is  conte^ded,  that  the  d^ed 
executed  in  th^  district  of  Columbia^  could  not  be  used^ 
and  ought  not  to  have  been  admitted  in  evidence  to  e^ta- 
bli^h  tiie  plainti^s  right  to  this  property,  and  afiet  the  lon^ 
possession  ofthe  propei-ty  by  £rodh(ig%  the  (daio^COHbl 
uut  recover. 
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Ka  CouA^d  ^T^n/eA^  br  the  Ap^pOUt.  *       itlA* 

•  €|[AftB9  Ch.  J.  delivered  tlie  opinion  of  tlii^  eoQrh  The 
igmtrt  ceoear  in  tlie  opinion  ghren  by  the  bonrt  below  id 
^JirH  bill  of  etoepttons. 

*  The  Wll  of  satd  has  all  the^solemnities  pfeScribcd  and! 
required  by fthe  aet  of  aM^mbl^^  bf  17S9,  eA.  8,  to  give  it 
vnlidtfy  and  operation  in  the  case  in  which  goodd  and  chat-^' 
tek  are  intended  to  be  transferred,  and  the  poft$)^s8iun  is  re- 
tftSned  by  Uic  grantor.  The  copy  offered  is  legal  and 
competent  evidence  of  the  bill  of  sale^  thcf  IstWs  of  this 
state  having  been  adopted  in  that  part  of  the  district  of 
d&htmbia  cedcrd  by  this  state,  and  comprehended  witbiii 
tte  county  of  ff'ashingiofu 

The  court  concur  in  the  opinions  exprcslcd  "by  Che  court* 
below  in  the  second  and  third  liills  of  exceptions;  there 
bieing  bo  facts  stated  to  impeach  the  validity  of  the  bill  of 
sale,  or  colitaminate  thd  trtnsacticTti  with  fvH^iih  The  cif « 
cumstances  that  the  grantor  wa^  indebted  to  Prancis  Dcd^* 
kins  at  the  time  of  the  obtaining  the  bill  of  sale,  and  (he 
retention  oftlic  {)osd^sion  by  the  grantor,  «f  the  negrpes 
for  which  the  action  was  instltuteiU  cannot  taint  the  trans- 
aictidh  with  fraud  of  collusion  to  defeat  a  creditor  of  his 
just  claim  by  covering  the  property  by  the  bill  of  sale.  It 
is  the  right  of  a  dcfertror  to  give  preft?rence  to  one  of  his  ere- 
ditors  by  a  fair  and  honest  transfer  of  goods  and  eliaCtels^ 
Adequate  to  the  payment  of  his  debt;  and  there  are  n(r  ficti 
stated  to  prove  that  the  propetty  transferred  was  more 
than  sufficient  to  pay  the  debt  intended  to  be  secured^  nor 
is  there  proof  of  any  collusion  between  the  grantor  and- 
grantee  to  cover  the  property  remaining^  from  the  claims 
of  the  other  creditors  of  the  grantoi^,  after  the  debt  of  Jones 
IV as  satisfied.  The  retaining  the  possession  by  the  gran-* 
tor  is  sanctioned  by  the  act  of  assembly,  and  the  bill  of 
sale  cannot  be  invalidated  or  impeached  by  it. 

JUOOMBKf  AFFrRMEDj 

Haboltow  vfc  The  Sttatz  use  of  Jameson.  DKCEMBfeR# 

.  Appeal  fi:om  Charles  County  Court.     Debt  on  the  testa-    »n»n  action  on 

^  an  adniiAi«a«tinn 

mentary  bond,  given  on  the  estate  of  Marmaduke  Samnes.  ^^'^^l,^"^^ 

-    .  not  hi  ihr  wonis  of 

Oie fMrm-)ifV>4«Hhed  hy  the  Ml  oT  It^,  ch^ iOt,.mb  eh  3,  #  11,{i#H0 rfl.  :4«  t  fi,  ^  tIereiKhiiit  ptmilrd 
fr^TMrnl  ;ifrti)ncartptf>  and  to  tn^  recitation,  af«i^nini^  fur  breach  the  Dnnpaymnit  oruii  avcimnt  which 
mw  punnm  ror-whuK  me  the  actiuB  wai  ikumg^  M  A|ahin  tbo  «kce)au4»  ihe  di^feBdaavftemmr^ 
featnllf-^Ihtmurfcr  QTtnu:«4. 
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tai4.  :  dated  iht  tSth  of  As^%t  1908,  and  cooditioncdi  '«d>at^ 
the  above  bound  Francis  P.  Hamilion^  wlj^  interji^irrieli 
with  Leiiiia  ff.  Semmes^  appoioM  executrix  of  Marrm^^ 
iuke  Semmes^  late  of  Charles  countj,  deceased,  »haU  faitii- 
fally  paj  ail  jaftt  claims  againat  the  decea«^d,  and  dama^ft 
t^hich  niaj  be  i^corered  agiainst  him  as  executor  aforesaicl, 
and  also  all  legacies  bequeathed  by  the  will  of  Ihe  said 
testator,  then,*'  &c.  Gei>eral  performance  was  pleaded* 
Beplrcation,  nonperformance^ — Breach  assigned,  the  non* 
payment  of  an  account  of  Jamison,  for  tihese  use  this  suit 
ivas  brought,  against  the  testator,  for  medicine  and  atteti^ 
dance,  &c.  Creneral  demurrer  to  tlie  replication.  Joiadar 
in  demurrer.  The  demurrer  was  orerraled  by  the  coopj^ 
court,  and  ^udpnent  entered  for  the  plaintifTfor  the  penalty 
and  costs,  to  be  released  on  payment  of^  &c«  From  this 
judgment  the  defendant  appealed  to  this  court,  where  the 
cause  was  argued  before  GiiASfi,  Ch.  J«  and  Bucsanaj^ 
JoBNaoKi  and  Majrtik,  J.  by 

Chapman,  for  the  Appellant,  who, stated  that  the  onlf 
poin^  for  the  court  to  decide  wa:*,  idiether  or  not  the  form 
of  tlie  bond  entered  into  xh^b  according  to  the  formtda 
prescribed  by  the  act  of  1793^  c/i.  10U  9ub  cA.  3,  «.  11, 
or  sitb  ck.  14,  s.  6.  He  contended  that  it  was  not,  aa4 
not  being  so,  no  action  could  be  sustained  thereon, 

No  Counsel  appeared  Cor  the  Appellee.  ^ 

juDoitfsirr  AmRsiss).    • 


Dedrvbvu.  Ptb  vs.  Wood,  et  ux. 


« *,!l.*"*iII**hSn7,  Aprr.AL  from  Charles  County  Court,  Debt  upon  a  re- 
LIT^ut^^H^HfP*^^'^^  ^^"^*  entered  into  on  the  1st  of  April  1801  -y 
ri*.*^'iSrh^t  5a/(yand  Elizabeth  Doncastlt,  with  the  defendant,  fn.^jr 
IS5ih.%''IihlI?ffv«pp«Mant,)  and  another^  as  their  sureties,  to  E'Ua'it'h 
iZ\r7't!rwi^  Rldgalc^  administratrix  of  Tliomw  H.  Rids;ats,  who  ud 
?to;;u  mW'^^tI?  intermarried  with  John  Woods,  the  plajntig^  (the  appei- 
S^'ti'VheS?  tie  lees.)  General  performance  was  pleaded*  Replicatwo, 
puiuaoH  thai  the  nonperformance,  setting  out  tite  action  of  replevin  brought 

«i«vei  WtTC  of  It- 

tW  or  !!•>  v»lne,ofr 

thivd  10  a^  •  wUaM<  the  fallowing  qo«iwn.  **W«1  jmi  hnta  tlw  nVainltffl  \t  any  time  in  Oftt«b#^  ltt*0^ 

Miy  th  tt  il»  y  knew  wher^  ih?  oesf-oe-  w«Hn^  tli«t  ih«y  WmJ  \^  thrtr  p<t«HMnoR  hj  tIMr  onWn«  m»4, 

t»rtl  they  w>»n  A  take  ho  •♦••n,  fo  npyain  the  (x'vM^ba'n  of  ih«»in.  and  thiit  th^y  iSi^not  witli,  %vA  wutf 

mat  allov  ikeia  ta  fVuktaV-^OOd,  i^M  ttxt  %<t;i«iiua  ifu  in>A»uwM«>  vtA  4ia«U  9HnM  msvw«I% 
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hf  t\\6  boncailUi  Igtiitist  RidgaieU  udminmthttrix,  snd  1815. 
'hs  being  nonprosRcd,  &c;  At  the  trial  the  plaidtiffs  of-  ^^^y^ 
feretl  to  ph>te  bj  the  ^ct<J^d  and  proceedings  produced^  ^^j>J 
tiiat  the  negroes,  in  the  condition  of  the  writing  obligatorj 
ihentioned,  iveri»  taken  under  the  l^epleirin,  DohcastU 
ilgainst  Sidgali^  and  kept  dUt  c^  the  possession  of  the 
plaintiflTHfrorii  May  1804  to  March  1805.  The  defendant 
then  offered  i,  cbmpeteht  witness,  who  proiVHd  the  Value  of 
the  said  negroes  at  aiid  duribgth^  time  aforesaid^  and  als6 
proved  their  value  in  October  1809  to  be  equal  to  thei^ 
value  at  the  time  aforesaid:  And  then,  in  ofder  to  shoW 
by  the  dedar^itiotis  df  the  t>laintiSs^  that  the  said  negroes 
weret>f  little  or  ito  valuer  offered  to  ask  the  witness  the 
following  questions:  **Did  yoii  hear  the  plaintiff's  at  any 
time  In  October  1809,  say  that  they  knevir  where  the  ne- 
groes Tterei  that  they  had  left  theif*  possession  by  their  or- 
,ders,  and  that  they  would  take  no  steps  to  regain  the  po8«^ 
•ession  of  them,  and  that  th«y  did  not  Wish,  and  would 
tiot  allow  them  to  return?*'  To  the  answering  of  these 
<|ue8tlons  by  the  witness,  the'  pilaintlfTs  objected.  And  the 
Court,  [iTa/  and  Clarke^  A.  J.]  decided  the  questions  Id 
be  inadmissible,  and  refused  to  permit  them  to  be  answer-* 
ed.  The  defendant  excepted;  and  the  verdict  and  judg- 
Aent  being  against  him,  he  appealed  to  this  court,  where 
tiic  cause  was  argued  before  Chase,  Ch.  J.  add  Bvc^ j 
iTAy,  JoitirsoM  and  Ma&tIn,  J.  by 

Chapn\ixru,  for  ^  Appellant 

Ko  CpuQsel  appeared  for  the  Appeltec^s. 

iUDGMElff  AFflRMEU 


TAYLdR  V8^  T£Rks  ftod  jAUFtan'.  Mit 

Appeal  from  ialHmof^e  County  Court  JlagumpsU  on ^  f'^lndu 
i  promissory  note.  The  general  issue  was  pleadedf  and  at  SbSh  wSnfc  S 
Ike  trial  the  pkintttf,  (now  jtppellaiit,}  gave  to  crvidenee  the SRIS*t  %tSk 
Bote,  which  was  dated  the  £tsl  of  December  1808^  and  tTiuue*!??^ 
drawa  by  Jauffrei,  onre  of  th«  defendants  belowy  for  S1950,  ^if  Tt^i^ciS^ 
payable  60  days  after  date  to  the  plaintfC  or  order.  It^Tl^J^'t^'^ 
was  admitted  that  JauffrU  was  a  FrcnckiMn^  carryii^  on  p^^^a  \^tZii 
trade  aad  commeree  in  the  city  of  Baltimore}  aad  thajt  be-  "**"" 
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1819;  «  ifig  iri  want  0ft  tferk  hf  hodk  keeper  vhe  understood  tto 
^'  'V  '  EngUik  and  French  langaaget,  he  applied  to  the  other  de- 
v^Mfrf  iteAM  '^*****  (7>rme,)  for  that  purpose j  that  TVrme  asked  him 
S800  a  year  as  a  salary  for  his  services,  wbkh  Jat^ret 
declined  giring,  hot  promised  to  give  him  the  dne  fourth 
part  of  the  j>rofits  armng  from  his  business,  which  Terme 
agreed  to  accept^  and  in  pursuance  of  such  agreement  ea* 
fered  into  the  emptojmeat  of  Jauffret  as  a  book  keeper* 
And  it  ■  was  also  admitted,  that  the  protnissorj  note  10 
question  #as  afterwards  ghren  by  JaHffret  to  the  plahi* 
tiff,  lor  so  touch  money  advanced  by  him  to  JaiffftH  m  ^ 
course  of  hit  said  trade  and  dealing.  The  plainliff  tla» 
gave  in  evid^hce,  that  7>rme,  during  the  time  of  b'ls  beiiig 
In  the  service  of  JanffreU  had  no  control  or  toenagemeiit 
of  the  business  of  Jau^rtt%  other  than  as  a  clerk  or  book- 
k^eper^  and  that  the  bostucss  was  conducted  and  carried 
on  trt  tlie  name  o(Javffret  alone.  And  he  then  prayed  the 
court  to  direct  the  jury,  that  he  was  entitled  to  recover. 
But  the  Court,  (^Aicholswit  Ch.  J.]  was  of  opilnon,  tiiet 
Terme  tou\d  only  be  considered,  from  the  evidence,  as  Ike 
hired  servant  ofJaitffreif  and  refused  to  gWe  the  direttioQ. 
The  plaintiir  excepted;  and  the  verdict  and  judgment  b^mg 
against  him  be  appealed  to  this  court  ' 

The  cause  was  argued  before  Chase,  Ch.  J.  and  Bc- 
eHANAn,  Earle^  Johxson^  a0d  Mauxim,  J. 

Pinkncy  and  Ifuuler^  for  the  Appellant^  coAtended, 
that  where  a  person  derives  a  benefit  from  the  trade  in 
which  another  is  engaged,  by  receiving  a  portion  of  profits, 
he  is  liable  as  a  partner,  although  he  expressly  stipulates 
that  he  is  not  to  be  liable.  If  he  takes  the  profits,  he  must 
bear  the  loss.  Tliey  referred  to  fTatson  on  Part.  9,  10, 
13,  19,  26,  124,  169,  201.  Wavghv*.  Carver,  2  H.  Blk. 
245.  Morse  ts.  Ifiluon,  4  71  R.  354.  Hetkeih  tft.  Blan^ 
chard^  4  Ea^U  1 47.  Ord  on  Vauiy,  47.  1  Com.  on  Cont. 
285,  286.  Grace  vs.  Sfnilh,  i  Tf\  Blk.  999. 

jlibfrm,  for  the  Appeliecst  admhted  that  the  authorftiee 
cited  establlsed  the  principle  relied  upon  by  the  appeUant'ef 
counsel,  but  contended  that  those  decisiens,  betqg 
the  revolutiotu  were  not  binding  on  this  court. 

JVDOHEJfT  BBVEliSEB,  AMD  PROCEDEJTPO  AWAm&Xft. 
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KmBOR  to  BUegatjiy  CouAtj  Court*    Tina  W9t  an  ^tiop 
of  ly^cimentf  ongiaally  brought  in  the  general  courts  for/i 
ti-Act  of  Und  calM  f^Ajf/e  Oak  UvtL     The  defendant, 
(now  defendant  ip  firrPF*)  took  defence .oa  warrant  for  a ^i>jp«Jji»w tik. 
tract  cftUed  i^/fflr«(W/  VaU^*  Plots  were  load e,  aod  i^^^^e  ^Jj^^*^  j*«j|^r 

!•  The  defendant  at  the  trial  in  the  general  court  at  ^iSi^ti^rpuTuIl^, 
October  term  J8P5,  offered  to  read  in  evidence  a  paper,  i"*;^^*  "^i,^ 
purporUoj  tobe  th0  deposition  of  Col.  Tlwma$  Cresapf  t7^\Tlhl\X 
taken  on  the  ^9th  of  April  1783,  bj  and  before  a  certain  SdcT^iheS;"**** 
Svm  Gwjfim^  the  deputy  of  Henry  Shtyoch^  then,  and  ihSrhlS5J5?.S5r 
1»eforfi  afid  afterwards,  sheriff  of  Waaliington  countjr.  And  fhlf^ieJuiiJU  ^ 
he  proved  to  the  court,  that  Cresap  died  after .  the  taHing  if  mJ^*  ^ti| 
l>f  the  deposition;  and  produced  a  warrant  of  the  survey  \f^  tidertd primaMi 
yued  out  of  this  coQrt  on  the  Uth  of  November  1  rs^,  ip  i»ken  •il'*tLe  wr^ 
an  action  ef  ^ectment  then  depending  for  ffhiti  Oak  ^^t^^^^,  ^ 
vel^  being  the  same  land  foe  which  this  suit  is  brought,  ber  !n^'^rt?o?iS 
tween  the  lessee  ofDavid^  Horatio^  and  ArchibM  ^o^^^^2^^^v^ 
(who  arc  also  three  of  l4\e  lessors  of  the  plaintiff  in  tho  pre?  i^S^iJ  5^  SJjS^.' 
aent  ejectment,  and  proved  that  WiUiam  Steuarl,  the  other  ^ehtSS,^;'^!;! 
lessor  of  the  plaintiff,  claims  under  them,)  and  George  Mar  teundTl^rtv^n^ 
aon,  uqd^r  whom  the  present  defendant  claims,  in  which  ac-  '"rue' uUS*  wf»en 
tionthe  defendant  took  defence  for  Pleasant  F^%,.  theveT^M^^'lw 
same  tract  for  which  defence  h  takea  in  this  ejectment.  The  ^d  ui^'tit^  ^ 
warrant  was  the  same  as  is  usually  issued  out  of  this  court*,  cautiml'^^fmryt 
directed  to  the  sheriff  and  surveyor  of  the  county,  for  re^  cmUmi  of  ihejury. 
surveying  the  lands  in  dispute  between  the  parties,  and  for  |wj[n«'»««j  •r* 
examining  witnesses,  &c.  [^SeeQ  liar.  EnL  r85.]  That  the  P'gf"^^  ^^^ 
action  was  entered  abated  by  the  4eath  of  the  defendant,  Jj|^Jj^Jjy*^*JJ 
at  May  term  1793.  The  defendant  also  produced  to  the  i^^;^^J;|;7;;j: 
court  the  plots  and  explanations  returned  by  the  sheriff JJ'IfiViTreiaSm* 
|ind  surveyor,  to  whom  the  above  mentioned  warrant  of  I|flJlJj*"'^oroS5fc 
resorvay  was  directed,  with  the  endorsements  thereon,  dS^hS the  w".* 
showing  that  they  were  returned  to  this  court  on  the  ISthrt^e^ubriyubuThit 
of  May  178B.    The  ei^planatiops  tq  the  plots  appear  to  be^i!er'''^l^n  ^ 

•    ■  ^  ,  ^  ,  ,^  beiween  tb«  date 

of  the  warrant,  and  the  return  of  (h#  e«rtific«t«*, 

1  be  eaiitioii  mun^y  may^  under  the  rules  ol  the  hnQl  ofll«9^.lM  |ii«4;hr  tfaeap^liitetion  of  ft  mirf  ant 
for  u  UinVreot  tract, as  i*i'U  at  if  t»aid  in  money 

.The  PraimtftarT  cpild  itotbe «C*ctc4.by  any  advenf  pQf«(^nn  of  Iftnd  Wibre  |l  had  been  fcra»f«^ 

Kvi^f  net' thut  tl«e  certiti^aie  of  an  elder  survey  wu«|n  the  laact  qfttce  wh<*n  a  Junior  surrey  waa 
made  and  nn  etcl«ir  tomtit  then-tin  ubfay^iMil.  \^  tur  the  dvcuioa  of  the  jury  }^i\^  Huer  eertiftcate  wa4 
not  ihm  in  the  ofRee^  (he  perRon  elfuminx;  under  the  junior  eertifieau^  was  a  pnrehnser  without  no* 
ti«e,«i»d  bariDff  obthiiieU  the  tint  tyrant,  it  |;aniH>t  be  d«^MteU  by  uenniicim*  U^  junior  grant  to  re- 
laip  tu-tlie  e!<|rr  cer rifica  e,  so  as  to  overreach  uie  title  under  the  elder  y^mnt 

'I'he  court  will  dt-eidc  «(heiiter  (Msrtain.uurts  pt'a  stsite  neut  of  I'aeis,  tqude  prenanUorr  to  a  liilt  of 
^?^jiu»^  beiuff  toKvn,  whieh  Wet  v(yocl«4  to,  are  \t^  evid^ui^e  «>  P»»ve  any  Bftriiet^  aet«  (i^Ue^ 
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fm  CASKS  IN  TmcxmerforwpEAi^ 

ISM       sighed  Igr.Aeiheriff uid  surveyor ^  HieftSif/i  pfJpfiM. 

V^y^  iras*  He  alw  sliowed  to  the  eovrt  tiieeytry  mi  thft d^3k». ' 
et  9f  tbii  CQurU  at  Maj  tettd  1783,  in  the  said  actiati,  ia  - 
Whiph  (he  taUt  plofa  and  expU^oi^ttoiis  vera  returneiU  <<^*^ 
wit^  ^Warrant  ezeotted—Plots  and  dcfioaittciia^M  19^  - 
ofMtj  1783.^  He  aVao  showed  that  ^  depontioa  ctCmi- 
#^  itt  the  haad^writing  of  the  deputy  sheriS;  *  is  now  oa  - 
the  files  pf  this  couf  t,  together  urith  other  depspsitkms  t^eft 
luid  retorped  with  the  plots  in  that  actisn,  and  had  sn^eon  ; 
on  the  filfs  of  this  coprt,  from  the  tia»e  of  the  return  of  ■ 
said  plots  until  the  present  tipne*  The  plaiatif  then  ol^yect*  ^ 
e^  tg  the  reading  pf  Cruap'M  d^pontion  hy  the  defendantr  - 

Chask*  Cb.  J.  The  court  are  pf  Ppiniop  that  the  depcM 
iition  is  adinisoihle  as  evidence,  notwithstapding  it  bearp 
date  on  the  day  neit  subsequent  tp  the  d9T  M^btn  the  ex* 
planations  to  the  plots  appear  to  have  been  sigped;  the  der 
position  having  been  returned^  with  seYeral  others,  by  tho, 
surveyor,  with  the  plots  in  the  cause,  and  $l^d  in  dip 
clerk^s  office;  these  circumstances  aSordipg  prima  faw 
evidence  that  the  deposition  was  taken  op  the  survey. 

The  court  are  also  of  opinipn,  that  the  several  parts  of  , 
the  deposition,  which  are  pot  sparest  arp  l^g^l  ftn4  proper 
evidence. 

The  chief  judge  observed,  that  the  plaiptiS^s  attorney 
had  objected,  that  the  depositjpp  relates  to  subjects  not,., 
relative  to  the  survey,  and  that  the  sheriff  had  no  right  ta'.*^ 
take  many  parts  pf  the  deposition;  that  a  general  poi^er  . 
was  not  given  by  the  warrant  of  resurvey  to  tske  all  depor 
aitiuna,  but  only  such  as  relate  to  the  subject  of  the  sprvej,.  ^ 
as  to  prove  bounds,  &C    This  is  the  first  time  such  SP  obr 
jection  has  been  made*    The  sheriff  is  not  restricted  ifi , 
taking  the  depositions  of  witnesses     The  warrant  emppw-  ^ 
«rs  him  *Ho  examine  upon  path  any  ^vitness  or  witnessest  '. 
that  by  either  of  the  parties  shall  be  produced,  in  relatioQ  . 
to  the  claims  and  pretensions  of  said  parties  to  the  (andsin. 
dispute,  or  any  pther  land  adjacent  thereto,  which  shall  bf  ^ 
fought  necessary  by  them  to  be  laid  out  for  the  t>etter  \U  I 
lustration  of  the  matter,"-— so  that  the  sheriff  is  fipthorisecL  ]* 
tp  t^ke  pny  depositipns  that  may  reiatf  tp  the  i\^gnitf  k^ 
tween  the  parties.    The  plaiptiff  excepted. 

2.  The  defendant  then  rpad  in  evidence  f^^nirraotgnin^? 
^  to  ?7*<?fws  ^f^d€(^  for  S009  #crea  ontfi^,  .I^f4:ip|  lt»^/ 
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tfinlAst  of  October*  1745,  ^%  iRrhhh  wammt  wm  Ae^M>  igTK 
I(HHiig  cndorsenievts  nidebf  4be  d^  of  the  lan^  offiire, 
j^i^  HQetober  £7v  1740*  recEived  this  urinrraiii  of  bh  e» 
ceH«DC7  7%9maf  BUt^^  esquire,  for  SOOO  ttcre»-^1000 
jicrres  whereof  he  woohl  have  located  upon  LicUng  creeks 
ned  the  remainiog  part  betweeA  &e  lowest  old  ttfwn  end 
the  mouth  of  Smsoge  rWer,  and  EiftdU  ereek^  and  ffUi^9 
creek,  running  into  the  afbresaki  branch*  February  Mth  . 
1744«*,y900  acres,  part  of  thiaorder,  not  being  yet  execut- 
ed, it  ie  this  d«^  rene^red  and  continued  in  fcu'ce  fnr  six 
months  longer  fr<m  this  date.  June  S8«  1 745-f»1  Sfi9 acres, 
part  of  4te  within  warrant  being  still  unexecuted,  it  ia  this 
day  again  renewed  for  that  quantity,  and  continued  in  force 
for  six  months  longer  from  this  date.  December  27,  1745. 
The  within  order  is  continued  in  ibrce  for  six  months  longer  . 
from  this  date.  Executed  100  acred,  part  of  the  within  war* 
jrant,  for  Geo.  /idixm  Witd;  158  acres  niore,"  &c.  the  whole 
amounting  to  2000  acres.  Also  a  warrant  granted  to 
George  SieuarU  and  by  him  assigned  to  Bladen^  for  4012 
acres  of  land,  bearing  date  on  the  Sd  ot  February  ]746-<- 
wbich  warrant  was  thus  endorsed:  *^The  above  warrant  be* 
ing  by  the  said  Stfuart  assigned  to  his  excellency  77iomd$ 
Btaderty  esquire,  and  2000  acres  thereof  is  applied  to  make 
good  rights  to  ^  warrant  for  that  quantity  granted  to  {he 
said  Bidden  the  £lst  of  October  1743,  and  the  remaining 
2012  acres  is  applied  to  make  good  rights  to  so  much  part 
of  a  warrant  fur  SOOO  acres,  granted  unto  the  said  pladeti 
the  16th  of  April  1745.*^  Of  this  last  mentioned' warrant 
to  Stetiart^  2000  acres  were  applied  to  ma|ce  good  the  rights 
otSfaden  under  tis  first  mentioned  warrant  of  the  2H\  of 
October  1 74S.  The  defendant  further  gaye  evidence,  that 
in  virtue  of  the  said  first  mentioned  waiTant,  the  following 
certificates  of  survey  were  made  for,  and  patents  issued 
thereon,  to  Bladen^  and  his  assigns,  to  wit:  100  acres 
called /HgA/,  surveyed  11  th  May  1744,  examined  15th 
May,  1745,  and  patented  to  John  Flemrnin  the  29th  Sep- 
tember 1761;  and  1561  acrea,  in  separate  tracts,  to  Other 
persons  at  other  periods,  amounting  in  all  to  1^61  acres-r 
Also  a  warrant  granted  to  Bladen  for  2000  aare$  of  land, 
dated  the  1 5th  of  April  1 745T-on  which  was  the  following  enr 
dorsements:  ^*248  acres  assigned  Vunfel  Qreeap^  itnd  appH< 
^'to  The  TViree  S^jring  Bottom — 26o  acres  assigned  George 
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IMH       tfiplied  io  OwKmli— 6^  actes  a^ie4  to  OimAffrfiimll* 

lliit  in  y/ifiMt  of  the  last  menfiMMd  warnmt  tfit  folloniog 

cntiilcatM  of  t«nr«j  wan  maileaiitfEirv  aod  pala>ttiatqc<^ta 

JHadma  and  his  asngns,  to  wk:  948  acres,  called  Fmitf 

nrm  Spring  BoUtmh  Barmjt^  ha  Nor.  ^746,  aad  evamtitd 

pad  pMsed  the  9th  Maj  1761,  ami  potanted  to  IhmUi  Cmtf 

0m  tho  fi9(h  of  8ef)ttinber  t76l;  d40,  caHe<t  /Ywtd^, 

nrrejeri  tlth  Nov.  1746,  examined  I6th  Maj  1761,  aiHl 

patented  to  ThonHt$  Biaden  the  29th  September  176S;^, 

tailed  Cumbetlanii  aanrejrod  ^B9Hi  April  1751,  examine 

|0th  May  1761,  and  patented  to  Thoma»  Bladen  the  SM 

of  October  ir65|  240  acres,  caHtsfl  Commit  surveyed  SOd 

April  1761,  examined  16th  Maj  17^1,  and  patenlfd  b 

)FWi<ra  Biadenj  the  29(h  of  September  1765,  xatMng  ii 

the  whole  the  quantity  of  1353  acres.     Also  the  certificite 

of  a  tract  pf  land  called  Crnnbertand^  surveyed  for  Bkdeik 

m  the  fi9th  of  April  1751,  for  6t5  acnes,  with  the  igtnt^ 

receipt,  and  the  gorenior^s  approbation  that  patent  vngW 

iaaue,   to  sl>ow  that  a  part  of   the  land   fnentioned  k 

that  certificate    wi;s  compoonded  for   by  the  pajneit 

of  money.    The  receipt  stated  timt  the  som  of  4i5  190, 

Ibr  312  acres,  to  make  up  the  quantity  wasting  la  Hk 

forrey,  pnd  BIS  10  5  for  12  years  and  5  months  rest 

of  the  hind  to  Michm'a  1763,  was  received  pn  the  M 

of  inly  1763,  and  that  patent  might  therafsre  issue  wMb 

his  excellency's  approbation,  which  was  given.    Thit  it 

virtoe  of  the  last  iiienttene<I  warrant  to  Bhden^  dated  tta 

15th  of  April  1745,  for  2000  acres  of  land,  the  ondsmw^ 

tioned  certificates  of  survey  were  made  out  and  retsra4 

for  and  in  the  name  of  Biadtm  but  tl^at  the  san^  srerec^ 

yeated  by  Doctor  David  JPp««,  fathef  to  David,  Hort^ 

and  ^fckihald  J?o«*,  thfee  of  the  lessors  of  the  plsintiil  i^ 

under  whom  fHUiam  StewsrU  the  other  lessor  of  the  phw* 

tHT,  claims^  end  adjudged  and  patented  to  Doctor  Ami^ 

to  wit:  Turkt^  F(ight,  examin^  the  18th. of  Ifate»ber 

1762,  and  patented  to  Dttvid  I^$9  on  the  25th  ©f  ©ecemlW 

1762,  for  265  aprcs,  264  acres  whereof  in  the  certifieatfrf 

JWtf(/fn;  and  Muek  Lodg$^  examined  t»ie,«ld  if liaw*^ 

^er  1762,  and  patented  to  David  R999  om  ths|5lfc  D* 

cember  1 762,  for  420  acres,  210  acr^  whereof  in  *•  f** 

tificate  of  Bindtn.     Also  a  warrant  to  J¥W«  J^^^ 

acres  of  land,  dated  the  Igth  of  April  1743?  aad  fkfi^ 

a^Hl  proycd,  that  20l2^oros,  pavt  ^  *f  W««l!H«t**' 
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te  GmJg^jSifmH  ofa  the  3d  of  Februvrj  1746^  for  401&  IMSk; 
acr^,  «f^d  bjr  kmi  «i»^gned  to  Bladm  as  heteio  before  atat* 
c^,  w^e  apf^lied  to  ttwike  gobd  Aod  pay  the  caiitioa> 
DOuejr  due  to  the  pr4)prietarj  for  so  mncb  of  the  Ii^nd  men* 
tiooed  in  the  warrant  to  Biadimf  for  3000  acres,  dated  tb< 
16th  of  Apxil  1741.  The  defeodan^  further  gtYe  in  e^U 
dence,  that  in  virtue  of  tlie  said  last  meiitione<l  warrant 
tor  3000  acreSf  the  following  cettifieatM  of  gvrvejr  vf^^ 
made  and  returned  to  the  land  office,  and  patents  tl\er^o& 
iattued  to  Bladen^  and  his  assigns^  ie  wit:  SOO  atres^  cal- 
led Plmidni  Vall^f  aun^ed  the  l»tof  Jane  1745,  ejc* 
amined  and  piM^ed  oti  the  14tti.  of  June  17^,  and 
patented  to  lYiUiaaiy  ThQnmn^  and .  Joba  Mason,  on  tM 
Sd  September  1805.  5(J0acre8|  called  Jt'ulnui  Bdlionti 
surveyed  Ist  Jiine  1745^  examined  Idth  August  1746,  aoA 
patented  to  Oeorge  M$s&n  the  St5i\\  March  )756.  240- 
atres,  called  Hunt  the  Hetrti  durve^red  ia  JuAe  1747«  ex« 
ftoiaed  ICth  May^  1761/^itnd  patented  XoOtorgk  Mtison  %Sd> 
J4ine  1763*  ^85  acrj^^^alled  Dkput^  surveyed  1st  of  Joiia^ 
} 745,  examined  9th  November  1745^  and  patented  to  Damd 
CresppSl^ih  Sept  l76$|aBd  1^ acres, called  Three  Spring 
Bottom,  surveyed  ^ievembevL  1746,  exsmined  9th  May 
17^1,  and  patented  to  Daniel  Cremp  S9th  Septeinber.l76l| 
pnounting  to  1337  acres  in  the  whole.  That  in  virtue  olf 
tbe  last  mentioned  warrant  to  Bladen  for  3000  acre8,.dat« 
ffi  i\\e  16th  of  April  1745,  the  following  certificates  wer^ 
iMbde  out  and  returned  for  and  in  tite  name  ot  Bladenyhvt^ 
that  tlie  sanke  wtrtxavealed  by  Doctor  Bose^  and  were  ad-« 
jjudged  and  patented  to  him  RosSf  viz«  Lawrmee,  examin** 
ad  lOlh  November  1763^  and  patented  25tb  Becembec* 
176j^  for  82  acres,  160  acres  in  tlie  certificate  of  Bladen* 
WUV9  ?Wn,  examined  20tb  November  \7^%  and  patent- 
ad  d5tfa  December  1762,  for  li£5  acres,  915  acres  in  the 
certificate  of  the  said  Bladen*  Big  BoUotn,  exismincd 
mk  November  176^  and  patented  25th  December  176^ 
f»s  197  acre^,  240  acres  in  the  certificate  of  the  said  Bla^ 
dm*  The  Prixedf  eMmined  19th.  November  1762,  and  pa<< 
tented  25th  Deeember  1762,  for  2^  acres,  2S5  acres  in 
the.certificate  of  tbe  said  Bladen^  Sugar  Bothwif  patent* 
td  for  $04  acres,  121  acres  in  tlie  certificate  of  the  saiti 
Bladen.  The  whole  quantity  patented  to  lUm  1 948  acres* 
The  number  of  acres  in  J?/a<i^^«  certificate  1671.  Also 
iN^eeriificaie  {or  the  traat  of  laad  JC^iUA  Pleasamt  VM^ 
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Iff  5.       coataiiiing  ^OOacrM,  dated  the  Itt  of  Jane  f745,  and  gif 

▼ejed  in  tirtue  of  a  warrant  gfahted  to  Bladen  on  the  I6tk 

of  April  1745,  for  SOOO  atfea,  and  endoried^  that  oa  (ha 

18th  of  Muf  1761,  the  certificate  and  plot  disagreed  iv  th« 

direction  of  the  9Dth  toUrae,  and  was  diaallowed  bj  tlie  ex- 

imine<*  general.    It  was  corrected  the  iti  of  June  I7'6f, 

md  etamiifed  ttfd  paeaed  the  14th  of  Jatfe  1 76$.    That  if 

was  caveated  bj  Doctor  Jtoaa  the  6(h  S^tember  1765,  wt 

mk  the  14th  of  June  iT6S  iSlO  16  0,  for  f9  jrears  rtnt  of 

the  land  to  midsomrfief  1763,*  waa  received  bj  th4  ageat 

The  certificate  was  aSsigrT^d  bj  TiUk^^  tt^omej  in  fact 

of  Biadefii  to  Col.  Otorge  MdMon^  and  ic  Was  paveated  oi 

tiie  d4th  Of  Jul  J  1780,  by  David  i?OM,  son  and  heir  a(  lav 

4i  Doctor  itoat.    The  dcfemlanft  alao  oflferM  efviileiice,  that 

fte  aame  ceiftiScate  waa  retarned  to  and  in  the  land  otcc» 

ttii  and  before  thd  4th  of  Febttiarjr  1768.     tie  alM  read  ii 

eridence  the  petition  of  Doctor  J?c»ai,  dated  the  6th  of  Sep- 

tember  1763,  to  the  judges  df  the  iyd^fBce,  prayiojthat 

coreeof  might  be  entered  against  the  iwiaffof  a  grant  fdrthi 

land  contained  in  the  said  certificate  called   PlmtM 

Valley^  stating  that  Bladen  had  on  the  Sd  of  Jane  1745, 

aurteved  and  laid  oat  for  hitf  a  tract  of  land  called  Pkt 

eani  Vidlvff  that  the  certificate  of  atirtej  afierwai^  re 

Brained  postponed  in  the  land  office,  and  became  sabjfcti4 

to  the  benefit  of  the  first  discoverer,'  agreeably  to  hia  Laid* 

ship's  proclamation;  that  the  petitioner  obtained  a  a^edil 

warrant,  accordhig  to  the  directions  of  the  sakt  pfociasia- 

tion,  to  affect  ami  secure  the  sakl  land«  wMch  warrant  wsi 

executed,  and  certificate  of  survej  thereof  returned  to  thi 

land  office,  on  which  patent  had  lined  to  the  pecitioocr 

for  425  acres,  called  b;  the  name  of  White  Oak  Lted- 

That  Bladtn*9  certificate  had,  since  the  petititmer's  wa^ 

rant,  been  assigned  to  George  Maeon.     He  f^ij^  ^' 

|»atent  might  not  issire  on  BledenU  certilfcate,  &0r   A^ 

to  prove  that  the  petition  was  not  tme^  the  defendant  raid 

in  evidence  the  special  warrant,-  with  the  recital  Hiftttmi 

which  issued  to  Bou  for  the  land  called  ffhUe  Oak  Uvdt 

stating  that  Rose,  hj  his  petition  to  his  Lordsh^p^  qiealai 

did  set  forth  that  there  was  about  the  quanttfj  aTSOat* 

cres  of  vacant  land,  known  by  the  name  of  WkHi  Oek 

Level,  Ijrng  on  the  rooutb  ^EoetU  creek,  partly  eAi^ 

ed,  by  means  whereof  he  conceived  the  same  ceeldDet  is 

tftken  up  by  a  CMttooD  warraDti  be  prajed  a  ^cisl  ^^T 
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rant  to  affect  and  secure  it,  and  (hat  on  retnm«  &c.  he       18t5. 
iniglit  have  hia  lordships's    grant,  &c.  he    haying  paid 
^the  sum  of  £\5  sterling  caution  for  the  same,  provided 
le  sued  out  such  grant  within  two  years  from  the  data 
liereof.  The  surveyor  was  therefore  directed  to  lay  out  and 
carefully  survey,  for  and  in  the  name  of  Hoss^  the  quantity 
of  300  acres*  be  the  same  cultivated  or  otherwise,  &c. 
That  tlie  caveat  entered  by  Doctor  Ro9a  on  the  6di  of  Sep- 
tember ir63,  or  ^hat  entered  by  David  Ro8$^  the  son,  6n« 
of  the  lessors  of  the  plaintiff,  on  the  24th  of  July  1780,  a'- 
gainst  a  grant  issuing  on  the  certificate  for  Pleasant  Valley^ 
Vere  neither  oFthem  ever  acted  upon  by  the  judges  of  ths 
land-office  before  the  3d  of  Septeml>er  1805,  when  the  ca- 
veats having  been  dismissed  by  the  acts  of  i&^sembly  in  tfva 
petition  herein  after  mentioned  and  set  forth,  the  grant 
herein  after  mentioned  for  the  land  called  Pleasant  Vtd* 
Ity^  was  awarded.     The  defendant  then  read  in  evidence 
a  patent  granted  to    WUliam  Mason^   (the  defendant,) 
*  Tliomaon  Mason  and  John  Mason^  the  sons  and  represen* 
tatives  of  George  Mason  the  assignee  of  Bladen^  on  the  3d 
of  September  1805,  for  the  land  called  jP/ea^an/   Valley. 
He  also  read  in  evidence  the  depositions  of  Daniel  Cre^MPf 
TTiomas  Cresapy  Jarvts  Haugkam^  Elizabeth  Guest ^  James 
Quest  and  James  Prather^  taken  on  the  £8th  of  April 
•»ir80,  in  the  former  action  of  ejectment  herein  before  re* 
jferred  to,  as  to  the  bounds,  possession  and  cultivati6ns,  of 
'PUoiont  TaUey  by  Bladen^  and  those  claiming  under  hinu 
The  parts  of  the  deposition  of  TTiomas  Cresap^  and  which 
are  not  scored^  are  **that  he  bad  a  commission  as  surveyoc' 
of  that  part  of  Frederick  county  laying  above  Monocacy; 
that  while  he  acted  as  surveyor  of  the  said  district  two 
warrants  were  put  into  his  hands  to  execute  for  Bladen, 
on  any  vacant  land  he  should  find,  one  of  which  warrants 
was  for  2000  acres,  and  the  other  for  3000  acres.    Having 
agreed  with  Thomas  Prather  to  act  as  deputy  surveyor  for 
this  deponent,  recommended  it  to  Prathefy  to  lay  out  and 
make  some  surveys,  for  Bladen^  in  consequence  of  the  above 
recited  warrants,  among  which  be  laid  out  a  certain  tract 
4>f  land^  where  the  deponent  was  present  at  bounding  the 
trees  and  running  the  land}  that  three  certificates  were 
made  mi  by  Jarvis  ffaugham  for  this  land,  by  the  name 
fi^  Pleasant  Valley y  one  of  which  was  given  to  Bladen,  one 
sent  to  the  ofiice,  and  the  other  entered  on  his  book  in  fo- 
)S»  64,  and  stood  fair  on  said  book|  both  plot  and  certj^ 

TOL.  Ill*  65 
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1815.      cAie,  till  sometime  in  April  1779.  The  deponent  lodged 
the  book  on  a  particular  occasion  with  7%oma$  Jenmng$^ 
esquire  (a)^  where  it  remained  about  three  years  and  theo 
it  was  brought  and  delivered  to  the  deponent  bj  Thomas 
Jaeqtie$^  at  which  time,  upon  examination^  the  deponent 
found  the  plot  and  certificate  torn  out,  as  it  now  appears| 
that  the  aforesaid  tract  of  land  was  purchased  by  George 
Mason  many  years  since,  though  this  deponent  cannot  re- 
collect precisely  how  long,  but  supposes  about  15  or  16 
years,  from  Tasker^  the  attorney  of  Bladen.    He  accor« 
dingly  applied  to  the  land  office  for  patent  on  the  assign- 
ment  of  the  certificate.     Some  time  after  this  the  depo- 
nent was  summoned  by  Oeorge  Mason  to  appear  before 
the  judges  of  the  land  ofiice,  on  a  day  appointed,  where 
he  accordingly  appeared  $  at  which  time  and  place  he  foand 
Doctor  Ross  and  Mr.  Johnson^  his  attorney,  and  Mr. 
Ttighman  attorney  for  Col.  Mason^  in  order,  as  the  de- 
ponent supposed,  to  examine  the  witnesses;  at  which  tine 
and  place  appeared  James  Prather^  a  witness  for  Doctor 
Ross^  who  first  being  examine<l  declared  as  follows:  That 
the  deponent's  book,  wherein  the  certificate  and  plot  were, 
bad  for  some  time  past  been  kept  at  his  father's  hoosei 
that  he  often  perused  it,  and  i^aw  the  plot  and  certificate 
of  the  tract  of  land  called  VaUey^  entered  in  the  book  bf 
the  name  of  White  Oak  LeveU  and  that  it  was  not  so  nor, 
that  the  deponent  must  have  altered  it|  after  Prather  wis 
examined,  Jarvis  Haugham  was  sworn,  who  declared  that 
/  be  was  employed  by  Col.  Prather  to  make  outy^lLoertifi- 
cates  that  he  or  this  deponent  should  produce'jm^anotei 
for;  and  that  he,  amongst  other  plots,  made  out  the  plots 
and  certificates  of  the  land  called  Pleasant  Valley^  in  tlie 
name  of  Bladen^  one  of  which  he  entered  on  the  books  d 
this  deponent  by  the  name  of  Pleasant  Valley^  which  re- 
mained on  the  said  book,  when  he  saw  it  last,  fair  and 
clear,  and  witfiout  any  alteration."    The  deponent  then 
produced  his  book  to  them.     The  deposition  of  JartM 
Haugha§n  is  in  corrolmration  of  the  deposition  of  Thoma 
Cresapi  in  that  part  of  the  deposition  of  the  latter  res« 
pecting   the  actings  and   testimony  given  by  the  said 
Maugham  before  the  judges  of  the  land  office.    He  al«o 
stated  ^that  Col.  Cresap  produced  the  book  to  the  jadgf0» 
vho  having  examined  it,  declared  it  to  be  as  fair  a  pieoe 
(^a^  The  BtirUtcr  (tf  tba  JLaod-Ofllce. 
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of  writing  as  could  be  wrote.  That  upon  the  deponent^*  1815. 
BOW  examining  the  said  book,  he  finds  the  leaf|  whereon 
was  entered  tlie  certificate  for  Pleasant  VaUey^  torn  out, 
as  he  supposes,  by  some  ill  disposed  person.^  The  defen- 
dant  also  read  in  evidence  the  depositions  of  ThomoM 
Prather  and  Joseph  TomlinsoHf  taken  on  the  13th  of 
August  1761;  also  the  depositions  of  James  Praiher^ 
Jarvis  Haugham  and  ^aron  Auoore^  taken  on  the  5th  of 
April  ir64$  and  the  deposition  of  Providence  MouniZj 
taken  on  the  Sd  of  October  1764,  all  taken  before  the 
judges  of  the  land  office.  The  deposition  of  ThoMu 
Prather  states,  that  the  certificate  was  returned  in  1747; 
**that  some  few  days  after  Governor  Bladen  was  out  of 
oflSce,  Col.  Cresap  gave  him,  the  deponent,  a  bundle  of 
certificates  to  take  to  dnnapolU^  and  informed  him  they 
were  the  last  of  Governor  Bladen^s  certificates,  and  desir* 
ed  him  to  put  them  into  the  land  office,  which  he  did,  and 
took  a  receipt  therefor,  which  he  delivered  to  Col.  Cresapi 
that  he  saw  Mr.  Bladen  the  morning  after  he  bad  deliver^ 
ed  them  into  the  office,  who  was  vexed  with  Col.  Cresap 
for  not  having  returned  the  certificates  sooner,  as  it  would 
have  saved  him  several  fees  of  office.''  The  deposition  of 
Haugham  states,  that  he  made  the  certificate  as  deputy 
for  Col.  Cresap  and  Col.  Prather.  Tomlinson  proved, 
that  in  1759  he  saw  a  bundle  of  Mr.  BladsnU  certificates 
in  the  land  office.  He  mentioned  the  names  of  sundry 
tracts  included  in  those  certificates,  being  those  herein 
mentioned,  but  no  mention  of  Pleasant  Valley.  He  saw 
the  same  certificates  at  the  same  time  in  the  possession  of 
^  John  RosSy  esquire.  He  also  offered  evidence  to  prove, 
that  before  the  year  1760  Bladen^  by  his  tenants,  entered 
upon  the  land  called  Pleasant  Valley^  and  occupied  and 
possessed  the  same  by  his  tenants  residing  on  and  culti- 
vating the  field,  designated  on  the  plots  in  this  cause,  by 
I>^o.  S,  &c.  and  so  continued  the  possession,  occupation 
and  cultivation,  until  the  14th  of  June  1763,  when  he  sold 
and  transferred  the  certificate  for  the  land  to  George  Ma* 
son^  who  thereupon,  in  like  manner,  possessed,  occupied 
and  cultivated  the  same,  by  his  tenants,  from  the  time  last  . 
aforesaid  until  his  death,  which  happened  in  1793,  and  that 
then  the  representatives  of  George  Mason  in  like  manner, 
by  their  tenants,  possessed,  occupied  and  cultivated  the 
tame,  from  the  time  last  aforesaid  until  the  bringing  of 
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1815.       this  ejeclm^nt.  ind  eter  since.     The  plaintiff  then  pro* 
duced  in  evidence  a  petition  by  Doctor  Ross^  the  father  of 
David^  Horatio^  and  J9rchibahl  Ro 99^  three  of  the  lessors 
ef  the  pUintiff,  for  warrants  of  proclamation,  to  affect  se- 
veral of  the  aforesaid   tracts  of  land  surveyed  under  the 
warrants  granted  to  Bladen^  and  which  tracts,  so  to  be  af- 
fected, are  inserted  in  the  petition,  viz.  Sugar  Bottom^  coih 
taining  235  acres,  by  virtue  of  a  warrant  granted  to  BUdtn 
on  the  I6lh  of  April  1745,  for  3000  acreSj  Buck  Lodge^  con^ 
taining  140  acres,  by  virtue  of  the  same  warrant;  HUHt'i 
Town^  containing  915  acres,  by  virtue  of  the  same  warrenr; 
Puzzlty  containing— acres,  by  virtue  of  the  same  warrant; 
JBlatk  Elk  or  Muddy  Lirky  containing  —  acres;  Btg 
Bottom^  containing  240  acres;  7\trkey  FliglU^  coutaimng 
130  acres;  and  Lawrence^  containing  — —  acres.    He  tl- 
80  offered  in  evidence,  by  the  statement  of  the  judges  of 
Hit  land*office  hereafter  particularl^Hnentioned,  that  wir* 
rants  of  proclamation  were  not  granted,  but  special  wa^ 
rants,  on  the  following  parcels  of  land,  and  which  are  the 
same  as  those  before  mentioned  in  the  defendant's  itite- 
ment,  viz.    On   Sugar    BoUom^   Buck  Lodge^    H'tiTi 
Tbuw,  Prizfidf  Big  Bottom^  Turkey  Flighty  and  Law- 
rencef  that  the  warrants  to  affect  them  were  first  issued  oo 
the  I6th  of  January  1761,  and  that  they  were  renewed  oa 
the  4th  of  February  1762;  under  which  renewed  wannBti 
the  surveys  were  made,  and  patents  obtained,  as  in  the 
defendant's  statement;  and  proved   that  these  warrmti 
were  recorded  in  the   Iand>office,  one  af^er  the  other,  is 
regular  succession.     He  also  offered  in  evidence  a  special 
warrant  granted  to  Doctor  /?oa»,  to  affect  Whitt  Oak  L^ 
velj  dated  the  16th  of  January  1761,  and  renewed  the 
4th  February  1762,  under  which  warrant  a  survey  wai 
made  on  the  3d  of  April   1762,  the  certificate  wasew- 
mined  and  passed  the  22d  of  November  1762,  the  sura  of 
£i  was  paid  the  7th  of  December  1762,  for  improvements; 
fiO*.  M.paid  en  the  15th  of  December   1762,  for  rent  to 
Christmas  1762,  and  patent  granted  on  the  25th  of  De- 
cember 1762.     He  further  offered  in  evidence  the  fbllow- 
ing  decision  of  the  judges  of  the  land-office,  respecting  the 
lands  in  the  proceedings  mentioned,  and  the  cenfirmitioa 
of  the  chancellor,  *»To  His  Excellency  Horatio  Sharf^t 
Esquire,  Lieutenant-Generai  and  Chief  GtH'crnor  of  the 
Provinco  of  Marylmd^  and  Chancellor  9XV^  Keep*  ^ 
ihe  Great  Seal  thcrcot— Maj  it  pleMe  your  U^^^h 
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!  1745;  Buck  Lodge  and  Sugar  Bottom  m  June  1746^  TVr- 

,  key  Fligm  and  Prized,  in  August  \7A%;  2iX\A  Lawrence 

and  Big  Bottom  in  November  1746;  containing  in  the 
whole  2254  acre»,  surveyed  as  is  set  forth  in  the  said  cer- 
tificates for  Tliomas  Bladen^  esquire.  As  the  lands  de- 
scribed in  those  cer^ficatcs  appeared  to  be  the  same  tracts 
for  which  Doctor  Ro99^  (as  we  have  already  observed,)  ob- 
tained special  warrants,  we  thought  it  our  duty  to  forbid 
patents  issuing  to  Mr.  Bladen,  till  we  could  examihe  the 
records,  and  inquire  how  it  had  happened  that  ,tho8e  cer- 
tificates had  laid  so  long  dormant.  On  examination  we 
found  in  the  land  records  the  following  entries — **OGtober 
21,1 743.  Order  issued  to  the  surveyor  ofPrtnce-  George^ $ 
county,  to  lay  out  for  his  excellency  Thomas  Bladen^ 
«squire,  2000  acres  of  land,  caution  to  be  paid  on  the  re- 
turn of  the  certificates,  &c.  2000  acres,  part  of  a  warrant 
fw  4012  ncres,  granted  Doctor  George  Steuart  the  Sd  of 
JFebniary  U46,and  by  him  assigned  bis  excellency  Thcmas 
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OF  MARYLAND.  Biy 

There  having  been  a  dispute  in  the  land-ofiice  of  an  tin-  IS\5. 
common  and  extraordinary  nature,  in  which  Thomas  Biaden, 
Bsqnire,  and  Doctor  David  Boss,  are  the  persons  concerned, 
we  take  the  liberty,  in  pursuance  of  bis  Lordship^s  instructi- 
ons, (by  which  we  are  directed  io  difficult  and  unprecedented 
cases  to  desire  your  excellency's  advice  and  assistance.)  td 
eubmii  io  your  excellency,  as  chancellor,  a  state  of  the  case 
or  matter  de|)endiog  l>efore  us,  together  with  our  opinion, 
hoping  you  will  be  pleased  to  favour  us  with  yonr  excel* 
lency's  sentiments  thereupon.  On  tlie  16th  of  Januaty 
1761,  Doctor  David  Boss  applied  to  us,  in  usual  form,  for 
warrants  under  the  proclamacion  of  resurvey,  and  to  be 
allowed  the  preemption  of  the  follt)wing  tracts  of  land: 
iVilU's  T(mn,  Buck  Lodge^  Sugar  BoUom,  Turkey  Flight^ 
Prized,  Lawrence^  and  Big  Bottom,  containing  2254  acres; 
but  as  no  certificates  for  those  lands  appeared  to  be  re- 
turned or  lodged  in  the  office,  which  is  essential  to  the  is- 
suing of  warrants  U^der  the  proclamation,  Mr.  Boss  peti- 
tioned for  and  obtained  special  warrants  to  afiect  the  landa 
aforesaid,  having,  as  your  excellency  knows  is  usual,  first 
paid  the  agent  caution  for  the  same.  On  the  l6th  of  May 
1761,  the  undermentioned  certificates  were  returned  to  the 
ofiice,  signed  by  Mr.  Thomas  Cresap,  who  was  deputy 
Burveyor  of  the  county  at  the  times  these  certificates  re- 
spectively bear  date,  viz.  fVills^s  Town,  surveyed  in  June 
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1S15.         Bladen^  eM|.  U  applied  to  mike  good  rights  to  tlie  ibon 


•n 


warrants.  April  15,  1745.  Warrant  then  issued  to  the 
^  '  iorveyor  of  Prince- GeorgeU  coonty,  to  laj  out  for  his  «• 
ceiloDcy  Thomoi  Blmlen^  esq.  2000  acres  of  land,  csvtioi 
to  be  paid  on  the  return  of  the  certificate,  &c.  April  IS, 
1745.  Warrant  then  isaned  to  the  surveyor  of  Princf- 
Getw^eV  county,  to  lay  out  for  hia  excellency  Thonm 
Bladinj  esq.  SOOO  acrea  of  land,  caution  to  be  paid  oa  the 
return  ot  the  certificates.  Rights  made  good  to  2012  acres, 
part  of  this  warrant,  by  applying  so  much  as  part  of  t 
warrant  for  4012  acres,  granted  said  Bladen  the  3d  of 
February  1746.*'  That  your  excellency  may  be  thorooghlj 
informed,  we  think  it  necessary  to  lay  before  you  a  copj 
of  the  original  warrants  which  issued  out  of  the  oiBce  ia 
consequence  of  the  foregoing  entries;  and  to  state,  in  t 
distinct  manner,  the  several  tracts  that  were  surreyed,  tod 
for  which  certificates  were  returned  into  the  ofiice  bj 
virtue  of  those  warrants  respectively:  *'Laj  out  for  tbe 
Use  of  his  excellency  Thomat  Bladen^  esquire,  2000  acrei 
of  land,  and  return  your  certificate  or  certificates  of  sur- 
Tey  thereof  within  six  months  from  the  date  hereof,  and 
for  your  so  doing,  this  shall  be  your  warrant.  Gitei 
vnder  his  Lordship's  lesser  seal  of  arms,  this  21  st  of 
Octotier  1743.*'  The  above  warrant  was  renewed  hi  tht 
usual  form,  and  the  following  tracts  of  land  were  laid  o«t 
by  virtue  thereof:  Buck  Lodge^  210  acres,  and  Sugar 
Bottom^  109  acres,  both  surveyed  in  June  1746,  and 
claimed  by  J?of«,  amounting  to  319  acres.  Fiight  to 
Flemmin^  100  acres,  surveyed  April  1744;  ^oiV't  Fancjf, 
50  acres,  in  April  1745;  Beave*'  Dam  Bottom^  1 38  acrety 
ditto;  Jjone^i  Field,  175  acres,  ditto;  AloodyU  Pfeasure, 
50  acres,  ditto;  Maiden  Hfad^  58  acres,  ditto;  Barrenf 
HWy  80  acres,  in  February  1745;  H%idman*8  Conquai, 
£00  acres,  in  March  1745;  Btuver  Dam  Bottom  Enriched^ 
130  acres,  In  March  1745-6;  MilU  Folly ^  100  acres,  ditt^ 
Cove^  510  acres,  in  April  1746;  and  Cttmherland,  6S5 
acres,  in  April  1751,  amounting  in  all  to  2286  acres.  The 
original  warrant,  which  issued  in  consequence  of  the  se* 
cond  order,  being  in  the  possession  of  the  surveyor,  t)i0 
words  therefore  cannot  be  inserted;  but  the  following  (ractt 
of  land  were  laid  out  by  virtue  thereof:  Twkey  i%^, 
264  acres,  surveyed  August  1746,  and  Big  Bottom^  340 
acres,  surveyed  November  1746,  both  claimed  by  ^M» 
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itnonnting  to  504  acreg,  7%c  Tkrez  Spring  Bottom^  t4d  1815. 
tcrea^  surveyed  Novembef  1746;  Providence^  240  acreg^  ^^C^'"*^ 
ditto;  Contmi^  240  acres  m  April  1751;  amoanting  t(H 
gether  to  728  acres*  *'Lay  out  for  his  Excellency  77b* 
fna$  Bladen,  3000  acres  of  land,  in  any  part  of  this  pro« 
vince^  not  formerly  surveyed  or  cultivated  by  any  person^ 
^r  lands  leased  or  reseiired  for  his  Lordship's  une,  and 
return  your  certificate  of  survey  thereof  into  his  Lord* 
ihip's  land  office  with  all  convenient  speed,  with  the 
flames  of  the  place,  and  of  what  manor  to  be  heltl;  and  for 
your  so  doins;  this  shall  be  your  warrant  Given  under 
his  Lordship's  lesser  seal  of  arms  this  I6th  of  April  1745, 
To  Capt,  lyiomas  Cresap^  surveyor  of  PHnr.e-George*$ 
county  ^  By  virtue  of  the  above  warrant  the  following 
tracts  of  land  were  laid  out:  H'illi  Toton^  915  acres« 
surveyed  June  1745;  Sugar  Bottom^  121  acres,  in  Jane 
1746;  Prized^  235  acres,  in  August  1746;  and  Laurence^ 
160  acres,  in  November  1746;  all  claimed  by  Ro9e^ 
amounting  to  1430  acres.  Three  Spring  Bottomy  ^% 
acres,  surveyed  November  1746;  Walnut  Bottom,  500 
acres;  Disputey  285  acres;  and  Hunt  the  Hare,  240  acres; 
surveyed,  June  1747;  amounting  together  to  1037  acres. 
By  this  state  of  the  returns  from  the  deputy  surveyor,  your 
excellency  will  observe,  that  there  has  been  laid  out  for 
Tliomas  Bladen^  esquire,  by  virtue  of  these  warrants 
6305  acres,  of  which  2254  acres  are  claimed  by  Doctoj^ 
Soes;  and  it  is  also  evident  that  5200  acres  were  surveyed 
before  Mr.  Bladen  left  tWis  province,  (which  he  did  in  June 
1747,)  yet  he  never  made  good  rights  for  more  than  40 Id 
acres,  which  was  in  1746.  Your  excellency  will  observe, 
that  in  the  order  of  October  1743,  as  well  as  in  the  other 
two  of  the  15th  and  I6th  of  April  1745,  there  are  these 
words— •*fmi/ion  to  be  paid  on  the  return  of  the  eertifi* 
eatee,^^  which  is  unprecedented,  and  the  more  extraordina« 
ry,  as  no  special  order  appears  or  is  referred  to.  In  the 
llthirr/tc/e  of  his  Lordship's  instructions,  dated  the  14th 
ef  June  1733,  is  contained  the  following  words:  **There 
•hall  be  in  all  future  common  warrants  a  clause  inserted 
by  proviso,  that  the  patent  shall  be  taken  out  within  the 
space  of  two  years  after  the  date  of  such  warrant,  which 
said  clause  you  are  hereby  enjoined  so  strictly  to  observe  as 
not  to  suffer  the  renewal  of  said  warrant  after  such  time,  or 
ajiy  patents  to  issue,  contrary  to  the  true  intent  and  meaoiaj 
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ISli^*  thereof.'*  It  it^  ae  your  exceltencj  will  observe,  eTpressty 
ordered,  that  a  conditional  clause  be  inserted  in  every  com- 
*▼«""  moD  warrant,  enjoining  the  person  obtaining  it  to  sue  out 
parent  within  two  jreara  from  the  date  of  such  warrant, 
nevertheless  there  i»  no  such  proviso  or  clause  in  the  war- 
niits  granted  to  Mr.  Bladen^  which  are  therefore,  in  that 
respect,  repugnant  to  his  Lordship^s  instructions.  We 
shall  conclude  our  remarks  on  those  warrants  with  observ* 
iag,  that  instead  of  the  usual  wordp,  ^'relum  your  certifi" 
eatfi  of  survey  thereof  within  six  months  from  the  date 
lareof^'*^  there  are  inserted  in  the  warrant  of  the  l6th  cif 
April  1745,  the  words  following:  *'return  your  certificates 
of  survey  thereof  into  his  Lordship's  land  office  with  aii 
eonvenient  speed^^*  which  expression,  we  conceive,  caa 
never  be  construed  to  imply  the  space  of  15  or  16  years. 
It  appears  by  an  old  and  imperfect  memorandum  t>ook  in 
the  office,  that  certificates  for  Buck  Lodge,  Sugar  Bottom^ 
Providence^  Turkey  Flighty  Bis^  Bottom^  Prized^  Lour* 
rence^  Cove^  and  TTiree  Spring  Bottom^  were  returned  into 
the  office  some  tin)e  before  April  1747;  this  Mr.  Thomas 
Cresap^  by  his  letter  to  us  dated  the  6th  of  August  1761 » 
teems  to  admit,  or  rather  insist  on,  and  is' supposed  by  live 
evidence  of  Col.  Thaman  Prather^  who  acted  at  that  time 
as  assistant  to  Cresap^  and  by  the  deposition  of  Joseph 
Thmlinson^  which  deposition  with  that  of  Col.  77wmas 
Prather^  and  Mr.  Cresap*s  letter,  are  submitted  to  yoor 
excellency's  perusal:  But  we  beg  leave  to  remark,  that 
althoagh  all  certificates  are  directed  to  be  returned  by  the 
deputy  surveyors  into  the  land  office,  there  is  nothing  more 
common  than  for  the  parties  themselves,  or  for  others  on 
their  behalf,  to  withilraw  the  same;  nor  can  it  be  otherwise; 
for  until  the  examiners  endorsement  appears  on  the  back 
of  each  certificate,  as  well  as  his  Lordship's  ilgents  acknow* 
lodgment  of  composition,  the  certificate  is  incomplete,  and 
as  nothing  appears  to  the  contrary  it  is  more  than  probable, 
if  any  regard  be  paid  to  Tomlinson^s  deposition,  that  this 
was  the  case  with  those  certificates  delivered  into  the  office 
for  Mr.  Bladen  before  April  1747.  Upon  the  whole,  ae 
Mr.  Bladen  did  not  pay  caution  for,  or  make  good  r^Hte 
to  more  than  4012  acres,  though  he  had  it  in  his  power 
before  he  left  the  province,  and  as  no  person  ever  applied 
on  his  behalf  to  pay  up  cnution  for  the  remainder  ontit 
May  1761,  which  was  after  Doct.  Boss  had  obtained  his 
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•pticiat  warrant,  and  there  was  a  sufficient  quantiij  of  land       1615* 


iurv^jed  and  unpatented  to  satrafj  both  their  claims;  there-  ^^^^>r^ 
fore  we  are  of  opinion,  that  at  Mr.  Bladen  has  only  aa  jet  ^j__ 
obtained  patents  for  1696  acres^  that  patents  do  issue  to 
him  for  2316  acres  more,  (he  paying  the  arrearages  of  rent^ 
which  completes  the  quantity  of  4012  acres  that  being  the 
whole  for  which  he  has  paid  caution*  We  are  also  of  opi- 
nion, that  patents  do  issue  to  Ooct*  David  Ross^  of  Prince^ 
Georgt!*9  county,  upon  the  certificates  which  have  been  or 
ahall  be  returned  into  his  Lordship's  land  office,  by  virtue 
of  the  special  warrants  obtained  by  him  on  the  16th  of  Ja« 
Auary  1761,  amounting  in  the  whole  to  £254  acres,  he 
having  paid  caution  for  that  quantity;  unless  Mr.  Bladen^ 
or  his  attorney,  shall  produce  an  instruction  from  his  late 
Lordship  to  support  so  unusual  a  proceeding.  All  which 
is  humbly  submitted  to  your  Excellency's  superior  judg- 
ment, by 

Your  Excellency's  humble  serVants, 

B.  Calvert; 
O.  Steuart. 

November  11,  ires.** 
••Gentlemen, 

The  foregoing  state  of  the  proceeding  on  the  part  of  Gro^ 
Ternor  Bladen^  seems  to  be  very  much  out  of  the  comraoa 
course,  which  I  conceive  no  less  than  the  express  authori- 
ty of,  and  direction  from,  the  late  Lord  Proprietary  could 
dispense  with,  either  in  Mr.  i?/a(fen^9  or  any  other  person's 
case;  and  had  there  been  such  particular  authority  from  hia 
Lordship,  either  to  the  then  judges  of  the  land  office,  ^ 

his  Lordship's  agent,  or  to  the  governor  himself  it  ought 
doubtless  to  have  been  entered  at  large,  or  at  least  no- 
ticed by  some  entry  on  record,  to  the  end  that  it  might  aU 
ways  have  appeared  that  bis  Lordship  (who  alone  could  do 
it,}  had  dispensed  with  the  usual  course  of  proceeding  in 
4he  case  of  Mr.  Bladen^  and  that  the  judges  had  sufficient 
warrant  for  their  justification  in  proceeding  after  such 
nannen  but  their  lieing,  by  your  account,  no  such  special 
authority  from  his  Lordship  to  be  found  in  the  land  of- 
fice, (which  is  the  proper  repository  for  every  thing  relet* 
ing  to  his  Lordship's  grants  of  lands,)  nor  even  the  least 
hint  appearing  aoroogst  the  records  that  any  such  order 
from  hli  Lordship,  in  favour  of  Mr.  Bladen^  ever  existed, 
joo  could  not,  I  apprdiend,  preaame  there  was  any  such 
TOL*  m.  OS 
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1«HI.  frdcr.  The  ^Swr  berog  Jitthei4o  Am%  €kcnm$UM9^  in4 
^Z^  ^  •Qvenl  mnejrs  for  Mr.  jBladm  4i»ving  been  made  o^ 
tttch  ineg«lar  and  vm%n4  ncarrtnti,  I  ibould  hatte  tl¥>«g||ft 
lliat^mn  if  no  person  had  m^M  for  ^^arrnnta  io  aficct 
the  iMda,  jMi  woald  4i«re  acted  juatifiaWy  had  joadeclia^ 
ImI  iaanuig  any  patentf  at  all  on  cortificatea  retncn^d  iii 
pnrananGeof  such  irrc^lar  wairanta,  till  jon  ciwdd  bavp 
kid  Ibe  whole  aflUr  before  bis  Lordsbiip,  and  haire  recnv* 
led  hta  inatnictiona  tbetienponi  bot  since  Doctor  Bomm  hm 
Ikppiied  for  and  obtained  wsrmits  to  affect  several  of  the 
ti3Kta  ,which|  according  to  your  stateoieot,  had  been  our* 
t^ed  for  Mr.  Bkukn^  the  principal  thing  now  to  bo  coi^ 
aideredt  eeemt  to  be,  whether  Dootor  £otf  has  been  r^;ia« 
|ar  iu  his  appUcatioQ,  And  (whateyer  fify  be  done  with  ce* 
|ard  totbe  rest  of  the  lamls)  whether  he  has  a  right  to 
pateots  for  the  2254  JM^res,  for  which  he  obtained  warranty; 
end  with  regard  to  the  regolaritj  of  Doctor  Rou^9  apfdioi- 
tion  to  the  office  on  the  present  occaaion,  snch  special  war* 
ranta  aal«  obtained,  seen  to  me  to  have  been  the  proper 
warsantSt  for  ae  ike  land$  in  quettion  had  been  snrreyed  l»y 
▼Irtne  of  Mr.  BiadenU  warrants,  directed  by  the  office  to 
tiie  sanreyor  of  the  county,  and  a  minate  made  in  the  oAae 
ff  %fi  certificates  heviiig  been  returned,  they  could  iiot^ 
I  ipprdicndy  hare  been  afterwarda  effected  6y  «  rfiniiium 
Pforrmnij  and  by  what  you  aay  in  the  foregoing  statomenl^ 
po  warrants  coold  issue,  under  the  proclamation  to  aibct 
them,  by  reason  tbetno  certificates  on  Mr.  .BMen'f  «ir* 
yanjta  w.ere lo  6e /ofiiu^ m  theqfflce;n»d  if  u9der these  cir- 
cumstances suo^  special  warrants  as  w€|*e  granted  to  Doctor 
Jto$$  would  not  affixt  the  lands,  U  seems  to  me  that  a  pfiriwDi^ 
for  whom  land  bath  been  onceannreyed,  has  nothing  mocoto 
do»  than  by  coHuaiop  with  the  aurveyor,  or  indeed  -sritfiooit 
euch  cejiluf^  afterhif  certificateahiil  have  been  letumod  ^ 
|he  oi&ce,  and  Jhero  minuted,  to  iiritbdriiw  it  agein  wider 
fKMtmcM  «f  bloving  it  eaaniiM»  ef  fettling  iirith  the  ^i^eclt 
jor  aonvs  other  parpoae,  and  for  the  future  keeping  of  i^en 
tm  bends,  in  torder  totally  t»  prerent  hjo  liordebi^  6mm 
mBdvingoiMe  ahiHingfor  the  land, eHhmr  frooT the pmf^ 
Inmeelf,  or  by  aele  of  it  to  any  other  person.  The  ypu^ 
nnla  gmnted  to  Poctor  i?oef  being  of  aojch  a  imtmt  an  ak- 
jige  himi  (ever  and  above  the  cautieo  nwnty  paidby  Um  sK 
Ibo  time  they  were  obtained^  to  pay  for  any  imprepemeM 
'  Miihe  lander  sd^utitm^  the  Imi f eopmetagr^  iitfr 
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kttt  seemg^  to  thto  tng^  ta  hive  beeri  eon«iifte^a»  mvrctf  iv  Ifllf. 
^ery  respect  M  \t  wwild  have  been  had  #amiits  isiiicid  ^^22?^ 
Glider  the  proclamatioii;  ttor  do  I  conceive  warmitt  ontfef 
the  piroclamation  could  do  any  things  more  besides' di^ctlBv 
Ibg  the  lamia,  and  intimatiDg  that  thi»  person,  for  whem 
tfie  same  lands  was  formerly  surveyed,  htfd  neglected  tfo^ 
tne  ont  patent  within  the  two  years,  according  to' his  Iiord^ 
Chip's  tUvfrtlh  instnictioh,  quitted  in  the  above  stiateroenl. 
If  then  iWtor  Rmb  has  been  regular  in  bis  application  atitf 
]^ceeding,  did  pay  the  caution  money  to  his  Lordship  on! 
staining  his  warrants,  and  has  done  every  thing  in  hit 
]^wer  to  entitle  himself  to  patently,-  while  on  the  contrary 
there  has  been  great  irregularity  and  neglect  at  feast  on 
the  part  of  Mr,  Btaden,  and  the  laying  the  former  under 
a^y  difficulty  would  tend  to  prevent  application  to  the  of' 
Abe  in  future  for  lands  liable  tube  taken  up  und^r  hit 
Lordship's  instructions,  I  am  o^  opinion,  with  you,  that 
fMitertts*  should  forthwith  issue  to  Doctor  Ro9$  for  the  dftM 
a^es,  by  him  affected  in  the  manner  above  stated. 

Horatio  Sharpe. 

To  Bmtdtct  Cah$rt  nnd  O$orge  SUkaflf  BsqidrlSs,  Chi^f 
Judges  of  the  Land  Office. '^ 

The  plaintiff  also  offered  in  evidence  the  Lord  PrOprie^ 
lary's  instructions  to  the  Judges  and  setretary  of  the  land 
office,  bearing  date  the  14th  of  June  17Sd|  the  efenm/k  in^ 
'Mmrrion  is  as  follows:  ^^There  shall  be  in  all  future  cotth- 
than  warrants  a  clause  inserted  by  proviso,  that  the  patent 
shall  be  taken  out  withini  the  space  of  ti^oytaku  after  tfi4 
Aite  of  such  warrant,  and  whith  said  chustf,  yotf  ai^  here"- 
Hy  eigoioed  so  strictly  to  observe,  as  Bot^o  sullhr  any  re^ 
newal  of  the  said  warrants  after  such  time,  or  any  patents 
to  issue  contrary  to  the  true  totent  and  meaning  thereof. '^ 
The  plaintiff  also  offered  in  evidence,  that  Jbutoi,  tb  whMA 
tfie  warrants  of  the  fist  of  October  1743,  ISth  of  April 
1745,  and  I6th  of  April  1745,  issued,  watf  frnift  the  2tst 
of  September  174«,  until  the  Ifth  of  March  1746-n  *• 
governor  of  the  then  pmvince  (nb#  stifte,)  of  JUniy/bfKd^ 
and  did  not  leave  the  province  until  the  16th  of  May  I74A 
He  also  oSiM*ed'  evidence,  that  the  certificate  chiltAFba- 
^Md  fWfcy,  mentioned  in  the  deferirfaiit*8:8hitettlcnt,  wal 
wit  returned  to  the  land  office  b^re  14th  o^  June  \TfiS. 
He  alsr  offered  In  evidence  by  the  locations  mad4  on  #rb 
7|4ati  in  tMi  uwui  tiat^be  taoal  ik^dr  i^isdMisa  U  ttik 
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1915L-       mar^tj  tailed  Pkwmni  VMeg,  %%  tbt  UM  IinkI  t«k«a  t|i 
•nd  pAtented  to  Doctor  Ro99^  bj  tbe  DMDe  of  WkUt  Oak 
Laid.    He  then  produced  tbo  original  certificate  of  tb 
aorrej  of  PUtimmt  Valley^  and  from  the  same  showed  t» 
the  jury  that  there  is  no  eatry  upon  the  said  certifcaft 
mule  by  any  clerk  or  officer  in  the  land  office*  by  which  it 
osn  be  inferred  that  the  same  was  in  the  land  office,  aotil 
the  6ih  of  September  176S,  when  there  is  an  entry  thereos 
diat  the  same  was  caveated  by  Doctor  Ross$  and  thepliiii* 
tiff  also  showed  to  the  jury,  \ty  the  endor»em>eiits  thereon^ 
that  tbe  said  certificate  did  not  pass  examination  natil  the 
14th  of  Jane  176$*     He  then  read  in  evidence  the  gmt 
wrhich  issued 'to  Doctor  Ro$»^  on  the  certificote  of  fTkkeOd 
Levd^  dated   the  ^th  of  December  1763,  for  425  icrcfc 
Be  also  read  in  evidence  the  following  entries  from  tbe 
Rent  JRoU  of  H^hUe  Oak  Levels  stating  that  it  mss  sorref* 
ed  for  Docf.  Sou^  for  425  acres,  on  the  3d  of  April  ir6ii| 
patented  £5th  of  December  1762,  and  17St.  rent.     He  alM 
Xtad  in  evidence  the  entries  from  the  Debt  Bookx,  by  wbick 
Jfhite  Oak  Levd  is  charged  to  Doctor  Jiou.    He  alftsef^ 
fared  in  evidencet  by  the  production  of  the  orfgia&l  JM 
tLoU*  and  Debt  Booka^  that  PUasanl  VuUey  is  not  cbargf^ 
^tber  to  Bladen  or  to  George  Maeony  or  any  person  ciatsi- 
ing  under  them.    He  also  offered  in  evidence  tfiat  Decl* 
Bo$$<t  from  the  year  1761,  and  before  and  until  his  death* 
yibich  happened  in  or  about  the  year  1778,  resided  at  Bkft 
dmeburgh^  about  30  miles  from  the  city  of  Mna^olU,  tJie 
place  where  the  land-office  was  then  held«    He  slao  offer' 
cd  in  evidence  the  petition  filed  on  the  Sd  of  September 
1 805,  by  the  children  and  devisees  of  George  Mown,  juni- 
or,, deceased,  son  and  devisee  of  George  Ma^ony.  deceaseil, 
to  obtain  a  patent  for  PleaearU  Fallej/^  and  the  order  f^wi 
thereon.  The  petition  stated,  that  on  the  Istof  Juoe  174^ 
TTiomme  Bladeu  bad  made  for  him  a  certificate  of  turrejf 
in  virtue  of  a  previous  leg^d  warrant  dulif  compounded fif^i 
including  300  acres  called  Pleaeant  Valkf^i  that  oo  <^  ' 
18th  of  May  1761,  the  said  certificate  was  rejected  by  ll» 
examiner,  because  of  an  error  thereini  that  on  the  1st  Jo« 
1761,  it  was  corrected,  and  on  the  I4th  of  June  176*  ^ 
amined  and  passed ^-that  on  tbe  I4tb  ofJune  17^  J^ 
den  paid  up  all  arrearages  ot  quit  rent  doe^-lW<**^ 
>4th  June  1763,  Bhden^  by  his  attorney,  sold  and  m^ 
fd  tbe  certificate  of  CoL  C«wg«  Jtfaa(m,for  svalusUecoi! 
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<»F  MARTLAN0. 

>  mi^n^mbwaJUe  paid^*-Uiat  ontkt  6th  ofSeptanber       1S15. 

'  1763,  Doctor  M099  entered  a  caveat  ef^mnst  a  grant  iata.     ^Z^"^^ 

>  ittg  on  the  aaid  certificate,  which  was  neter  acted  apon^        ^^^ 
^  <p--that  after  the  death  o(  So9$,  to  wit,  on  the  24tb  July 

^     *       irSOt  JDavid  Eo8$  his  heir  at  law,  also  entered  a  caveat^ 

>  which  was  never  acted  upon,  and  stands  dismissed  by  the 
I  two  acts  of  assembly  of  ^pril  1782,  cL  38,  9.  2  ^  8,  and 
1  Nm>mber  1797,  cA.  1 14,  a.  Wi  that  Col.  Gtorgt  Mamm 
i  is  dead,  &c.  Prayer  fer  a  patent,  &c.  Th6  chancellor^ 
I  order,  as  judge  of  the  land-office,  is  that  patent  i^sue  to 
1  fFUHam  MnBon^  Thomson  Muson^  and  John  Mqson^  sur-* 
I  TYviog  eiecntors  of  Gf4)rgt  iK/oMii,  late  of  Lexington^  and 
i  their  heirs,  in  tnist  for  and  to  the  uses  mentioned  in  the 
I  last  will  of  the  said  George  Mason.  He  then  read  in  evi-> 
I  dence  tiie  last  will  and  testament  of  Doctor  iZo^v dated 

r  the  5Ud  of  February  1778,  devising  the  residue  of  his  es-  * 
tate,  real  and  personal,  (comprisijig  the  land  called  H^hife 

I  Oak  Levely)  to  his  three  sons  Danid,  Horatio  and  Archi* 

I  ^^f  equally  to  them  and  their  heirs«  and  constituted  hfs 

I  wife  Ariana  Ross  his  executrix.     He  also  offered  in  evi<- 

I  dence,  that  Atkma  Ross,  in  the  will  named,  is  also  dead; 

I  and  that  David^  Horatio,  and  Archibald  Ross,  three  of  the 

I  lessors  of  the  plaintiff,  are  the  sons  of  Doctor  and  Ariana 

,  JUsSf  deceased,  and  that  David  Ross^  tlie  lessor  of  the 

,  plaintiff,  is  the  eldest  son.     He  also  offered  in  evidence  a 


I  deed  of  trust  dated  the  14th  of  August  1799|  from  David 

Ross,  the  SOB,  to  fVUlmm  Steuart,  (another  of  the  lessor^ 
of  the  plaintiff,)  of  all  his  lands,  &c.  He  also  offered*' in 
evidence,  that  the  original  petition  of  the  6th  of  Septem* 
ber  1763,  is  not  in  the  hand -writing  of  Doctor  Ross,  nor 
4s  the  same  signed  by  him;  but  that  the  said  petition  is  in 
the  hanil-writing  of  lipomas  Hodgkin,  then  one  of  the 
.writers  or  assistant  clerks  in  the  land-office.  The  defen- 
dant then  read  in  evidence  a  letter  produced  by  the  plain- 
tiff, written  by  Hodgkin  to  Doctor  Ross^  dated  the  Slst 
.o€  August  1763,  with  several  marginal  notes  in  the  said 
letter  in  the  hand-writing  of  mid  Ross,  stating,  amongst 
other  things,  that  nothing  further  had  been  done  ^ith  Bla^ 
denU  certificates  that  he  knew  of,  except  those  mention- 
ad  therein,  the  locations  of  which  he  inserted  at  his  request 
^^David  Rosses  patent*^  300  acres.  Pleasant  Valley,  be- 
for,  by  the  name  of  ^ginning  at  two  bounded  white 
f¥hUt  Oak  LevelJ^   J  i»k  trees,  standing  near  the  rivet 
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aeret,  Th$  Catt,^  tuc  «*TtNit  those  fbw  tnets  htd  iMeU 
tMtgfi«<l  to  Col.  JKiiMi,  Mid  th«  p«l«»ti  iMdeoot  is  M 
BAfliie,  though'  not  yet  sifted  t(f  Ate  gOf^rMf,*^  £o.  The 
Meadant  um)  the  raid  lettel^  to  prore  thtt  J9M)fit* 
•eted  U'  the  ageot  of  Jlo«#,  and  oudei'  hid  ttttheritr; 
$tt4  iiat  It  wit  thie^  act  of  enterii^  m  <»t?eat  on  lM 
§A  of  Septeoiher  iH^  which  ppevented  George  Mn^ 
$Mk  from  ohtaitiiiig  a  pate&f  for  Piammi  VaBty^  of  fh«t 
IhM.  The  plaidtSff  then  fiifther  proved,  that  ^  dngifiid 
doeketi  kept  m  the  l«iidHifllce«  wHh  respect  to  caveats,  and 
the  entrfeR  thereon,  and  the  proceedingn  relatiffg  theretdj 
hare  heeo  lo«t;  and  that  the  caveats  and  proceedings  ili 
that  office  rtspectfaig  the  dispiTte  het«ireeH  JKott  and  iSlh^ 
An  hs  ir61  aid  1762.  have  heen  lost,  and  caBObt  «Mi'  tfwa 
atnctest  eiamination,  he  isood,  Otcept'the  i^teiaeotef  the 
podges,  wMi  their  opinion,  aad  the  opinion  and  dec^ian  of 
Ae  chanceHor,  and  the  depositions  of  TomjRn9im  and 
fr^tket  In  Vr6l,  herein  hefbre  inferred  to;  and  that  tli# 
nemorandnan  bosk  reTerred  to  in  the  report  of  the  jndge^ 
is  iosti  and  that  the  proceedings  apon  the  cav^t  betwcei 
f0H$  and  JIf ofon  in  ir6S  and  1764,  except  the  deposit ioni 
of  James  Prmik^r,  Jbrrta  Ntmghanh  JiofM  Mcon^  and 
frovidf^ee  A/c^t^^  taken  in  1764«  and  Heroin  he£iN«  nv 
ferred  to,  are  also  lost|  and  also  proved,  that  until  of  late 
jrars,  tlie  time  when  certificates  were  retnmedinto  theo^ 
fke  was  not  endorsed  on  the  certificates,  hut  was  entered 
in  a  memorandam  book  kept  for  that  purpose,  and  that  tlio 
said  memorandum  book  is  also  lost;  and  fuKher,  that^^i^ 
J?«M,  mentioned  in  the  deposition  of  7'om/itn#on»  was  eab* 
aminer-general  of  certificates,,  and  deput j  receiver  of  the 
Proprietarj  quit  rents  from  the  jear  1743  until  the  year 
17  60.  And  farther  offered  in  evidence  thir^  orders  fh^si 
the  record  books  of  the  land-o6ice«  the  first  of  the  21  st  of 
Cktober  1743,  for  layiif  out  200Q  acres  of  Iknd  for  9hAm^ 
the  second  of  the  15th  of  April  1745,  fbr  taking  out  fer  him 
2000  acres^and  the  third  oftHe  I6th  of  April  1745,  fbrlayii4 
^t  for  htm  SOOO  acres,  all  <tf  them  expreamg  that  the  tmi* 
iion  was  to  be  paid  onf  the  retiirif  sif  (he  csrtUi^tes.  T&j^ 
plaiotiflf  also  offered  ii^  evidence  the  original  certtteates  re- 
turned to  the^  land-office  tinder  the  wftrtwnjt  iihtieQt  to  Bti- 
42eH,(aml  on  wbIcK  patents  weroafterwardsr  gtaiited:to  MBm 
«a  before  stated^  to  wH:    2«Aa«crea,  TWA^fl^  sa#- 
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«eH  ^  A«9U<  17^4^  «<1  MMiUiad  ^  May  176t|  m^ 
8jta»  i^cX;  /fOiige,  wnie}ced  ISA  Jw^  1^46*  tod  jnaminr 
^  l(Sth  May  ir6l J  1^,  7%^  tvurmut^ aunrejad  Mi  ;Nai^ 
1746,  luul  exaouoed  t6A  Mfj  1761;  9U^  ^i<^<  Ibtirn, 
•ttrvejed  I8tliuiel74js  and  examined  I6tb  Mivjr  I74l| 
SUOi  7%e  /i(jr  SoOom*  wirveyed'tiah  Kov.  1746,  and  est 
tMuined  13tb  M^  I76l|  ^9^  T'Ae  /'riz^rf,  aurvey«d  dt^ 
Aug.  174^ AndexamiDdd  t^th  May  176 Wand £3^  Aijfor 
fioffimt  iurr^yed  I9th  Jl^>a  4746,  and  exaimned  ISdi 
May  1761*  The  defendant  (a)  then  ptayed  tiie  ofuniaQjoC 
the  coert,  and  their  direction  (o  the  jnry,  that  the  patent 
tranted  on  the  Sd  of  September  1805  to  ffUHat^  MoiOf^ 
jlnmwn  Moton^  and  John  Momoiu  for.  tiie  Utid  called 
plefumf  Vgll^^  in  fiOint  of  lair  idoe$  relate  .to  tbe  $^fii» 
cate  for  the  said  lai^d  made  qn  the  lat  of  June  1745,  iog 
yimfM9 ,  Bladm^  esquire^,  to.give  title  to  the  aiud  ffH^m^ 
Afas&K^  &c.  ajad  tho^  uadtr  whom  they  cilain,  from  ^ 
fiaid  let  of  June  I745i  and  $o  far  |»  the  land  mentioned  ifi 
\h%  mi  patent  cMM  Pkajmni  VaUey  ia  included  in  tk^ 
patent  for  the  land  called  WhU^  (hk  XeofA  that  the  foTf 
|Ber  overreachea  the  Ittler. 

'  Pinkney  and  Johnson^  fdf  the  PldintiiT,  stated,  tTijlt  therft 
iKrere  three  questions  to  be  tirgued— 1.  As  to  thii  nature  Jt 
the  cantract  between  the  Proprietary  ahd  governor  Blcukh^ 
on  the  I6th  of  April  174^^  when  BlAdtn  obtained  his  war« 
rant. 

'  2.  What  was  the  actual  situation  of  Wcrrf^n^a  certificate 
of  the  1st  of  June  1745,  on  the  l6th  of  January  1761,  and 
Ihe  4th  of  February  176ij  and  whether  the  certificate  was 
returhed  to  and  iii  tlie  ofiice  when  Doctor  Rois  obtained 
t&is  warrant?  * 

S*  Asto  the  time  when  the  composition  money  was  paid 
on  Pleasant  VaBey, 

fa  J  Cer^in  objectiopv  were  msule  to  certiun  parts  of  the  atste* 
ment  offsets  drawn  up  by  the  counsel. 

Chask,  Ch.  J.  So  fkr  as  the  parties  a|free  upon  the  facta,  the  couit 
fetairi  the  aame  In  the  atatemeot;  but  if  objectiona  are  made,  the 
^nn  will  decide  whether  what  is  stated  and  objected  to  is  legul 
and  proper  evidence  to  prove  any  particalar  ftuit  The  counsel 
^uit  state  the  fact  to  be  proved,  so  that  the  court  inay  jud^  wht* 
ther  what  is  s^ted  is  legal  and  proper  evidence  to  prove  the  fact. 
Legal  evidence  must  be  produced,  and  the  court  are  to  decide  oU 
*he  legality  of  the  evidence.  WhiU  Oak  Level  is  not  mentioned 
Or  comprehended  in  the  petition  of  Doctor  Rons  in  1762.  The  pit- 
per  dated  30th  Nov.  1765,  ba§  no  relation  to  WMte  Oak  Level  xst 
JPUamnt  Valley^  and  ia  410  docJajon  of  the  jtt4g;esy  byjt  la  ooi^  a  ia% 
inwaftdutt  refeiting  to  the  deoiaion. 


Digitized  by 


Googk 


19  CASES  IN  THE  COURT  or  APPEALS 

Ml  5.-  .  Tbey  d«Bied  that  the  contract  tot  the  land  eterM^  I 
Itffi  incaptioni  if  it  had,  that  thateroH  had  not  t^edi  don* 
|»licd  with  bj  thoae  far  whaee  beoefit  it  was  mdt, 
That  if  the  cootract  bfa  a  legal  ioceptiofi^  tto  pUitfM^tiid 
thoaeaodarwhoai  be  clatma,  had  DO  legal  notice  Df  ft  Tbef 
referred  to  theSd,  4tb,  and  11th  articlea  of  ttie  Prapneti* 
rj  ioatnictioDs  of  the  t4th  of  Jane  1735.  Avrhmomf  if 
mL  Le$seev^  WmflM^  ^  Hart.  ^  Jokn$.  151.  Pdm* 
Ze»$ee  v$.  Mmn9^  4  Han.  k  M'ikm.  4SS;  and  Imi 
Bold.  49i.  53,  54. 

Martin^  (Attorne^i -General,)  and  Mct$mif  for  the  Dt- 
fendant 

CiiAfV«  Ch.  J.  The  Proprietary  insfnlc6ons  are  erf- 
4laft€e  flo  far  as  they  are  applicable  to  the  subject 

The  Court  are  of  opinion,  that  if  the  j\irj  npim  tlie 
whole  evidence  should  find  that  the  certificate  of  Pteaient 
Vmiimf  was  returned  ^>  the  land-ofBce  on  or  before  the4di 
of  February  1762,  and  was  in  the  office  on  that  dtj;  and 
also  find  that  the  composition  was  paid  on  the  certificste 
hj  the  application  of  as  much  of  Gtorge  Steuarts  warnnt 
as  was  oecessarj  to  pay  the  same,  on  or  before  the  said  4A 
•f  February  1763,  that  then  the  patent  to  ff^itliain  Mam, 
TTiomson  Maton^  and  John  Masom^  will  operate  by  relifwiy 
from  the  date  of  the  certificate  odHeasani  FaUey^  to  traos- 
fer  the  legal  estate  to  the  grantees  in  all  the  land  contud^ 
ed  within  the  limits  of  the  grant;  although  the  warrant  to 
TJiomos  Bladen^  in  yirtue  of  which  the  survey  was  madc^ 
was  irregularly  obtained,  as  no  other  person  had,  in  tbt 
intermediate  time  between  the  obtention  of  the  warrant  and 
the  4th  of  February  1762,  acquired  an  interest  in  tlie  laod 
to  prevent  such  relation.    The  plaintiff  excepted. 

3.  The  defeotlant  then  prayed  the  court  to  direct  tht  jmy, 
that  the  application  of  part  of  the  warrant  gninted  to  G^trp 
Steuwrt^  on  tlie  Sd  of  February  1746,  to  wit,  2012acrcsrf 
that  land,  to  make  rights  to  the  land  mentioned  is  the  wu^ 
rant  to  i^/flk/cn  for  3000  acres,  dated  the  I6th  of  Afrf 
1745,  was  a  good  payment  on  the  Sd  of  Februarj  174^ 
for  so  much  of  the  land  (to  wit,  2013  acres,)  mentioned  ia 
tlie  said  warrant  for  3000  act-es,  dated  the  I6tb  of  April 
1745;  and  that  the  application  of  that  quantity  of  land  so 
paid  for,  ought  in  point  of  law  to  be  umde  to  the  swf«J» 
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mnile inirtfttte <^  that WatTint,  in  Hie  oi^^  ih  poiht  <^       tlSIl 

time  in  whidh  ttws  iaW  rorVeys  were  made  by  the  sorv^-*      ^IZYT^ 

or  who  eteeated  the  said   warrant    Th«l  Dottilr  Aaoii 

(the  Ikhert)  having  oti  the  I6th  of  January  1761^   applied 

lo  the  judges  ef  the  land  office  to  a£^ct,  by  fSroclam'ftti^- 

en  warrants,  five  trttts  of  land  sunneyed  in  vktxtt  of  thil 

warrant,  npon  the  grouod  that  the  caution  ha^  not  befeft 

|>aid  thereon,  to  wit,  the  tracts  cfllled   Lniorincey   PVUn 

Toum,   6ig  Ihtloth^    Tkt  Prited^  aUd    Sugat  Biftfofif^ 

eohtahiing  altogether  1671  acres,   the  issuing  of  social 

%irarrants  to  the  said  Ross  for  the  said  knds^  dated  the  t6tb 

iif  Jandary  1761,  and  having  in  virtue  of  that  appiicatiorA 

ftf\erwai*ds,  to  vrit,  on  the  llth  of  November  1762,  by  th^ 

judgment  of  the  judges  of  the  laitd  offlce^  obtain^  atl 

order  to  have  patents  for  the  ^td  land;  and  in  virtiie  ther^ 

of  did  obtain  grants  for  atl  the  sahl   land^  thereby  leaving 

i^Iy  the  qilantity  of  13S7  acres  of  land  Surveyed  for  Sh*^ 

tfen,  in  virtue  of  the  said  warrant  for  3000  acres,  to  Wit$ 

fkasant  Fatky  300  acres;  Walnut  bottom  500  acresj 

Diqnae  285  acres;  T^ree  S^Ying  Botivm  Id  acres,  aiHl 

Bunt  the  Hare  240  tiCreB;  the  applicatioD  of  the  said  201!^ 

4cf  es  of  land^  for  which  Bladen  maile  good  right  en  the  3d 

of  February  1746,  ought  and  must  be  applied  to  mak^ 

good  right  to  the  lands  cAlled  Pieiisdnt    PitUey^    Wttlnut 

Solt(my  Dispute^   Three  Spring  Batttm^  and  SUni  thU 

Earsn 

Chase,  Ch.  J*  The  court  are  of  opinioili  and  so  dirett 
^c  jury,  that  if  they  find  the  facts  as  stated  by  the  defen- 
dant^ that  then  ihe  same  are  sufficient  in  law  for  them  i^ 
find  that  as  much  of  tlie  warrant  granted  to  Oeorgi  tSieu* 
aft  on  the  Sd  of  February  1746,  as  was  necessary  |br  th^ 
payment  of  the  caution  on  Pleasant  VaUeifi  was  so  iipplied 
on  the  Sd  of  February  1746,  and  that  such  application  of 
warrant  was  a  Mod  payment  ^  the  cautioit  on  the  Sd  of 
February  1746^^H)ich  was  then  due  on  the  aurvey  of  Plew- 
$ani  VaUey.    The  plaintiff  excepted. 

4.  The  defendant  then  ofibr^d  \t  evidence,  that  before 
the  year  1766,  it  was  tiot  the  practice  Iti  the  Proprietary 
land  oftce  of  the  then  province  to  endorse  od  certificates 
of  survey  the  time  \i^heri  they  were  returned  into  the  of- 
fice, or  to  make  any  entry  thereof;  and  thai  beforef  that 
time  it  was  the  practice  of  the  tiotd  Profiirietary's  surrey- 
f  OL.  ni,  $7 


Digitized  by 


Googk 


fitcmc 


irso  CASES  ts  TUB  Court  of  appeals 

1815,       orSfWhen  tkej  made  sunrejs  for  indivUitab  upon  iMH 
riQts  issuiDg  from  the  mid  office,  to  return  to  the  office  the 
certificate  of  scirvej  so  made,  and  for  the  clerk  of  the  •& 
ftce  to  tend  that  certificate  of  survey  to  the  examiner  ^ 
aeralt  to  be  enfttimed,  and  that  the  examiner  returned  the 
Vame  after  he  had  examined  it,  to  the  said  office,  to  be  then 
acted  upon.     The  plaintiff  then  offered  in  evidence,  that 
ihere  were  instances  under  the  Proprietary  goverament, 
where  the  parties  themselves,  who  claimed  under  certifi- 
cates^ before  the  certificates  were  examined,  had  returned 
thienf  to  the  land  office,  and  the  officers  of  tiiat  oflke  had 
sent  them  to  the  examiner  general  for  examinatioo.    Thai 
before  the  year  1760  it  was  cnstoHiary,  when  certificate 
were  returned  to  the  office  to  note  the  same  in  a  raenp' 
randum  book  kept  for  that  purpose,  and  that  the  meroena- 
dum  book  has  since  been  lost.    That  although  it  was  cu- 
tomary  for  the  surveyor,  who  made  out  a  certificate  before 
the  revolution,  to  return  the  same  to  the  land  officci  frw 
whence  it  was  sent  to  the  examiner,  yet  there  wis  do  re- 
gulation  which  prevented  the  party  himself  from  briag^ 
down  his  own  certificate,  and  carrying  it  himself  totheex* 
aminer,  previous  to  its  coming  into  the  land  office;  tod  that 
before  the  revolution,  as  well  as  since,  it  was  the  busineft 
of  the  owner  of  a  certificate,  which  had  beep  examio^ 
and  passed,  to  carry  the  same  to  the  person  authorii^  to 
receive  the  composition  money,  that  he  might  a.%ertaint^ 
sum  to  be  paid  thereon,  and  to  pay  the  said  composititfi 
money  to  the  person  so  authorised  to  receive  the  sajBe^  He 
further  offered  in  evidence,  that  all  the  evidence  offered  to 
A^  i^fjf  u  establishing  the  usage  of  the  land  office,  asd 
the  return  of  the  certificates  to  that  office^  was  derived  froia 
J0hn  iJatMum^  now  dead,  but  who  was  for  many  years  the 
register  thereof:  and  that  the  said  Callahan,  at  the  time  of 
stating  said  uuge  and  practicCf  declared  that  he  had  no 
knowledge  what  was  the  usage  and  practice  in  the  land  of- 
fice in  the  year  1753,  and  for  many  years  thereafter;  and 
that  when  he  spoke  of  the  usage  ami  practice  of  the  land 
cffice,  he  meant  che  usage  and  practice  of  that  office  whue 
be  was  a  vnriter  therein,  but  that  he  supposed  the  usage 
and  practice,  which  had  been  adopted  in  former  times,  was 
tiie  same.     The  defendanf  then  prayed  the  opinion  of  the 
court,  and  their  direction  to  the  jury,  that  these  facts,  ip 
offered  in  evideocCi  are  sufficient  to  prove,  that  the  certS- 
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•ate  of  survey  £9r  J^Uasani  Koii/ey  was  dul j  returned  to       1&1$. 


^e  hiod  office  before  the  1 8th  of  Maj  l7Qlf  iinlesa  the 
pUiDtii*  CAO  prove  tlie  contrarj. 

Chase,  Ch.  J.  The  Court  are  of  opiDioD,  that  the  tim« 
Vfhen  the  certificate  of  survey  for  Pleatanl  Valley  was  re* 
turned  to  the  land  office,  is  a  matter  of  fact  determinable  bj 
the  jury.  They  therefore  refuse  to  direct  the  jury  agree* 
ably  to  the  prayer  of  the  defendant.  The  defendant  e:(- 
cepted. 

5.  The  defendant  then  prayed  the  court  for  their  opinion 
and  direction  to  the  jury,  that  TTMmoi  Bladm^  having 
had  a  certificate  made  out  for  him  for  PUatant  Valley  ia 
1745f  and  having  paid  the  composition  moDey  thereon  ia 
1746,  the  entry  of  Bladen  by  his  tenant  into  that  land  in 
1760f  was  lawful;  and  if  the  jury  are  satisfied  of  these  factSy 
and  are  also^tisfied  that  Bladen^  and  George  Mason^  and 
William  Maeon^  claiming  under  Bladen^  have  by  their  te- 
nants held  the  said  land  by  residing  thereon,  and  by  hold* 
ing  a  part  thereof  under  actual  enclosure,  and  by  cultivate 
ing  such  part,  claiming  the  whole  tract,  from  the  year  1760 
to  the  time  of  bringing  this  action,  that  then  such  entry  ia 
in  point  of  law  an  entry  into  the  whole  tiact  called  Pleo'* 
eant  Valley;  and  that  such  subsequent  holding  is  in  point 
of  law  a  possession  of  the  whole  tract,  so  as  to  bar,  by  the 
adversary  possession  of  the  defendant,  and  those  under 
whom  he  claims,  the  right  uf  the  plaiotiflfin  this  action  to 
recover  any  part  of  the  land  called  Pleasant  Valley. 

Chase,  Ch.  J.  Until  there  h  a  grant  for  the  land  there 
can  be  no  rightful  possession  against  the  proprietary,  so  •# 
to  bar  him  by  limitations.  Where  the  matter  arises  in 
pais  tliere  it  is  different,  as  in  the  case  of  escheat.  The 
court  refuse  to  give  the  direction  prayed*  The  deCmdant 
excepted. 

Owing  to  the  indisposition  of  some  of  the  jurors,  onel  bf 
them  was  withdrawn  by  consent,  and  the  rest  discharged, 
and  the  cause  continued.  The  general  court  having  beeo 
abolished  by  the  acts  of  1804,  eh.  55^  and  1805,  efu  16, 
this  action  was  transferred  to  Mkgany  county  court  by 
the  act  of  1805,  eh.  65.  It  came  on  and  was  tried  in  that 
court  at  October  term  1806,  where  the  parties  gave  the 
eame  evidence  as  is  herein  before  set  forth,  and  the  foih>w« 
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1815,       iflg  evceptnmg  were  tikeo  to  the  opii^in  and'Arecim 
of  the  court  on  tlie  prtjert  submitted. 

1.  The  defendant  prajed  the  court  for  their  opinion  and 
direction  to  thejurj,  that  the  facts  offered  in  evidence  are 
■nfficientyin  point  of  law,  to  prove  that  the  certificate  c»f  sur- 
vey ofPleaserH  Ta/Zey  was  duljr  returned  to  the  land  office 
before  the  18th  of  Maj  1761,  nn\t^  the  plaintifTcan  prove 
io  the  contrary.  Which  opinion  and  direction  the  Court, 
{^Clagiti  and  ShriveTf  A.  J.]  gave  accordingly.  The  plaio- 
tiff  excepted. 

ft-  The  defendant  also  prtyed  the  court  for  their  opioioQ 

wtd  direction  to  the  jury,  that  the  application  of  part  of  the 

warrant  granted  to  George  Sleuart  on  the  Sd  of  FelNi* 

«ry  1746,  to  wit,  2012  acres  of  that  land,  te  malte  righti 

to  the  land  mentioned  in  the  warrant  to  TJwtnM  Bkdm 

fcr  SOOO  acrea,  dated  the  }6th  of  April  174%  was  a  good 

payment  on  the  Sd  of  February  1746,  for  ao  much  of 

the  land,  to  wit,  for  2012  acres^  mentioned  in  the  wtr^ 

rant  for  3000  acrea,  d^ted  the  16th  of  April  1745.    A«l 

that  the  application  of  that  quantity  of  land  so  paid  for, 

ought,  in  point  of  law,  to  be  made  to  the  surveys  BMdf 

in  virtue  of  that  warrant  in  the  ocdcr  in  point  of  tiaie  is 

'which  tlie  said  surveys  were  made  by  the  surveyor  idis: 

executed  the  said  warrant.    That  David  Ro$»^  the  father, 

having  on  the  l6lh  of  January  1761,  applied  to  thejtMigei 

of  the  land  office,  and  obtained  special  warrants  te  aM 

by  proclamation,  five  tracts  of  land  surveyed  in  virtue  af 

that  warrant,  upon  tho  ground  that  the  caution  oumey  h*^ 

Bot  been  paid  thereon,  to  wit,  the  lands  calkd  iMVJrtMpi 

WUU  Totm,  Big  B^itom^  The  Prized,  and  SugmB^U^mi 

containing  altogether  1 6f  I  acres;  and  having  in  virtMof  tM 

Bfiplicaitton  afterwards,  oo.  the  Uth-of  November  17€^bj 

thejudgment  of  the  judges  of  the  land  office,  obtamed  sa  orf 

deMo  h*ve  putents^for  the  sai4  hrnds,  and  in  virtue  theiW 

did  obtain  grafts  for  all. tbe said  UntK  thereby  Nviogoolf 

Id^rncroa  oCland  s^nreyed  for  EUtdm  in  virtoa of  th# 

laid  wairant  for  3000  nere^.  to  mMt^Pkammi  fVkf  SC« 

Ocresi  W^ihm  BotHm  9QQ  (kcrer.  Dij^p  285  acrei ;  Tkrfl 

^fimg  BMoifat  \%  acres,  and  Omi  the  Ikr^  i^  ^^' 

the  applicstaoft  of  the  2(42  acvo?  of  kmd,  hs  wKicb  V^ 

dan  nwidfi  good  righU  as  b^bro  a(»ted,  os  ^^  ^ 

Vmar^  1746,  ouglit  vA  w&it  i|0  ofplied  tu  #*♦*** 
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f^f^UiPkttnant  Toffei/,  ffWntrf  Bifttom,  Kgptdty  Tfirk  1815, 
Simns  Botlmn  and  Hxmt  the  Hare.  'l*he  court  w^i-e  of  ^^^"^^^^ 
Apmion,  and  did  direct  the  jnry,  that  if  thej  nhouUl  find  the 
fecfd  as  stated  by  the  defendant,  that  tl>e  same  vfere  8pS- 
cieht  in  law  for  the  jurj  to  find  that  as  much  of  tke 
warrant  granted  to  George  Stcuart  on  the  Sil  of  Februaiy 
1746,  aa  was  necessary  fur  the  payment  of  the  cautiovi 
money  on  Pleasant  Valley^  vaa  so  applied  on  the  3d  of  Fe- 
bruary 1746;  and  that  such  application  of  warrant  waa  a 
good  pa3'mentof  tiie  caution  money  on  the  Sd  of  February. 
174/6,  which  was  then  due  Dn  PUoHmt  Valley^  The  plajfi- 
i  iiffexcepted* 

!  8.  The  ()efendant  also  prayed  the  opinion  of  the  courtt 

I  tftd  their  direction  to  the  }nry,  that  the  patent  granted  \m 

I  tke  Sd  of  September  1805^  to  William^  Thomndn^  and  Joh0k 

I  Mxmn^  for  Pleasant  V4dley^  in  point  of  )aw  does  relate  to 

j  the  certificate  of  survey  of  that  land  made  on  (he  1st  of  June 

i  1745,  for  Thomas  Bladen^  to  give  title  to  the  said  ffWianij 

I  Thofusen^  and  John  3fason,  and  those  under  whom  they 

I  claim,  firom  the  lat  of  June  1745;  and  so  f^ir  as  the  land 

i  mentioned  in  the  patent  for  Pkasant  Yalley  is  inclu<led  in 

,  the  patent  for  While  Oak  Levtly  the  foi  mer  overreaches 

,  the  latter,  and  is  in  point  of  law  to  be  deemed   the  elder 

,  patent.    The  court  were  of  opinion,    and  did   direct  the  " 

I  >Qry«  that  if  from  the  evideuce  they  are  satisfied  that  (he 

L  ctutioQ  money  was  pa|d  upon  the  certificate  of  survey  of 

I  Pkaeani  Valkyr  by  the  application  of  as  much  of  George 

,  9leuwf$  warrantp  dated  Che  Sd  pf  February  1746,  as  waa 

I  DAcessary  to  pay  the  same  on  or  tyeTore  the  4th  of  Februa- 

^  iy  176«*  tteit  then  the  patent  to  PFiUiam,   Thomson^  and 

John  Ma^on^  will  operate  by  relation  fronvthe  date  of  the 

certificate  of /^^^era/j/  Valleyy  to  transfer  the  legal  estate 

to  the  grantees  )Q  all  the  lands  contained  \^ithin  the  limitB 

of  the  grant,  although  the  warrant  to  Thomas  Bladen^  in 

Yirtue  of  which- the  said  survey  was  «iade,  was  irregalarly 

obtained^  as  no  othier  persim  had,  in  theinteroiediale  time, 

between  the  ebtentionof  the  said  warrant  and  tbe  4th  of 

f  ebruar^  )T^%  acquired  an  interest  in  tlie  eaid  land  to 

pre¥eiit  such  relation^    But  if  the  plaintiff  can  prove  to, 

^nd  s^t^sfy  the  jury,  tbot  the  cfjr tificatc  for  P'easarst  P'nlley 

was  not  i^tMrneil  to  tbe  band  ofdf  e  before  the  4tlt  of  Fe- 

brM^ry  |f6^  ai^d  \y4»not  in  tliat  office  at  th^O.  time,  then, 

)t  ^  tjie  oj^oA  of  the  cpurt,  that  ihe  patent  for  Pleasant 


Digitized  by 


Googk 


9lt  Mi^or,  8m. 


fiSi  CASES  IN  THB  COURT  OV  APPEALS 

]815.         Vmffty  is  m^  entitled  to  hvre  rtlctton  back  t»th^  dtie  4 

'  ^'^  '      the  ceVtiftcate  for  the  mM  (and  »o  U  to  overretch  the  pfauD- 

tirs  patent  for  frhiu  Oak  Levei.    The  pMntiff  excepted; 

and  the  verdict  and  judgment  being  against  him,  he  pntt* 

cnted  the  present  writ  of  error  to  this  court 

Tlie  cause  was  argued  before  Buchanan^  Nicholsoit, 
ami  Martin«  J. 

T.  Ruchanan^  for  the  PkintUr  in  error,  onihe/rifa»4 
f9€ond  bills  uf  exceptions,  referred  to  Hammond ttd.  Ixh 
see  v».  Harfteld,  2  Hart.  4r  Johnt.  152,  154,  155, 159L 

Mmliny  for  tlie  Defendant  in  error. 

Thk  Court  concurred  with  the  County  Court  in  fte 
opinion  given  in  the  second  bill  of  exceptions;  but  disj^eot- 
ed  froin  the  opinions  in  the  Jirst  and  third  bills  cf  excep* 
tions. 

The  court  were  of  opiniont  that  the  evidence  offered  ti 
prove  that  the  certificate  of  survey  of  Pleasant  Valkj^  d 
the  1st  of  June  1745,  was  in  the  land  office  at  tlie  one 
vrhen  the  survey  of  IVhite  Oak  Lev^l  of  the  5d  of  April 
1762,  was  made,  and  the  patent  therefor  of  the  25tb  of 
December  1762,  was  obtained,  ought  to  have  been  left  to 
the  jury.  If  the  certificate  of  Pleasant  Valley  was  oit 
then  in  the  office,  />.  HosSj  who  claimed  under  the  sor?ej 
of  kfhUe  Oak  Levels  was  a  purchaser  without  notice,  and 
having  obtained  the  first  patent,  it  ought  not  to  be  defeat* 
ed  by  permitting  the  patent  of  Pleasant  Valley^  of  theSd 
of  September  1805,  to  relate  to  the  certificate  of  that  tnd 
of  the  1st  of  June  1745,  and  thus  overreach  the  title  us* 
der  the  grant  of  fVhite  Oak  Level. 

JUDGMENT  R&VKRSED,  AND  PROC6DSKD0  AWAIll>IO* 


l^AT  M^Mechen  vs.  Tob  Mayor,  &c«  of  Bai.timo]US* 

T  y  ««*«»jd  ^     Error  to  Baltimore  County  Court.     This  was  an  adi- 
t  uil*i>%'**-^'  ®"  ^^  ^^^'  brought  in  the  names  of  The  Mayor  and  (Jvj 

•tt'ety,  vnrfei-  an  .  twB. 

ohbii&uce  reqQ«rine  tncb  bend  t»  be  nccoifed  beffbre  the  obtonrift]^  a  Keenif  m  aartteneer.  <'^ 
«ru»e  WM  (  rirtiUnl  to  T  Y  b«fur«  ihe  Hnnd  wm  f^rfn.  Afrer  the  licen«e  M<i  b«ud.  W— •^w«i^ 
c«-riiiiii  pM>4*  111  T  Y  lo  b«  toM  nt  R«icimn.  «rh<»  told  the  tarn**,  b«t  6\i  not  pay  OTer  ihe  P^^^Jr^i^ 
Slid  H.  Tlirr*  wM  no  prnvision  in  ihr  orrtin«n«e  nuthorisinK  »«cb  boiuU  to  be  mrd  f*^^'^  ^^tA 
dhridua:!;  b«i  fhe  Mayor  |i:«Tr  gf^tcrtl  dirfciiom  to  the  r^^gMte  to  delivrr  cop»«  ot  fbe  •■*"J^ 
b«>nd  III  any  penon  havini;  «1«imi  tininit  him  tt  such,  and  a  eu|*y  wi  Ufr  bond  mn  ^^P^^^r^tg 
Oiat  order,  dilivered  (o  w  and  H,  who  broufcbi  •uit  iheroMi  i»  iM  Mune  of  tbe  MtfOTf  Sc  tor  «»■ 
ttae.  aitainit  D  M,  tb**  lurrtjr  tb^nnn— IfrM*  that  thoy  wtns  entiU*td  «o  nrcottr  -.n.  illn 

If  eoud>  are  tent  to  an  aaetionverv  with  dirertiom  to  tell  thrm  at  iitibbe  aoctioD,  »t\d  P^'^llSk 
^  l>nTatc  a^  vttboHt  antboriiy,  and  do«»  not  pay  vrv  tkm  proceeds,  ku  bond  asantUBOcrr  »*w« 
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toumit  ef  BOiifmrt,  ibr  the  uae  of  2^  HolUtignootth ^nd  IS  15* 
Ji.  g.  WUHama^  against  tht  defendant)  (now  appellant^) 
^  a  bond,  exeouted  on  the  10th  of  February  1803,  by  7*. 
Yaie99  M'Meclim^  (the  defendant^  and  J*  WaUk^  in  the 
penalty  of  ^000^  with  the  following  recital  and  canditioiu 
^Whereas  the  above  bounded  TTiomas  Fatei  hath  obtaintsd 
from  the  mayor  a  license  of  admission  under  the  seafof  the 
city  of  Baltimore^  to  use  and  exercise  the  trade  and  em- 

f  ployment  of  auctioneer  within  the  said  dity;  and  by  an  or* 

dinance  of  the  corporation  of  the  said  city  persons  obtain-* 

i  Ing  such  license  are  directed,  before  they  take  upon  them' 

•elves  the  duties  of  said  oflSce^  to  give  bond,  to  be  approv- 
ed by  tlie  said  mayor,  for  the  faithful  performance  of  the 

I  several  trusts  and  duties  required  of  them  by  the  aforesaid 

>  ordinance*     Now  the  condition  of  this  obligation  is  sucb^ 

that  if  the  above  bounden  Thotnaa  Yatet^  do  and  shall  pay« 
and  duly  satisfy,  all  just  claims  that  may  be  against  him  ad 
auctioneer,  and  in  all  thjngs  well  and  faithfully  perform 

.  tlie  several  duties  required  of  him  by  the  ordinance,  en- 

titled, An  ordinance  tor  licensing  and  r^ulating  auctions 
within  the  city  of  Baltimore^  and  precincts  thereof,  then 
tliis  obligation  to  be  void«  else  to  be  and  remain  in  full 
force  and  virtue.''  The  declaration  was  in  the  usual  form. 
The  defendant  pleaded,  1.  General  performance.    2.  Titat 

'  Yute%  obtained  his  license  as  auctioneer  before  he  had  given 

'  ))ond.    5.  That  no  license  was  granted  to  Yates  after  he 

liad  given  bond.     The  plaintiffs  replied  to  the  first  plea, 

'  averring  a  nonperformance,  and  setting  out  the  ordinance 

of  the  20th  of  February  1 801.  Th^t  Yates  on  the  10th  of  Fe- 
bruary 1 803,  after  the  making  of  the  writing  obligatory  afore- 
said, on  his  application  to  the  mpyor,  obtained  from  him  a  li- 
cense as  auctioneer  for  the  term  of  one  year,  and  that  he 
acted  as  such  for  one  year.  Tliat  Iloilingstvorth  and  IHl- 
liamsn  on  the  1 5th  of  July  180S,  delivered  and  entrusted 
to  YaleSy  as  auctioneer,  certain  goods  and  merchandize,  to 
wit,  four  pipes  of  gin  of  the  value  of  8487  30,  to  be  by 
him  sold  as  auctioneer,  at  aucHon,  on  their  account,  and 
fur  their  use  and  benefit.  That  Yales  did  sell  the  said 
goods  at  auction  for  the  sum  of  S474  97,  over  and  above 
his  commission,  &c.  That  Yates  received  the  money  which 
he  had  not  paid  over,  &c.  To  the  second  plea  (here  was 
a  similar  replication—that  Yates  did  nut  obtain  his  license 
fS  auctioneer  before  he  duly  executed  and  delivered  to  the 
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181$.  pUintiCr^a  bond,  with  security  to  the  safthfaotioa  of  (hi 
major.  To  the  third  plea  thej  replied*  that  after  Ki/« 
had  duly  executed  and  delivered  to  Hie  plarntiflb  his  bond 
With  tecuritj,  to  the  satisfaction  of  the  mayor,  the  miyor 
granted  to  Ftf/et  a  license,  &c.  Issue  Joined  on  the  rtflU' 
cation  to  the  first  plea.  The  defendant  rejoined  to  th«se« 
eond  re  plication,  that  Fates  never  did,  as  auctioneer,  sell 
the  said  goods,  &c.  belonging  to  the  said  HoUtngnDorth 
and  fVUliams,  To  the  thii*d  replication  he  rejoined,  pro* 
te»tiug  that  thd  saiil  goods  w^re  nut  delivered  to  Fatuti 
be  by  him  sold  as  auctioneer,  but  that  the  said  Faiti  wn 
requested  by  H.  &  H".  to  sell  the  said  goods  at  printe 
sale,  and  that  he  did,  at  their  request,  sell  tlie  4aid  gdodi 
at  private  sale*.  The  plaintiffs  surrejoined  to  the  rejoinder 
-to  the  second  replication,  that  FntM  did  sell  the  said  goods 
at  auction.  iHsue  joined.  To  the  rejtdnder  to  the  third 
replication  they  surrejoined,  proteHting  that  the  goods  were 
delivered  to  Fates  to  be  by  hitn  sold  as  auctioneer^  that 
ilicy  did  not  request  him  to  sell  the  said  goods  at  priifale 
isle.     Issue  joined. 

1 .  The  plaintifls  at  the  trial,  offered  in  evidence  the boiul 
dcctare<l  UfKiti,  and  proved  that  it  was  executed  by  the  per- 
sons whose  names  were  thereto  subscribed;  and  also  give 
in  evidence,  that  a  license  was  granted  to  Fates^  as  ancti* 
oneer,  after  the  execution  and  d<ilivery  of  the  bond,  tlte/ 
^irilier  provetl,  that  fVUHams  &  HoUingsworth  scot  tfl 
Yale^i^  after  the  execution,  and  delivery  of  his  bond,  wd 
after  tlie  granting  the  said  license,  and  before  the  end  rfi 
year  thereafter,  the  goods  and  merchandfse  in  the  repllct* 
tiuns  mentioned,  to  be  sold  at  public  auctioni  and  tfnl 
they  were  sold  at  public  auction,  and  the  sum  of  mo- 
ney in  controversy  was  by  him,  the  said  Fa/«,  re- 
ceived and  not  paid  over  by  him  to  PFUhams  k  Uol&tp' 
worth.  The  plaintifls  further  gave  in  evidence,  tbit  the 
mayor  of  the  city  of  Baltimore  had  previously  given  gene 
ml  instructions  to  the  register  to  deliver  copies  of  the  stid 
bond  to  any  parson  having  claims  against  Fates,  as  SDcti- 
oneer,  and  that  the  boFnd,  upon  which  this  suit  «ras  institat' 
ed,  was  in  pursuance  of  the  said  instruction,  delivered  t# 
Uiliiams  &  HoUingsworlL  ITie  defendant  then  prt/«d 
the  opinion  of  the  court,  and  their  direction  ta  the  jofj* 
that  upon  tills  evideucc  the  action  eonid  not  bs  s«stak)€« 
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for  the  use  of  JfiUlami  &  Hollinprnorlh.    This  direction       1 815. 
the  Court,  [^Nichotaon^  Ch.  J.  and  HoUingsworthy  A.  J.]      ^"^^T^ 
refused  to  give.    The  defendant  excejxted.  tii*  mT    8^ 

2.  Evidefnee  vras  then  offered  that  th^  gin  mentioned  hi 
the  replications  was  sent  t«  ¥at€s^  as  auctioneer,  to  be  sold  > 
at  public  auction,  but  tliat  he  was  instructed  not  to  sell  it 
for  less  than  a  certain  price.  That  it  was  offered  for  sale 
several  times  at  public  auction,  without  bringing  the  price 
limited;  and  that  afterwards  Yates  had  an  offer  for  it  at 
private  sale,  to  the  amount  of  the  limit,  and  that  he  then 
«old  if,  whicli  was  his  usual  and  common  coutite  io  cases' of 
goods -sient  to  him  to  sell,  and  that  such  course  of  business 
was  well  known  to  the  merchants  of  BaUimore  for  many 
I  years.     Tlie  defendant  then  prayed  the  court  to  instruct 

the  jury,  that  if  they  believed  these  facto»   the  plaintiflb 
5  were  not  entitled  to  recover.     But  the  court  directed  the 

t  jury,  that  if  they  believed  the  gin  to  have  been   sent  to 

I  Tate9  to  be  sold  by  him  at  public  auction,  and  that  he  sold 

it  at  private  sale,  without  the  authority  of  H'UUams  &  /M- 
f  lingsuxnlfh  and  did  not  pay  over  the  proceeds,  that  it  was  ^ 

I  a  breach  of  the  condition  of  bis  bond  as  auctioneer.     The 

t  defendant  e^ccepted;  and  the  verdict  and  judgment  being 

I  gainst  him,  he  bruoght  the  present  writ  of  error. 

t  .  ' 

.  The  cause  was  argued  before  Chase,   Ch.  J.  and  Bv^ 
OHANAN,  Earlb,  Johnsok,  and  Ma&tin^  J. 

I  Mariin  and  Pinkney\  for  the  Plaintiff  in  error,  contend- 

I  ed,  that  an  individual  could  in  no  case  sue  on  a  public 

bond,  unless  the  law,  under  which  the  bond  was  taken, 
authorised  such  a  suit;  and  that  as  the  ordinance  of  the 
corporation  of  Baltimore  of  the  20th  of  February  1801, 
under  whiph  the  bond  upon  which  this  action  was  brought 
was  taken,  contained  no  such  provision,  this  suit  could  not 
be  sustained.  They  referred  to  the  acts  of  iri5,  ch.  39, 
t.  39|  ch.  46,  ».  4,  ri  1716,  ch.  1,  $.  3,  5;  1729,  ch,  24^ 
J742,  ch.  \0i  $.  2,  3,  7;  Feb.  1777,  eh.  6,  8.  6;  1784,  ch. 
6if,  ».  4;  17ff5,  ch.  7%  a.  2,  8,  9,  lOj  1790,  ch.  12;  1794^ 
cA.  54;  1798,  cA.  ION  «f6  cA  3,  *.  10,niA  ch.  12,  «.  4. 
Sterrytonvs.  Day^  »Sry/ef,  IS.  Arlington  v$.  Aierricke^ 
3  Saundi  412,  413;  414,  415,  (and  note.)  Tfie  State^  m^ 
Hf  M'Nkl^  V9*  WaiUiy  3  Harr.  <•  M^Hen.  241. 
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18l|i  b^rpif  and  ffind^r^  fer  the  Oefeodjints  in  erroTf  reU^d 


Vjf'v^O 


^  Johns.  41. 

Tm  Cotmt,  6d  b#lh  biHs  of  ekctpeom^  eMKunrod  in 
tke  opinietis  gtt^n  bj  the  court  below. 


l^tkr.  tedHELL  lr«.  +HB  State,  nse  of  Sower. 


Ar!r«oftjii»»«*  Ai'TEjitfrom  JFWmc&Cootitt  CoorL  Debt  bitmclit 
wr»o  ••?•-?««.;:;  OR  tbe  4th  «f  May  18aS^  on  a  bond  dated  the  fiOlb  of  De^ 
SJ!i»*t^'«IIiSi^  combar  1795,  execute  fcy  •fl/itfn  <?i4ynit«  Jr.  together  with 
tr^l!^^£t  t^^^  Afoia;r  ami  Ckarh%  StMh  (the  defelUant  and  now 
^^t^f^^'i^appe^^^O  •»  liM  tipetiea,  oondUioned,  fhitt  if  the  taut 


tXt^^  iJmd  9<9W  fdioald  weH  awl  falthfaU|r  ferfurm  thetrast  repot- 
n^;^?"!^,**^  ed  tn  htm  br  Ae  ohancellor,  by  decrM  dated  the  8th  of  De- 
^VcwiTcV^ camber  17954  appomHiig  him  trustee  for  celling  thereat 
ftp*pointni  m  v!X  esTiite  of  Johi  Sofoes  dfceafted^  nr  aHy  fuflher  decree  of 
m«r  di^  Muit  otder  in  the  piwniieH  ^n^  ^c.  The  defendant  pleaded 
Srmwrtjii^te  — K  That  the  tUng  in  actiolM  in  Tkhieof  the  writing  obli* 
•»^,ip»*»*^"<  ••  eatory  in  the  dethwatioti  mentbaed,  and  ihe  condition 
KVrJilU'ifiJlB*  thereof,  wat  ab^if*  twalta  yetra  atanding  at  the  time  of  tl*« 
JJiViTiJ'IC'lr'  *'"^pc*'^tion  of  the  original  writ  in  thia  caose.  2.  Tha' 
STthlT'iilS*^  Q'^wywi  did  not4  withiti  twelve  yearn  next  before  flie  iropc- 
g^^^.^^X'^tration  of  the  oflglnal  wrn,  commit  any  breach  ofthetroat 
tbo^^ffJ^JXe  repoaed  in  him  hf  ♦inoe  of  iU  decree  of  ^4  chancellor, 
JT^fe'^SSS  mentioned  in  the  condition  of  the  bond,  or  by  virtue  of  any 

mtnrtr 


^t  de.  other  order  or  decree  in  the  preiniaes  mentioned  in  the  said 
JK5!'  •^•^r  deoreei  and  that  the  thing  in  action  in  the  aaid  specialty 
yaMtion  fo  •  ^lea  mentioned,  was  above  twelve  years  stand ifig  before  the  da j 
ibrnumr*   ia  mi  of  the  impetratioo  of  the  ordinal  writ*     5.  General   per- 

CctMn  OB  s  Hnnd 

5*'^  teifJSS^'I  fttrmance  of  th^  trust,  &C  by  Quynnu    4.  Qeneral  per- 
^^^fT^  forwance  of  thf  condition  of  the  bond^  &«# 
J^,  State  5  j^s      '^^  *®  J^^*^  *'•**  second  pleas  the  pUintiff  dewmrred.  To 
Kf  uIil*!J«5^tS  **^  ^Wrrfplea  the  platntWT replied,  setting  out  the  decree* 
StM^TiLfblf^^hieb,  alW  appointing  the  tnistae,  dm^  bond  ti^ 

arer«^«  wliicH  wm 

intli«^«»ual  ll>rni.  UHp  tM«(ee  «rat  ^Hvrc4*4  <o  W^r  ^itO  the  90^  ipf  »!■»«»  lltQ  MMVf  ti.<ii^a  . 

frMB  anj  «|fe  br  kim  made,  to  be  ttppied,  niNl-r  the  chancellor^  (firectioiiay  tn  thr  pnnxMe*  menooo* 

McriT  ff  th«*  nMMiey.    The  will  of  J  8  wat  Mt  out.  •h->wiiif(  tli«  »hnre  anJ  intemt  oTLS,  (Vbr  <*Im^« 


ttuttaty  aourt  ofwrBM.  but  00  »p|i««l  levvrtMl 
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'ht  giv^t  fBrma  and  maimer  of  ftale^  Itc.  at t9fi9oa9  ift  mik  1815. 
tased,  tlirecta  that  the  trusted  ahi^t  driKg  into  the  odurt  of  ^"^[^V^ 
chancery  the  moHay  amiag  from  afty  sft{e  by  hrai  madt)  to 
be  applied  amter  the  chancelior'a  direetionfti  to  the  pot* 
-poded  menttooed.  in  tlie  last  wMI  and  teacatnent  of  John 
Sower ^  The  decree  also  dh-ecti,  that  as  soon  as  eonteni- 
cnti J  may  be  after  any  dale,  the  trastee  shall  return  to  tht 
tottrt  of  chancery  a  full  nod  particular  aecoont  of  hfa 
proceedings.  Also,  that  he  shall  reiarn  the  bend  or  bonda 
by  liim  taken  from  the  purchaser  or  purchasers.  And  al« 
•  to,  that  nothing  done  under  that  -decree  shaft  be  effectnatf 
nnless  Philip  iS\m;er,  son  of  the  deceased,  had  attained  the 
age  of  \5  years,  (as  mentioned  in  the  wiH  of  the  deceas* 
til*)  The  replrcati<m  then  states,  that  the  trnst^  accept- 
ed the  treat,  gave  the  bt^d,  &c.  made  the  sale  the  4th  of 
April  17^96,  took  the  bonds  of  tlie  purchaser,  and  that  ha 
received  the  money  the  25fh  of  Octol)er  If9r.  It  sots  out 
the  will  of  the  deceased,  with  averments  showing  the  share 
and  intei-est  of  Jacab  Sower^  (for  whose  nee  tha  suit  la 
brought,)  hi  the  money  arising  from  the  sate;  and  that 
P/ii!lp  Sotvety  mentioned  in  the  will  and  decree,  had  at* 
taioed  the  age  of  15  years  before  the  decree  Was  passed. 
The  breaches  assigned  were — U  That  the  trustee  neglect- 
ed and  refused  to  return  an  account  of  his  proceedings  t6 
the  court  of  ehancery.  i.  Tliat  he  did  not  return  the 
bonds  taken  for  the  purchase  money  as  aforesaid.  And  S. 
That  he  did  not  return  rtie  proportion  of  the  money  to  which 
Jacob  Somtr  w^s  entitled,  to  be  applied,  under  the  ehan- 
eellor's  directions,  to  the  payment  of  the  sharo  of  Jucdb 
Sower^  as  directed  m  the  will  To  the  fourth  plea,  the 
replication  was  in  substance  the  same  wttli  the  preceding. 
To  the  replications  to  the  t/iirH  and  fourth  pleas,  the  de-> 
fendant  demurred  generally.  The  County  Court  gave 
judgment  on  the  demurrers  for  the  plaintiff.  I^rom  that 
judg04aat  the  defendant  appealed  to  this  Courts' 

The  cause  was  argued  beforeCnASB|13h.  J.  and  Niohol* 
3.0N,  Earle,  and  John$on,  J. 

£r0oh,  for  the  Appolkot,  contended^  «lhajt  0ie  itmmAf 
<$ourt  ought  to  have  allowied  the  pleas  «f  limttatistiai  that 
the  fwving  in  4he  act  t£  iknitstione,  whick  cektas  to  bo»dt 
{jlven  in  the  name  or  for  the  uae  ef  ;tha  a^o/e,  -is  terbe  coo* 
ytroed  le  m^Bon  osd^Jwoiia  aducl^^are  .gir«a  kt  the |«f« 
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1815.       menl  of  moiicyi  either  directly  er  iodifectlj,  to  tiie  tlaff, 
jiDd    that   it  never  was  Intended   to    extend  to  boncU 
where  the  name  of  the  ^ttie  was  used  nierely  for  the  por- 
pote  of  facilitating  the  remedy  of  a  private  penon,  tod 
in  the  performance  of  the  condition  of  whicli  bond  the  state 
had  no  interest  or  concern  either  directly  or  indirectij. 
Another  objection  to  the  judgment  beUiw  was,  tbat  tha 
breach  assigned  was  not  within  tbe  words  or  meaning  of 
the  condition.     The  condition  is*  that  the  principal  in  tbe 
bond,  (who  is  a  trustee  to  sell  real  estate,)  should  perfom 
the  decree,  or  any  future  order  or  decree  in  the  premi»ei^ 
The  order  or  decree  should  be  set  out,  and  as  it  is  a  mtt* 
ter  of  record,  afraftft  in  curia  should  be  made,  and  tlia 
breach  assigned  in  the  nonperformance  of  tbe  decree  or 
order.     The  replication  is  double,  and  it  is  argvmeotstifc» 
and  contains  matter  which  ought  to  be  shown  in  evideoce 
to  the  court,  as  necessary  to  authorise  a  suit  oo  the  tmtt 
bond  for  the  use  of  Sowevy  to  be  so  biought«  and  the  vrit 
to  be  SQ  endorsed,  but  is  improper  matter  to  be  alleged  la 
the  replication  to  show  tbe  interest  of  Sotpefy  and  that  he 
bad  a  right  to  bring  the  action  in  the  name  of  the  state  for 
his  use.     It  is  contended  that  Sower^  aught  either  to  have 
procured  a  special  order  of  tbe  court  of  chancery  fur  tbe 
payment  of  his  sliare  oi  the  money  arising  from  the  sale,  or 
that  tliere  should  have  been  an  order  of  tbe  court  of  chin- 
«ery  directing  the  bpnd  to  he  put  in  suit  by  tbe  new  /ruii 
fee.     In  the  first  case  the  breach  could  have  been  assign- 
ed in  the  nonpayment  of  tbe  money  due  Sow^^  accerdiog 
to  the  order  of  tbe  chancellor;  and   in  tbe  latter  case  the 
nonpayment  of  the  money  to  the  new  trustee,  according 
to  the  order  of  the  court  in  tbe  premises.     For  anj  thing 
that  appears  in  this  record.  Sower  may  not  be  entitled  to 
any  of  the  money  arising  from  the  sales,  as  it  is  if^  be  dis^ 
posed  of  by  the  order  of  the  court  of  chancery. 

Timey,  for  the  Appellee.  In  support  of  the  dewanrers  «• 
the  pleas  of  limitations,  it  will  only  be  remarfced,  that 
bonds  ^Hakm  in  the  name  or  for  ik^  v««"  of  the  state,  are 
•xpressly  excepted  in  the  act  of  1715,  rA,  25;  so  that  thii 
case  is  within  the  words  and  spirit  of  the  excepting  cJaase. 
It  was  found  necessary,  at  a  subsequent  period,  (ir^»  ^ 
£4,  a.  21,)  to  pass  a  new  act  of  limitations  as  to  lesUmen- 
tary  and  administration  bonds,  tliey  being  given  to  the 
ftiite.    No  aathf riiiet  »rf  cite4  'm  wpf«t  ^  *^  ^^* 
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itontio  the  rep1ic«tioa«.  The  trustee  was^  appiHAt^  is  1815. 
this  ca«p  under  the  act  ol  1785,  ch.  7£,  t.  4.  The  actioo  ^""^^ 
OD  the  bood  is  given  in  the  same  act,  section  8.  It  is  be-  ^^> 
lieved  that  no  rule  of  proceeding  required  the  decree  to  be 
plead  with  a  profert  by  the  plaintiff,  nor  is  any  thing  stat- 
ed in  the  replications  but  what  is  necessary  to  show  the  , 
interest  of  JacQb  Sower,  and  bis  right  to  sustain  the  ac- 
tion on  the  bond,  under  the  act  of  assembly.  But  as  the 
case  i^ow  stands,  neither  of  these  objections  can  avail  the 
defendant, as  the  want  of  a  profert,  and  duplicity  ''JP|^J"^^ 
ing,  can  be  taken  advantage  of  only  on  special  mmSSSk 
.The  demurrers  to  these  replications  are  general.  Tlie  dif- 
ferent breaches  are  assigned  in  the  replications  according  to 
tlie  statute  of  Wm.  UI*  Gaimjord  vs.  Griffith,  1  Sound. 
58,  (note  \.J  The  act  of  assembly  before  cited,  does  not 
compel  the  party  interested  to  pursue  the  coui*se  pointed 
out  by  the  appellant's  counsel.  It  gives  his  remedy  for 
any  breach  of  the  condition  directly  on  the  bond.  Tlie 
breaches  assigned  are,  by  the  demurrers,  admitted  to  have 
been  committed^  By  the  law  of  1785,  ch.  72,  s.  8,  any 
party  interested  who  is  aggrieved  by  the  trustee,  is  autho- 
rised to  support  bis  action  on  the  bond,  and  to  recover  judg- 
ment for  the  damages  actually  sustained  by  him*  It 
does  not  compel  hiip  to  wait  until  the  account  of  the 
trustee  is  liquidated,  but  gives  him  a  right  to  sustain 
his  action  whenever  he  is  a^rieved.  The  only  ques- 
tions then  are,  1.  Is  he  interested?  £,  Is  he  aggrieved? 
His  interest  is  distinctly  set  forth  in  the  replicafionSft  and 
admitted  by  the  demurrers;  a  certain  portion  of  the  money 
arising  from4he  sale  of  the  land  is  devised  to  him  by  the 
will  of  ht9^^her.  The  decree  directs,  that  the  money 
prising  from  the  sale  shall  be  brought  into  court,  to  be  ap- 
plied, under  the  ..chancellor's  direction,  to  the  purposes 
meniioned  in  the  will.  It  does  not  appear  that  there 
were  any  debts  to  affect  it;  and  in  fact  there  were 
none.  The  party,  therefore,  for  whose  use  the  suit  Is 
brouglit,  is  clearly  interested^  and  the  trustee  has  broken 
the  condition  of  his  bond  in  that  part  in  which  he  is  inte- 
rested,  bj  not  bringing  the  money  into  the  court  of  chan- 
cery, to  be  applied  to  the  payment  of  Soioer^s  share,  as 
the  decree  directed  should  be  done.  It  is  equally  mani- 
fest that  he  is  aggrieved  by  the  misconduct  of  the  trustee. 
He  has  been  prevented  from  receiving  his  share  of  his  fa- 
ther's estato,    Tlie  moncvi  rigbtfuHj  d4e  to  bim,  bus  beefl 
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hsruiii.    This  is  Mtre ly  aa  Injury  dmie  to  ifoi^ef.    Ik  is 
thereby  aggrieved.    He  aeema,  therefore,  te  be  compielffj 
withllk  the  descriptieii  df  person*  to  whom  (he  law  gim  a 
tight  to  anitKin  af^  action  on  the  bond.     He  la  a  part;  iBt^ 
rested,  and  be  h«  a  paHy  aggrieved;  wheoeter  thia  it  the 
tase  the  Jaw  gives  the  remedy  on  the  bond.     I1ie  dtuajta 
iiistaioed  are  fixed  by  agreement^  aa  appears  by  the  T^ 
«ord.    The  situation  of  this  case  atiow^  the  jastic«  and  oe- 
oossity  of  giving  the  vetnedy  How  sought.     It  is  a  esMthit 
irray  mta  happen  again,    llie  trustee  died  nutny  yearsip. 
iThere  was,  it  ia  tHrtteved,  ho  administration  on  his  entatc 
fl«  left  no  property  worth  an  admiuistration.   The  trustee 
being  d^ad^no  onter  cao  be  passed  on  him  by  the  chaactUor. 
*fhere  is  no  administrator  to  be  made  a  party  before  die  cha- 
teller.    The  seniorities  are  not  parties  to  the  proceedings 
and  no  order  can  be  passed  on  them,  No  report  ofthenfe 
lias  been  matte,  as  appears  by  the  record,  and  in  fact  tm 
>wt%  made.    Who  then  coold  now  be  called  on  to  report  the 
aalot  and  settle  Ihe  account?    Not  the  trustee,  fvr  be  is 
ilead«*-fkot  bis  administtator,  for  there  i^  oone^liottltf  si- 
oorities,  for  they  are  not  parties  to  the  trust*— Aod  if  anew 
trustee  were  appointed,  he  could  only  settle  his  owa  ac- 
count, attd  report  hn  own  pntceedings.     He  woaldbm 
nothing  to  settle*  for  the  land  is  sold,  and  the  ihonej  r^ 
ceived  by  the  Ibrmer  trustee;  and  there  seems  to  be  do  em 
on  M'hom  the  chancellor  could  catl  to  report  the  proceed- 
ings of  the  fom-er  trustee,  and  settle  his  account,  orai 
whom  an  order  could  be  passed  (o  pay  over  the  money  to 
a  new  trustee,  to  enable  him  to  settle  the  trust.    If  an  ^' 
ministration  is  necessary  in  order  to  liquidate  the  accoavti 
of  the  trust,  it  would  hardly  be  required,  thut  the  part'w 
Interested  in  the  sale  should  administer  on  an  iosolteit 
estate,  and  incur  the  trouble^  ri^  and  expeove,  (f  i» 
administration,  for  which  they  could  receive  no  cotopew*' 
tion.    They  never  agreed  to  be  responsible  for  the  ton* 
duct  of  the  trustee.    The  securities  in  the  bcmd  hat« 
undertaken  that  resp)nsibility,  and  if  an  adwloifttritlou  i» 
necessary  to  protect  tliom,  they  ought  to  eocsoirter  ft« 
burthen.    The  diftcuUy  has  arisen  from  the  uilscondwl  of 
the  trustee  in  not  reporting  tris  proceeding,  ^tid  detihoj  tw 
trust.    If  a  new  trustee  has  become  neoesasrf,  tlut  fl^v 
tnd  expense  ou^jht  to  fail  itu  them,  tbr  the  ^^^  '**•* 
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ir^hiere  Are  auy  tllowa,nceii  ^  JkiuciiQtn  ttitt  oogtit  t9  be       1815, 
made  ia  favoqr  ©f  th^  trustee,  it  is  their  buftixitss  to  f  how      ^^[^^^ 
thesD,  arxl  to  take  the  steps  that  nwy  be  neces^srj  for  tba^t  g 

iMirpose;  iiuleed,  if  there  verb  any  such  cLoductiohs,  they 
reigjht  have  shown  them,  in  mitigation  4>f  damagqst  at  ttif. 
trial  of  the  action  m  the  bond,  and  could  then  have  ob'^ 
taiaed  any  deduction  frotn  the  dako  i»f  S0tffert  to  which 
tbft  trustee  was  entitled,  or  they  might  yet  lAtain  it  by  ap^ 
plication  to  th^'court  of  cbaiicery*  S«t  iber«^  is  nn  dis- 
pute about  the  dajusgea-^they  are  iaed  by  0\t  agr^ment.  '   . 

This  is  the  ca«e  of  a  chiid  clftimHiJi;  his  ahare  0f  his  fa** 
ther's  estste*  He  h^a  been  injured  by  the  nnscondMct  oC 
th(^  tpil«;tee.  If  he  must  ga  into  ehanc^ry^  and  Uguidat^ 
the  account,  before  hd  can  call  on  th^  securities^  it  wiU 
aulject  him  to  casts*  troirble  abd  expose,  for  whioh  iha 
securities  will  not  be  bound  t$  compensate  hinfi;  k  will 
liiake  hkn  chargeabte  in  paKiar  the  miaeonduct  of  the  trvS'* 
tee*  The  securities  in  the  bond  agrei)  to  bind  the.msalveai 
ftDfd  da  btnd  themselves  for  the  trustee's  fideUty.  The  bond 
is  ij}tended  for  the  protection  of  patrties  entitied  to  the  mo* 
Bey^  who  ar^friK|uent!y  infants;  and  if  a  loss  nuist  be  aua^ 
tained,  anjr  expense  or  trouble  incurred  by  tlie  bad  con- 
duct of  Ihe  trustee,  it  seems  jasti  and  in  tlie  true  spirit  of 
tbd  act  of  aasaiabiyt  abouid  faH  on  tlve  securities,' 


Hahris  ¥«.  jAFFRAr,  use  of  6wTH«r«  Mat. 

Appeal  from  BaHitnore  County  Court.  This  was  an  BiJ^^^reajSlTthe 
Action  of  Trover,  brought  in  the  late  General  CoJirt  toOc-  SJB^h^'firi.T.'*^ 

tmtttvred,  to  pro* 

imntiht  9vi^iiJuaiinU  Httnv  he  lialV,  md-^r  nhi^h  S«  iUim-  I'jr  nv. 

If  a  %i'Ydic(  n  jcilvtMt  iiir  4  inr^^r  ikim  v\nn  rhe  dnr.iaiFi^if    i^l^i  m  itn-  tl^bniion^  ftir  pUiniin'may  be* 

JydrmrnN  Vutt  ifitrin^  the  ivraF  H;rifi,  hr  i^'nA'^-f*  *  tvntffifitf^iT  u  i^^rvi'l  otihe  *fr<ltfr,  'h*-  tnurt  m*f 
itfikertni  rttt  |»(T^riti.n[,iiftfl«n|t^ni  Jii4i;ffiv»itui  tJicijniHHiiiraftJu  MMi;si^*i\mri^  in  lU-  if<ti^imtioM« 

If  a  j  I L  d  ^<  iL^M  [  i»  "  n  V  rt^d  <HMHt  n  <^  r-  rJti-t  r^ii*  <Ti '  »f  ci  lU  1  Ti'ii? '«  I  hii  n  i « i  d  In  ibi-  i1<-cTh  rn  it  un  >  1  >ij  relMit^, 
«r«thNv  j^rt  A' iiif  |i  ntiurf^  mi  pv?  vitii^ky  iiit)ii):  J^^diffiif  iiu  Ini*  a*t  Hit  at>|'«wK  ur  wrji  4it'rrror« 
Itmuti  -tr  rffverwrf;  nnil  ibi-  |j|w  »m  ihar  n>»i.t<ct  i*  not  iiht*rr-l  hv  itir  m%'^  rff  pm^,  r/l,  1X1» 

B4itMji4(-r  r||i-  acx^ot  lA(y>,fA,  l$1»  titrl  ^ili.rft.  !!:>[,  ii*Ur-i,,  iiy  m  icqiiifr»ii4n  jm  «fi  iiiq^ir]«  •!  bar, 

twnarr'  il!  tnr  'tir-  mat  ^lurd  by  ttif  huiu+tiiftn,  nu  uii  iij»[H»ni  hj  thr   d^^Vmliot  ilif  fntirt  01  nppmU 

iceard  U>  vtiitffW;:'^  iiiilj(r^i*(*it^  ft»i  H»(*  d*.  jrkiTf*  litifl  ij*  the  drt-in-Hiiuju 

Wtien'^  (ht^  rrfi>T4t  iCairJ  rWt  ihe  jnr^.'jii  vn  lui^iiiry  9t  Imr  nnd  t  il«r  avt  i|f  tTn.^  r/f,  i 4,  were 
^Qri;«J  ru  itn^uii*'  *yf  *ke  bMuiii;;!^  ji4|i]i|tiiH  h\  Ott  i>t»it(itilT,  u^iMifiitt;'  ^^Jt/  cM^ft,  erntl  ihv  iiif^u  iry  was 
IMIMdird  fo  Ih*  un  itisiiwn  wi  thi*  pU^iittjII^    i^ntr/*  %yiiFtft*ft  rtir*u  Mrrt^  (4MI  ^r«f*? 

Ill  fH  iuuyi*  (Jf  ifiiivi*  the  rli-f 't^itnut,  fti  n  yitivi.'qiiini  riL'tm,  %i\^^i:  l»inip  li^d  t*»'H  jrnficd  nn  Tii*  plaa 
ofTnnt  ^111  Kt,  fled  :iH(«li?r  pteA,  f^  **Awl  tlw  caicf  I?,  by  3S  VI  bii-«Nui'iu>^  t»«iiW4  and  <U  ^r  udi  Uk* 
fvr*^  i^cui  iiiji^rr  I't^hiii^  i<Tt  and  ^iviii  tliut  iht'  m-A  P  hh  rlU9w\  atWv-M^  furUi-r  n^diti^t  Uutu  to  Inive 

gM>4i«  '-^^^iinil  cvFnUmlihK' lilt  fiti^^**  Xiid  Ijhii  iJif  ib)iI  \i  #  fa*\,l\  [^  iVi'iJff  i4'|i'j'4'4^ir"  hi-  i^ri^  1  jiidfr- 
■l*lHif  'N*?  *jiid  !•'  Ui*  PUfiii'in  nt-*i>-i[Tvl  'cruMit  Ut-ii  I  I  liNii'''  iiinl  iiJiMftmi  ■►'ti^ht,*' J^i^.  t'lJi  tjiia  |i|fa 
tb«ivik4i  4  g^^4ur«i  dcjuu^rer.  J^C€i  WktliHr  It  MM  *  i^fWfM  9\f*  iii  b^i  4r  f|  p^ca  /»ufj  aar-  rfn  roiT- 
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1815.        iobcr  term  1796,  For  the  conrersion  of  three  boxes,  coin* 
taining  1326  pieceg  of  gold  coin,  commonly  palled  half  Jo- 
hannes, of  the  falne  of  j£4000  current  monej.     The  da<> 
nudges  laid  in  the  declaration  were  £5000  like  monej.  The 
defendant)   (now  appellant,)  at  Maj  term  1797,  pleaded 
not  guilty,  upon  which  issue  was  joined.     At  May  term 
17989  the  defendant  filed  the  following  plea,  stated  to  be  a 
plea /mu  (iarrem  eontinuanee.  riz,  **And  the  said  D,  Bar* 
m,  by  Z.  HMingworth  his  attorney,  comes  and  defends 
the  force  and  injury  when,  &c.  and  says  that  the  said  /. 
Joffray^  his  action  aforesaid  further  against  him  to  have 
and  maintain  ought  not,  because  he  says,  that  the  siid 
Jaffi'ayf  by  J.  I^Vinchtsttr  his  attorney,   heretofore,  to  wit, 
on,"  &c  setting  forth  another  action  broaght  by  the  pre- 
tent  plaintiff  agains/  MtUi€nn  Thompaon^  for  trover  and 
conversion  of  the  same  boxes  of  half  Johannes,  as  described 
in  the  declaration  in  this  cause,  and   that  a  judgment  by 
confession  was    rendered  against  7%opnp8(m  at  October 
term  1797,  and  that  the  said  judgment  was  in  full  figoar 
and  eflfect,  and  no  wise  reversed  or  annulled;  averriagthat 
the  plaintiff  in  that  action,  and  the  plaintiff  in  this,  wai 
the  same  person,   and  that  the  goods,  chattels  and  moneji 
and  the  finding  and  conversion  thereof,  mentioned  in  the 
record  and  proceedings  against  Thompfortf  and  the  goods, 
&c«  mentioned  in  the .  declaration  in  this  action,  are  also 
the  same.     *^\nd  this  the  said  D,  Harris  is  ready  io  vcri' 
fy;  wherefore  he  prays  judgment  if  the  said  Jaffray^  hi» 
action  aforesaid  against  him  to  have  and  maintain  ought) 
&c."    To  this  plea  there  was  a  general  demurrer^  and 
joinder  in  demurrer.    At  March  terra  1807,  (the  proceed- 
ings having  been  transferred  to  Baltimore  coautj  court 
on  the  abolition  of  the  general  court,)  the  demurrer  vn 
adjudged  good.     The  defendant  then  moved  the  court  to 
amend  the  pleadings,  by  putting  in  a  plea  of  the  general 
issue,  which  he  tendered  to  the  court;  but  the  court  refus- 
ed to  sustain  the  motion,  and  on  motion  of  the  plaintiffor- 
dered  a  venire  for  a  jury  to  appear  at  the  next  term,  to 
inquire  what  damages  and  costs  the  plaintiff  had  sustain- 
ed, &c     At  the  next  term,  (October  1807,)   *'a  jury  was 
ballotted,  empannelled  and  accepted,  elected,  sworn,  and 
charged  to  inquire  of  the  damages  an(^  costs  sustained  bj 
the  plaintiff  in  the  premises.^    The  jury  retomed  their 
inquisltioD^  under  their  bands  and  seals,  as  follows:  ^*This 
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ibqtiigStion  Tnade,  indented  and  taken,  at  bar, in  SaUim0re       \t\5. 
County  court,  in  an  action  of  trover,  depending  in  the  said 
court  between  James  Jaffray^  plamtiK  ^nd  David  Harris^ 
defendant,  witnesseth,    that  we  the  jurors,  whose  namea 
are  hereto  subscribed,  and  seats  affixed,  being  duly  cmpan- 
nelled,  sworn,  and  charged  to  inquire  of  the  damages  and 
costs  sustained  bj  the  said  James  Jafftay  in  the  said  ac- 
tion, by  reason  of  the  conversion   of  certain  goods  and 
chattels  of  the  baid  Jaints  J  affray^  by  the  said  David  Hdf' 
rl%  to  liis  use,  having  heard  the  evi<lence  given  in  the  said 
action,  and  duly  considered  the  same,  do  find  the  damages 
sustained  by  the  said  James  Jaffray  in  the  said  action,  to 
the  sum  of  fourteen  thousand  five  hundred  and  sixty  dol- 
lars and  forty  cents  current  money4  and  the  sum  of  forty 
dollars,    costs  of  the  said  suit.     In  witness  whereof  we 
have  hereto  set  our  names  and  seals  this,"  &c.     Judgment 
was  rendered  upon  this  inquisition  for  St 4, 560  40  current 
money,   damages,  and  S40  costs.     From  that  judgment 
the  defendant  appealed  to  this  court. 

At  December  term  1809  of  this  court,  on  motion  of  thd 
appellant,  ic  was  ruled  by  the  court,  that  ff^lliam  Gioynn^ 
(for  whose  use  this  suit  was  entered,)  on  or  before  the  se- 
cond day  of  the  next  term  of  this  court  show  cause,  if  any 
he  hath,  why  he  shall  not  produce  to  this  court  the  assign- 
ment, if  any  he  hath,  undtir  which  he  claims  this  suit  for 
bis  uae.  The  assignment  above  required  was  produced. 
At  the  same  term,  on  motion  of  the  appellee,  it  was  ruled 
by  the  court,  that  the  appellant,  or  his  counsel,  show  cause 
why  the  appellee  should  not  be  permitted  to  release  so  much 
of  the  damages,  assessed  by  the  jury  in  this  case,  as  ex- 
ceeds the  amount  of  damages  laid  in  the  declaration,  and 
to  amend  the  record  by  catering  the  judgment  fur  the  said 
amount  of  damages  so  laid  in  the  declaration.  Yhis  rule 
to  show  cause  was  argued  at  June  term  18ll|  before  Polk» 
3ucHANAN,  atld  Earle,  J. 

JT^and  5%af[^,  against  the  role,  contended,  1.  That 
it  was  error  if  a  judgment  was  entered  for  more  damages 
than  laid  in  the  declaration.  2.  That  when  a  defendant 
brings  a  writ  of  error  or  appeal,  and  the  case  is  brought 
before  a  superior  court,  there  can  be  no  judgment,  but 
iimply  a  reversal  if  it  is  erroneous;  but  if  a  plaintifi'brings 
4  writ  of  error  or  appeal,  then  the  Courti  if  they  reverse 
yox..  in*  69 
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1*14  4^1  jods^tiieDit  wy  give  Mch  jadgmeTit  at  tlie  bferiof 
court  ought  to  hf^vt^giT^n  if  there  is  no  bill  of  exceptions 
iq  the  ca^i. 

On  the  fiTBi  point,  they  referred  to  HohUm  rt.  Konb* 
Ung^  1  Bulstr.  49.  ^ay  t)f.  LisUr^  ^  Sira.  1110.  P(/-^ 
f^rcPt  case,  10  Coke^  U5t  aod  Chtve^y  vs.  Morri$^  2  f^. 
J^lk.  Rep.  1300. 

On  the  tecMdpointn  th^y  cited  2  fio^.  J$.  tit.  jPrror^ 
503.  Pari|t<r  vm.  Harris,  I  Salk.  262,  Samuel  w.  .Mm^ 
€i  J?a«/<  263^  aod  Wcr/«  w.  Pe;u/er,  3  Bro.  P.  C.  505. 

They  also  contendej  that  the  act  of  1809.,  ch.  153,  s.  2, 
did  not  embrace  the  ca^e,  and  tb&t  the  court  could  nqt  per- 
mit the  amendment  to  be  (nade  uuder  that  tct* 

fhirpefn  in  support  of  the  mle,  relied  upon  the  act  of 
1809,  cA.  15S,  B.  2,  which  is  in  the  following  words,  tiz. 
••That  where  any  verdict  shall  be  given  in  any  action,  suft 
or  demand,  in  any  court  of  record  of  this  state^  the  judg- 
ment thereupon  shall  not  be  stayed  or  reversed  for  any  de- 
fect of  form  or  substance  in  any  writ,  original  or  judichify 
or  for  any  vi^riai^.qe  in  such  writs  from  the  decUratien  or 
other  pcQceedings,  nor  for  defects  in  aqy  coupt  in  the  de- 
claratiopf  so  that  there  be  one  good  count;  and  if  the  court 
of  appeals  :»hould  be  of  opinion,  that  there  appears  to  be 
sufficient  ipatter  of  substajice  in  tb?  record  and  proceeiU 
ing^  on  any  appeal  or  writ  of  error,  t;o  enable  thera  to  pro- 
ceed thereon,  the  same  shall  not  be  reversed  or  dismias^d 
for  want  of  form;  and  the  cpurt  may,  on  motion^  permit 
and  direct  any  entry  to  be  made^  or  act  to  be  done,  bj  ei« 
ther  party,  on  the  trial  of  any  appeal,  or  during  it^  pen- 
dency, which  mi^bt  or  could  hs^ve  been  done  by  such  part; 
after  verdict,  in  the  court  from  whose  judgment  such  ap- 
peal wa3  made,  and  which  in  law  might  have  been  i|iecevp« 
ry  to  give  effect  and  validity  to  such  judgment 

(^uria  ofL  m/^ 

At  December  term  }  811 1  the  opiMM  of  the  comrt  wae 

delivered,  by. 


BvoHAK AN,  J.  If  a  verdict  is  given  for  a  larger 
than  the  damages  laid  in  the  declaration,  the  plainti^  may, 
before  judgment,  release  the  excess,  and  take  a  judgment 
for  the  amount  of  the  damages  laid;  or  if  after  judgment 
Tendered  epoa  the  verdicty  Irat  during  the  aame^  tens,  he 
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fendera  t  remtliHur  bf  a  |)areel  of  the  Terdifcti  the  otftitt  1815. 
iMj  itrike  out  the  judgment  on  the  verdict,  and  enter  i 
judgment  for  the  amount  of  the  damnges  charged  in  the  de- 
danitioil.  Biit  if  a  judgment  is  ehtered  upon  the  verdicty 
no  release^  or  other  act  of  the  plaintiff*,  can  give  validity 
to  that  judgment)  but  on  an  appeal  or  writ  of  ^rrot*,  it 
TbUftt  be  ^cvei^ed,  unless  the  lict  of  1809,  ch.  15S,  on  whicH 
tlie  rule  in  this  caae  iii  founded,  affords  a  remedy. 

And  the  only  qqeatton  fur  the  court  iff,  Whether  iheh^ 
ita  that  respect  is  altcrtd  by  the  act  of  assembly?  The  wordt 
iff  the  act  are,  that  the  court  of  appals  «^ily,  on  motion, 
.  )>ermit  afid  direct  any  entry  to  be  made,  nr  act  to  be  donfe, 
by  either  party,  nn  the  trial  of  any  appeal,  t>r  during  it* 
^deficy,  which  might  or  cc^ld  have  been  done  by  suth 
party  after  verdict,  in  the  coqrt  from  whose  jadgment  such 
appeal  was  made,  and  which  in  law  might  have  bleeri  ni^ 
tcs^tj  to  give  effect  and  validity  to  such  judgment," 

This  clause  of  the  law  tn  no  manner  affects  the  proc6ed« 
ingi  in  the  county  courts,  and  authorises  no  actstobeift^ 
done,  or  entries  made,  wiiich  could  fiot  have  been  done 
before;  nor  does  it  give  any  efficacy  to  aoy  licts  6r  entriei 
Ihere  dune  or  made  bv  either  party,  to  a  ^Itf  which  thi 
aaiOe  acts  or  entries  would  not  have  had  in  Taw  before,  bnt  , 
Dnly  authorises  such  Entries  to  be  made,  or  act8tol)edone^ 
In  the  wurt  of  appeals^  by  either  party  to  a  suit,  (and  no't 
by  the  court,)  wh^ch  might  have  been  made  or  done  by  (h6 
eame  party  in  the  court  betow^  after  verdict,  without  giving 
thy  efficacy  to  stich  acts  or  entries  when  mad^  in  the  couri 
vf  appeals^  whrch  the  sarde  atts  or  etitrfea  woald  tiot  k](Ve 
tiad  if  made  in  the  county  coort 

Independent  of  this  act  of  assembly,  it  after  a  rrmtttilur 
U  entered,  a  judgment  U  rendered  by  the  courl^  on  a  ver- 
Act  for  more  titan  the  danrages  in  tlie  declaration,  or  it  (h^ 
reihillitttr  is  entered  /^€r  judgment,  atid  tfiat  Judghufit  H 
tmAfered  to  remahi^  in  either  ease  dM>e  judgm^t  is  errone- 
tms,  and  not  tntti\  %y  the  remiititm;  a  releati  of  parcel  of 
A  verdict,  not  hating  the  effect  in  iMo  to  givi  miidUy  to  k 
victoun  jUdgrhM  for  the  tchote^  and  rtt)  entrica  or  acts  be- 
ing authorised  to  be  nrad^  in  the  county  codrts  by  elthel' 
party  to  a  suit,  which  intgiitn^  l)tefore  have  been  m^de  After 
terdict;  and  no  efficacy  t>erng  given  by  the  act  of  assemblj 
to  sucili  acts  or  entries,  when  hunfe  in  *the  cotirt  of  app^aM^ 
^hidi  tb»7  wottid  ttat  hrrehndi  if  made  fa  the  court  U^ 
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.1815.       I0W9  it  does  appear  to  tbe  court,  that  a  release  entered 
\y^      in   this  court  of  parcel   of  a  verdict,  cannot  give  vili- 
jj  °'*y  ^^  '  judgment  rendered  bj  a  court  below,  for  the 

whole  of  that  verdict,  being  for  a  greater  amount  than  the 
damages  laid   in  the  declaration;  for  that  Hould  be  giving 
greater  efficacy  to  a  release  entered  in  this  court,  than  the 
same  act  would  have  if  entered  in  the  court  below,  a  re- 
lease  entered  l>eIow  of  a  parcel  uf  a  verdict,  not  baTiDglbe 
effect  in  law  to  give  validity  to  a  vicious  judgnient  fertbe 
whole.     Suppose,  then^  the  record  before  this  court  con- 
tained a  release,  entered  below  by  the  plaintiff,  of  a  parcel 
of  the  inquiMitian^  there  woold  then  be  no  act  to  be  dooe 
by  the  party,  in  virtue  of  the  act  of  assenably,  and  tbe 
judgment  l>eing  for  more  than  the  damages  charged  in  the 
declaration,  it  would  be  erroneous;  and  could  this  coart  be 
called  upon  to  affirm  that  judgment  thus  clothed  in  error? 
They  surely  could  not;  nor  could  this  court  amend  or  alter 
it  in  conformity  with  the  release,  but  would  be  constrain* 
ed  to  reverse  it;  which  shows«  that  the  sum  for  which  1 
judgment  is  given,  is  a  substantial  part  of  it,  and  cannot 
be  altered  without  altering  the  judgment.     And  the  coart 
ti)ink  there  is  nothing  in  the  act  of  assembly  giving  autho- 
lily  to  this  court  to  make  any  alteration  or  dispofiition  of  a 
judgment  on  release  entered  here,  which  they  could  not 
make  of  the  same^  judgment  on  a  rtmUtUnr  entered  in  a 
court  t>elow.     The   court  are  therefore  of  opinion,  that 
even  if  a  release  is  permitted  to  be  enterefl  in  this  case  of  a 
part  of  the  inquisition,  they  cannot  alter  the  amount  of  ibe 
judgment,  which  would  in  fact  be  to  enter  a  judgment  of 
their  own,  and  then  to  affirm  that  judgment;  so  that  there 
voold  be  in  the  record  no  judgment  of  the  court  below} 
Dor  can  this  court  reverse  it,  and  give  a  judgment  for  die 
damages  charged  in  the  declaration,  for  it  is  well  settledf 
that  on  an  appeal  by  a  defendant,  the  judgment  cannot  be 
reversed,  and  such  a  judgment  entered  for  the  plaintiff,  u 
the  conrt  below  ought  to  have  given,  and  the  act  of  ssseD' 
biy  makes  no  alteration  in  the  law  in  that  respect.    The 
defendant  applies  to  be  relieved  from  an  erroneous  jodg^ 
ment,  and  not  to  have  a  more  perfect  one  entered  a^inst 
bim;  and  he  is  driven  to  his  appeal,  by  tbe  act  of  tbe  plain* 
tiffin  taking  a  judgment  against  him  for  more  than  bylaw 
be  is  entitled  to.     If  in  this  case  the  judgmeni  was  for  th» 
^ftmutU  of  tbe  damage$  in  the  dechriUion^  tUe  ifl^Hi^ 
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Iwing  for  more,  and  no  rtleaat  entered  on  the  record,  the       181^. 
plaintiff  might  enter  one  now.     But  however  this  ^ourt     ^-^v^^ 
feel  disposed  to  give  effect  and  operation  to  the  acta  of  the        ^"** 
legialature,  thej  think  they  cannot,  by  conatruction,  atrain 
tiie  act  in  question  to  a  meaning  which  the  language  of  it 
^iil  not  bear,  and  thereby  take  to  themselves  an  authority 
which  the  law,  (whatever  may  have  been  the  intention  of 
the  makers,)  does  not  give. 

The  court  therefore  think  that  the  rule  ought  to  be  dia-* 
charged. 

Polk,  J.  Dissented, 

RULE  DISOHARGED. 

At  the  same  term  it  was  ruled  by  the  court,  on  motion 
of  the  appellee,  that  the  appellant  show  cause  why  i\\% 
appellee  should  not  be  permitted  to  release  so  much  of  the 
damages  found  by  the  jury  in  this  case,  as  exceeds  tho 
amount  of  damages  laid  in  the  declaration  therein,  and  to 
enter  such  release  on  the  records  of  this  court.  And  also 
show  cause  why  this  court,  after  the  release  and  entry 
aforesaid,  should  not  amend  the  transcript  of  the  recoixl 
in  this  case  by  entering  such  judgment,  on  deciding  the 
appeal,  as  the  nature  of  the  eniiy  or  amendment  may  re- 
quire, or  as  the  court  from  which  the  appeal  has  beea 
made  would  have  rendered  if  such  entry  or  amendment 
bad  been  made  before  the  renqition  of  the  judgment  in 
the  said  inferior  court 

At  December  term  181S,  this  rule  was  argued  before 
Chase,  Ch.  J.  and  Buchanan,  Nicholson,  Earle,  and 

JOHKSON,    J. 

Finkney,  Key  and  Wwaff;  against  the  rule.  The  mo- 
lion  and  rule,  they  said,  had  been  submitted  by  the  ap- 
pcllant  under  the  act  of  1811,  ch.  I6l,  passed  since  t\i\^ 
court  discharged  the  former  rule,  as  not  being  embraced 
by  the  act  of  1809,  ch.  15S,  *.  2,  And  which  act  of 
1811,  cA.  161,  seemed  to  have  been  made  expressly  to 
take  in  this  case.  By  the  third  section  it  is  enacted, 
**that  no  judgment  in  any  case  shall  be  reversed  in  the 
court  of  appeals  because  the  verdict  was  rendered  and  the 
judgment  entered  in  the  coqrt  below  for  a  greater  sum 
than  the  amount  of  damages  laid  in  the  declaration;  but 
the  plaintiff  below,  or  his  legal  representative  in  the  court 
©f  appeals,  akall  be  pprauUed,  o^  motion  in  that  court,  ia- 
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JiMrtif 


pnic^^fNlihgt,  by  entemig  a  rel«aae  upnn  4he  record  nf  the 
^^  ilk  mages  eiceeftiiif  Ikate  liitl  )ti  the  dedatntioa^  and  tto 
cettK  of  appealt  ahall  jHxiceei],  vtmil  ws^h  amended  iraiw- 
tripf,  in  the  same  Manner,  and  give  tlie  nme  judi^toeiit 
{*  (he  case,  as  if  the  said  release  had  been  entered  opoia 
the  record  before  judgment  in  the  court  beh)W.''  And 
bj  the  fourth  section  it  is  enacted,  **that  in  all  cases  wherto 
ihe  court  of'appeala  shall  have  permitted  or  directed  any 
entry  to  be  made,  or  act  to  be  done,  on  the  trial  of  any 
appeal,  or  during  its  pendency,  in  virtue  of  any  act  of  as- 
aemhij  of  this  state,  which  may  require  an  alteratioD  of 
the  judgment  given  by  the  court  from  which  soch  appeal 
tras  or  shall  be  made,  or  which,  if  madfc  in  such  inferior 
eb^irt,  would  ha^e  authorized  or  required  a  different  jodg* 
Inent  to  have  bfeen  given,  the  court  of  apfieals  may  direct 
nuch  jodpnent  to  be  entered,  ob  deciding  such  a|)peal,  i^ 
the  nature  of  the  entry  or  ametrdmcnt  may  require,  or  th% 
bourt,  from  i^hich  the  appeal  has  been  or  shall  be  inade« 
wodfd  have  tendered  if  such  entry  or  amebdment  had 
been  inade  before  the  rendition  of  the  jodgroeut  in  sacb 
inferior  court/* 

They  contended,  tliat  this  act  did  not  embrace  th^  jud^« 
l^ent  belVire  the  court,  it  havitig  been  rendered  cm  the 
ivqvUition  of  a  jury,  and  not  on  a  verdkf;  and  to  shoi^^ 
the  distinction  bettieen  an  inquiisltion  and  a  verdict,  they 
refened  to  the  statutes,  32  Hen.  VIII,  ch.  30,  and  18 
£fiz.  ch.  14,  cited  in  1  Bad.  M.  9\^  92.  /rf/cmcT*  case, 
Cro.  tJiz.  ^^^.  Com  tier  v$.  Barret^  Ibid  412.  Cannon 
vn.  Mbot,  1  Lev.  210.  5  Com.  Dig.  tit,  PHadet^  157. 
The  act  of  ir94,  cli.  46;  and  10  Coke^  Id6, 

fhrper^nA  W.  Borsfy^  in  support  of  the  rule,  referred 
to  the  acts  of  1794,  ch.  46,  and  1785,  cL  80,  $.  IS.  3 
Jifk.  Com.  S9f,  S9^.  JacobU  L.  D.  tit.  Inquest,  454, 
Ihib  tit.  Judgment,  5o^  Ibid  tit  Ventre^  &c.  System 
ef  Plead.  514;  and  Co.  Lilt.  1^9,  a.  They  also  contended, 
Ihat  in  the  third  section  of  the  act  of  1811,  eh.  I6l,  the 
expressions  **that  no  judgment  shall  be  reversed  because 
-ftio  verdict  was  rendered  and  tlie  judgment  entered,  £(c« 
might  be  construed,  or  the  judgment,  &c* 

CfTASt^  Ch.  J.  delivered  ^  opinioA  of  thecemvt^  "mA* 
iAg  dss  niUifha^iite.    tk  wA  the  e^uH  imisidettd  tbit 
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the«cts,ifcf  1809»  cL  153,  and  1811,  ci,  t6t,  wAorUoA 
the  ceiirt  to  permit  the  entrj  to  be  wadtC, 

BaoHAKAK,  J.  dissented. 

HVtC  MADB  ABSOLUTS. 

The  iHHieMee  then  enter^  hi%  release  of  th^  sum  of 
Sf33^  06j^,  pareel  of  tbe  sum  f«)Mt)d  and  returned  Ut 
h'v^  <lsMiia^6^  by  tbe  inquiaUton^  hftiAg  sa  mucb  of  tbe  da? 
nui^es  »s  cxceoded  tbe  sum  of  45000  current  money,  tbe 
d^iniigps  laid  in  the  decUrattoo)  aod  p^rayed  that  the  re*^ 
l^^m  be  entered  on  tbe  records  of  thia courts  that  the  tnifi- 
script  of  the  record  bft  amended  according  to  such  rele;|so 
ftB4  entry;  and  that  .^dgomeat  be  eottered  for  tbe  auoi  pf 
S13,S53  $3ff«  being  the  reaidne  of  llie  damages  so  found 
and  returned  \fith  coats,  Sec-  .        --  ^^.^^ 

Key  and  Skaaff,  for  the  Appellant,  then  contended,  that 
by  tbe.  record  it  appeared  that  the  jury  were  kapropeHy 
charged  to*tn(^ulre.of  the  damages  au Gained  bf  the  plain* 
liflT,  oinltting  (^d  costs^  as  requiiwd'  by  tbe  act  of  Lr94«  ch. 
46,  and  the  inquiry  was  ni^t  stat^  to  be  on  motion  of  the 
plaiotiif;     £  Hart.  Ei^Ik  121,  (a)v 

Harper  and  if.  Dorney^  for  th^  Appellee  silted,  that  as 
there  seemed  to  be  some  InformAlity  in  the  record,  they* 
suggested  diminution;  and  a  writ  of  diminution  being  grant- 
ed, the  record  was  returned,  as  herein  before  staged. 

At  this  term,  (May  term  1815,)  the  cause  was  argued 
before  Chasr,  Ch.  J.  and  Buoranais  &nd  Martik,  J. 

Pinkn^^  Key  and  S1ia(i£[\  for  the  A ppeUant»  contended, 
that  the  court  below  erred  in  giving  judgment  against  tho 
defendant  while  there  was  an  outstanding  plea.^ap4  issue 
undisposed,  of.  That  th^  Usjt  ple^  was  mjt  a.  plea,  pirfjf 
darrein  continuance^  bqt  was  a  second  plea  in  bar.  That 
<he  fact  pleaded  in  the  second  plea  did  not  happen  after  the 
last  continuance,  nor  does  that  plea  conclude  as  a  plea/mt> 
darrein  continuance^  and  not  being  such  a  plea,  but  sim- 
ply a  further  plea  u/idep  th^  statute  of  ^m^  th»  Arst  plea 
was  not  W2|iTeds  Xq  sjtpw  that  it  was  not  in  tlie  U^vfn  of  & 
plea  pui$  darrein  jcontinuance^  they  referred  to  ^2  Rarr. 
^U.  550^  where  the  former  plofr  is  relinquihhed,  and  the 
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I  SI  5.  hti  had  happened  aftei  the  last  continuance,  and  the  con* 
elusion  of  the  plea  is  different  from  the  present.  Tliey 
contended,  1.  That  every  plea  of  ;)utf  darrein  continuance 
must  be  verified  bjr  affidavit  Martin  V9.  ffyvili^  1  Stra* 
491  2.  That  this  plea  was  not  pleaded  as  a  plea  foHs 
darrmn  continuance^  because  in  condasion  It  strikes  at  th« 
action  itself,  and  not  at  its  further  continuance*  S.  That 
in  a  plea  of  puii  darrein  eonlinuance^  the  fact  pleaded  must 
kave  happened  since  the  last  continuance.  Thej  referred 
to  5  Bac.  M.  tit.  Pleas  ^  Pleadings^  (§)  477.  2  LUl.  Pr. 
Beg.  326.  That  here  the  (act  happened  at  October  term 
1797,  aud  was  pleaded  at  May  term  1798.  That  this  was 
a  plea  under  the  statute  of  jfmt,  and  could  be  added  at 
ally  time  without  leave  of  the  court  They  cited  5  Com, 
Dig.  tit.  Pleader^  68,  223.  Ryley  v$.  Parhurst^  I  fVile. 
S 1 9.     Heaters  v$.  BovcU,  Ibid  2£3. 

Harper^  for  the  Appellee,  contended,  that  the  statute  of 
Jinn  does  not  give  the  defendant  leave  to  plead  a  second 
or  other  plea,  after  he  has  selected  his  defence.  That  af- 
ter issue  was  joined  he  could  plead  only  puis  darrein  con" 
tinuance.  He  cited  5  Bac.  M.  tit.  Jneae^  &c.  121.  He 
also  contended,  that  although  the  plea  was  not  in  all  its 
form  in  the  nature  of  a  plea  puis  darrein  continuance^  yet 
it  was  in'  substance  such  a  plea.  It  was  once  so  consider- 
ed by  the  defendant's  counsel,  and  when  the  demurrer  was 
ruled  good,  they  applied  for  leave  to  plead  the  general  is- 
sue. This  they  would  not  have  applied  for  if  they  had 
considered  there  was  an  outstanding  plea  subsisting  in  the 
case.  That  it  is  a  plea  puis  darrein  continuance,  he  re- 
ferred to  Buli.  y.  P.  S09.  Barber  vs.  Pahner,  1  Salk. 
178.  anonymous,  Cro.  Eliz.  49.  3  Blk.  Com.  316.  I 
ChiUy^s  Plead.  436,  and  2  Chitty's  Plead.  676,  677. 

By  consent  of  the  parties,  who  entered  into  terras, 

JUDGMENT  &EV&RSE9* 

Mat*  CocsEr,  et  oL  Lessee  vs.  Smhth. 

Tke  dH^irt     Affeal  from  Baltimore  County  Court,  from  a  judgment 
jjjyjjj'Vjjjj^j  obtained  b}  tlie  defendant  in  that  court,    (now  appellee,} 

■  rant  of  th«>  Iah(I 

til  disr«ir  to  N  O  in  ITDft.  prmrrd  thm  T  F  was  in  poMi^noB  of  part  of  the  land  Atmi  HM  la  Ck«  ^mm 
•This  draih,  and  that  thoar  eJiiiii»inK  under  him  h^d  hiT*  in  poMcmnn  rrrr  tti*«^,  and  HkattW^- 
ft-ndant  waa  ibr  onl>  h*-ir  of  T.  >.  He  tbt  n,  iMithonr  Um^tinir  an\  title  or  posantion  in  J  C,  oi^rad 
$m  trni  m  r%Hlrn«p  a  cUed  fhr  ntd  lar.d  from  J  C  to  T  F  in  1765,  for  iH«*  purpote  of  pntrin^  m  wkac 
annn^  attd  at  what  timr  T  F  ctinc  iMv  potsufkni  af  tba  liUid.  at/tf,  tkat  tar  him  a  p«rpo«  tba 
daed  mtfht  Iw  f«nd  iu  e?i4«Ma» 
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in  an  action  of  ejectment  to  recover  a  tract  of  lan<!  called  1815 
J^'(n7kUn''f}  Xei^fect  and  Cocke jfs  Discovery,  Defence  was 
taken  on  warrant,  and  plots  were  made.  The  plaintiff  at 
flie  trial  rend  in  evidence  a  patent  for  Frankliti*s  Nes^lect 
and  Cockeifi  Diacovfry^  granied  to  John  Cockey  fheSSdof 
Apiil  1S03.  And  gave  in  evidence,  that  the  same  wa3 
truly  located  by  him  on  the  plots.  It  was  admitted,  that 
since  the  institution  of  this  suit  JoAn  Cockey^  the  patentee, 
died,  and  that  the  parties,  made  since  his  death,  were  hi* 
devisees  and  legat  representatives.  The  defendant  then 
read  in  evidence  two  patents,  one  for  Gibson* 8  Forest j 
granted  (o  3ft!cs  Gibson  the  3d  of  April  1708,  and  the 
other  for  iVarner^s  Chance,  granted  to  John  Warner  the 
^i\  of  March  1711.  And  proved  that  she  had  truly  lo- 
cated these  tracts  on  the  plots.  She  further  gave  in  evi- 
dence, that  Thomas  Franklin  was  possessed  of  part  of 
these  lands  from  about  the  year  1765,  until  the  time  of  his 
death,  and  that  those  claiming  unrfer  htm  had  been  in  pos- 
session of  them  until  the  present  time;  and  that  she  the 
defendant  was  the  only  heir  and  representative  of  said 
Franklin,  The  defendant  then,  without  havrng  produced- 
or  offered  any  evidence  that  John  Clarke  hid  derived  any 
title  from  the  alleged  patentees  of  Gibson^ 9  Forest  and 
Wnrner^s  Chance^  or  that  Clarke  ever  had  been  in  pos- 
session of  said  two  tracts  of  land,  or  any  part  thereof,  of- 
fered to  read  in  evidence  a  deed  from  Clarke  to  Franfditt 
fot^  the  said  two  tracts  of  land,  dated  the  2d  of  August 
1765,  for  the  purpose  of  proving  in  what  manner  and  at 
what  time  Frankhn  came  into  possession  of  said  lands* 
To  the  reading  this  deed  in  evidence  the  plaintiff  objected. 
And  the  Court,  [^Nicholson,  Ch.  J.]  overruled  the  objecti- 
on, and  permitted  the  deed  to  be  given  in  evidence  for  the 
purposes  aforesaid.  The  plaintiff  excepted ;  and  the  ver- 
dict and  judgment  being  against  him»  he  appealed  to  this 
court. 

The  cause  was  argued  before  Buciian-ak,  EAaLE,  John* 
?.o?f,  and  Martin,  J.  by         . 

r/7/.iffeT,  for  tl^e  Appellant^  and  by 
Pinkncy^  for  the  Appellee, 

JUnOMENT  AFFmXED* 
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1815.       Stbykhson?!.  Howa&Di  sanr.  of  PsNKiifGTox'B  Lessee 
Mat. 

^^^v^*-^  AppFjiL  from  Bnlthnott  County  Cowrt     This  was  an 

surniwk     ^^^^  rtf  fjectroent,  brought  on  th^  ^  1st  of  September 

^^^^       1808,  fdr  part  of  a  tract  of  land  called  SuRsbury  Plahu, 

^i-ctoifnt  oa  iii«  dHcribed  bj  fhetes  and  bounds,  on  a  joint  demise  for  the 

H  mtkA  I  p.tn  tiH*  whole  of  tucH  pAK  by  •/.  £.  Howard  and  /.  Pennif\gt<m^dxA 

plainiiir,fora  pnrt  .  •«•■  r»  i-.ii 

efatract  ofiiind.  on  Separate  demises  by  each  of  them^  for  ati  undmded 

And  •«    Mfpantr         .      "^  •  •    «»       »  *  »f        » 

4MiiUniby.«ehafrot)iety  of  said  part.  The  a^endant*  (now  appellant,) 
▼Mrd  nwUriy  of  took  defence  on  warrant,    and  plots  were  made.    The 

Meh      twin,     Uw  »  r 

^jjJJ^^J^J^'jjj  death  ot  Pennington^  one  of  the  lessors  of  the  plaintiir, 
l5d\TIJdfci^i  ^^^  sUgg^twl  after  the  issue  was  joined.  At  the  trial  the 
JJJJShJt  fej  oM  pWntMf  gave  in  evidence  a  patent  for  Sali$bwy  PIqpit, 
^l^of'fheT^  granted  to  Thoma$  Pert  and  Robert  Benger  on  the  10th  of 
iTtw^pS.!*""  J«ilj  ^fiT'l,  and  that  he  had  truly  located  the  same  on  the 
j!ldil^nV^'!!  plots  in  this  cause,  lie  also  gavein  evidence,  that  Thmn 
j^d^ni  Mf^rd  kuttef^  (the  first,)  was  seized  and  possesned  of  Mubttrj 
^^ViJI^'^^  Phin$n  and  died  so  seized  in  1746,  having  by  hisviilt 
dkd«dn/hit  cirir  dated  the  26<h  of  September  1744,  devised  to  his  son  Jluh 

to    cbr    UiBri     in 

ii<ie«)ion,  n^e  iic  moB  Rutter^  in  taitl,  after  his  mother^s  death,  all  ther^ 

rvUlraae  ft  ffrmM         ,     ,  -  «  ..   .  »«.    .  ••         .  ,        • 

ifeito*Ti'MdR  ""•*''  P*«^w  ^"•^^ry  Pldtim,  He  also  gave  fnen- 
JM^^;^*  T^  dence,  that  ThomoM  Rtittefj  (the  second,)  the  son  of  the 
tldTliid''*  diH  "'**  devisor,  entered  in  possession  of  that  part  of  5W»i^- 
wili^trtblfrf  ry  ^^*««  devised  to  him  by  the  said  will;  ind  so beii? 
^e  uid  ii."!^  possessed  thereof  did,  on  the  2Sd  of  February  1780,  con- 
t'lX^vJdSSZ  ▼cy  a  part  of  his  said  part  €f  Salisbury  PMn$  to  Benjttmk 
itJi^^'^^^'  Griffith,  containing  a  lot  of  near  four  acres,  &c.  And  a!- 
B^'S/wiio  died  i!^-  so  gave  in  evidence,  that  the  location  of  the  said  deed,  bj 
w^!^  ^x  th\\  the  plaintiff  on  the  ploti,  was  correct.  He  further  gate 
con^H  all  hit  in  ovidcuce  a  deed  from  Atm  Oriffith^  daughter  of  Btnjt' 
•or  ..fuiepuinriff  men  Crri^fu  to  John  Easer  Howard*  one  of  the  le»9w«of 
cttateMtvpu*^.  the  plaintiff,  dated  the  fid  of  September  1801,  for  all  her 
C^SioTti'i^tiiit  "S*^**  ^^'  *"  ^^  wmie  land  conveyed  to  her  father  by  Tko- 
^l^"^^^  fmia  RuHer.  That  Benjamin  GtyfUh  died  intestate  on  or 
^,SJ5l!if!!J^'th5  ****''*  ^*®  y^^  ^®^'  leaving  six  legitimate  children,  who 
^^ilhtlftnd  thJt  •'■^  ^^^  living,  one  of  whom  was  the  said  .^nn  Gri$tk. 
*Tiit!i*to'fi?  He  also  gave  in  evidence  a  deed  from  John  E.  Howard,  to 
Joiian  Pennington,  the  other  lessor  of  the  plaintiff,  datwl 
thefi5th  of  November  1801,  for  one  moiety  or  undividad 
half  part  of  part  of  Saiitbury  plains,  stated  to  have  been 
conveyed  to  the  said  Howard,bj  T%omas  ff.  GriffUh,  oh  tU 
28th  of  October  1801,  and  which  was  conveyed  to  Benjo' 
min  GriffUh  by  Thomas  Eulter  on  the  S3d  of  Februarj 


cntii 


Digitized  by 


Googk 


Bitxtu* 


OF  MARYLAND;  S8ff 

If  80.  The  defendant  then  prayed  the  court  for  their  dl- '  1 81 5. 
rection  to  the  jupj,  that  the  plaintiff  bad  not  made  title  to 
the  land  mentioned  in  the  declaration,  or  any  part  thereof^ 
80  as  to  entitle  him  to  recoverv  This  directiMi  and  opint* 
on  the  Court,  {^Nic/udson^  €h.  J*  and  Hoilingswartkf  A»  J  3 
refused  to  give  Hie  defendant  excepted.  Verdict  for 
the  plaintiff  for  one  undivklediiweffth  part  of  aH  that  part 
of  Salisbury  PHnns  which  is  included  in  the  following 
lines: — Beginnings  &c.  The  defendant  moved  the  court 
in  arrest  ofjudgment,  and  assigned  the  following  reasonss 
1.  That  the  jury  were  sworn  to  try  the  issue  joined  be^ 
tween  Jacob  GoodHtU^  (who  chiinsby  a  joint  demise  from 
John  E  H$wardAw\  Joaias  Fenntngiony,  f^  the  whole 
land  mentioned  in  the  declaration,}  and  the -defendant,  and 
the  verdict  was  for  an  umHvtded  twelfth  part  of 'said  land. 
^  That  the  jury  were  sworn  to  try  the  issue- joined' be- 
tween Jacob  OootkiiUi  (#ho  claims  ujider  a  several  demise 
from  John  E.  /IdwardfLttA  Josias  Pennington^  for  one  un- 
divided moiety  by  each  of  them  of  the  land  mentioned  in 
the, declaration,)  and  the  defendant,  and  there  was  a.  gene* 
ral  verdict  for  a,n  uiulivided  twelfth  part.  3.  That  the  jur 
Tj  were  sworn  to  try  the  i^ues  between  Jtikcob  Qpo4iiUe^ 
(>vho  claims  und^r  a  joint  and  several  demjise  from  JobnE. 
Howard  nnul  Josias  Pennington^)  and  the  defendant.  Th^V 
the  death  ofJosian  Pennington  was  suggested,  and  admit* 
t^  on  the  record,  and  there  was  a  general  verdict  without 
specifying;  under  what  vssue  the  |i|ry  found.  4.  That  the. 
verdict  was  not  suQciei^tly  certi|in  for  the  court  to  render 
a  judgment  upon  it.  5.  That  there  were,  various  uncer* 
tain  ties  and  contradictions,,  by  reason  of  which  no  judg- 
ment jcou^d  be  entered, .  The  county  cpp^t  overruled  the 
motion,  ^nd  entered  judgnj^ent  on  the  verdict  Tqi;  tlieplaiilr 
tiff^  and  the  defendant  appealed  to  this  couot* 

The  cause  wa&  argued  bf  fore  Chase,  Ch.  J.  and  Bu- 
ORANAN,  Eable,  Johnson,  and  Maktim,  ^. 

Martin  and  fVinder^  for  the  Appellant  t.  llie  verdict 
does  not  state  on  which  of  the  counts  in  the  declaration  it 
was  found;  and  tL«(  there  were  several  counts,  two  of  them 
on  the  demises  of  several  lessors,  •  the  verdict  not  describ- 
ing under  which  count  it  was  found,  was  so  unceirtain  that 
no  judgment  could  be  entered  on  it* 
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18!5  ■  S.  By  the  will  of  T.  Ihttitr  a  life^estate  was  given  to  hig 

wife,  and  there  was  no  proof  at  the  trial  that  &he  was  dead, 
or  that  rfie  bad  conveyed  away  her  life-estate  to  (he  lessors 
of  the  plaintifif,  or  those  under  whom  they  claimed.  Iii  the 
devise  to  the  son,  after  his  mother^s  death,  there  is  do  de- 
scription of  what  part  of  the  tract  was  devised  to  hira. 
The  son  could  not  convey  such  an  estate  as  would  enable 
the  plaintiff  to  recover,  as  it  shall  be  intended  that  the  de- 
visee for  life  was  alive,  unless  the  contrary  is  ghown,  12 
FTti.  Jib.  tit.  Evidence^  124.  a.  b.  56.  Nor  was  the  deed 
from  71  fV.  Griffith  U)  J^  E.  Howard^  recited  in  the  one 
from  Hotvard  to  Pennington^  ottered  in  evidence.  H, 
Griffith  having  died  intestate,  leaving  six  children,  his  real 
estate  descended  to  the  whole  of  them  under  the  act  of 
1786,  ch.  45,  and  no  one  of  the  children  had  any  right  to 
the  land,  nnless  allotted  to  such  child  under  that  act. 
Whether  an  action  of  ejectment  can  be  brought  by  anj  one 
of  them,  or  by  any  person  claiming  under  any  such  child, 
i^  a  question  not  decided. 

Harper^  for  the  Appellee.  1.  No  other  verdict  could  be 
given.  But  if  it  be  erroneous,  it  is  cured  by  the  actof  18G9, 
cA,  153,  8  2,  which  provides,  that  if  there  is  one  good  count 
to  which  the  evidence  will  apply,  and  there  is  a  jjpncral 
verdict,  it  is  to  be  supposed  tiie  verdict  meant  to  apply  to 
that  count. 

2.  The  question  respecting  the  devisee  for  life  was  not 
set  up  or  thought  of  in  the  court  below;  if  ir  had  it  could 
have  been  easily  proved  that  she  was  dead.  The  devise 
was  to  her  in  1744,  when  she  was  at  least  25  years  of  age, 
having  been  married,  and  was  the  mother  of  four  children, 
as  appears  by  the  will.  If  she  had  t)een  living  at  the  trial, 
she  would  have  been  upwards  of  90  years  (»f  age.  She  must 
therefore,  from  the  length  of  time,  be  presumed  to  be  dead. 

The  Coubt  affirmed  the  judgment  of  the  County  Court 
On  the  second  f  oint  raised,  they  said  tliat  the  life-estate, 
feet  up  to  defeat  the  action,  from  the  length  of  time  that 
had  t lapsed  before  the  suit  was  broughr,  must  be  consider- 
ed as  having  expired  before  the  ejectment  was  brought. 

JUDGMEKT  ArFlRM£»» 
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Kaney  vs.  Waddle.  1£15, 

Way. 

Appeal  from  Ealdmore  County  Court     This  was  a  pc- 
tUion  for  freedom.     At  the  trial  the  petitioner,   (now   ap- 
pellee,) produced  a  witness,  who  proved  that  John  Haney^  ^  ^  ^^^^^^  ^^^^ 
the  brother  of  the  defendant,  (now  appellant,)  wrote  a  let- ;;;;  ,*,!h/,"^J;^,;^J 
tcr  to  him  (Vom  St.  3Iary^s  count}  in  this  state,    where  he  rJ^uVi'^ti'  J!'.  ^'ci 
resided,  and  sent  it  by  the  petitioner,  who  was  then  living  "^V.t^Kir,m^^^^^^^^ 
in  I  irgima^  where  he  was  born  and  raised,  and  by  whomjuio    ii.u    iia+Ji 
it  was  delivered  to  the  witness  in   the  city   of  Baltimore^  f^w'u'l.i^^n.l'^ 

.  .  I      1  .  •        1  I        ^-  ■■>       fJi' minor,  u»l»  i»oi 

where  the  witness  resided, fiometime  m  ti»e  month  ot  we-inii.e  s«iiuia»« 

.  to    IrMtluJii;     roc 

bruary  1810,  and  shortly  after  the  said  letter  was  wnthn.  >»in  u.c  awci.t  .^ 

•^  "^  .  Il.c  UiiiHii-,  dining 

The  l(  rter  contained  a  request  that  the  witness  would  keep  '*'V"X''">»  *f'** 
the  petitioner  until  he,  John  Ilaneif^  or  his  brother  Samuel 
IlatiCif^  sliould  arrive  in  Ballimore^  and  it  also  stated,  that 
the  petitioner  was  the  property  of  ids  said  brother,  who 
was  under  age,  and  that  he  was  tjie  guardian  of  his  said 
brother.  That  accordingly  the  witness  did  keep  the  peti- 
tioner in  his  service  from  that  time  for  about  two  months 
t}\(\  an  half,  when  the  defendant  arrived  in  Baltimore  (lom 
St,  Mary'^s  county,  where  he  was  bound  in  1803  by  his  fa- 
ther, for  j»e\en  years,  to  learn  the  business  of  a  pilot,  and 
wiiere  he  then  lived.  That  the  defendant  then  called  on 
the  witness,  and  received  the  hire  for  the  tiu^e  the  petition- 
er had  been  wiih  the  witness.  That  the  defendant  left  the 
petitioner  with  Robert  Long^  his  brothernn-luw,  who  re- 
tiided  in  Baltimore^  and  who  some  short  time  afterwards 
hired  the  petitioner  to  Joseph  Aevltty  the  captain  and  own- 
uer  of  the  Jlkocandiia  packet,  which  sailed  between  JUex^ 
andria  and  Bal/imorci  that  the  said  packet  was  licensed 
at  the  port  of  ^Alexandrian  and  the  captain  and  owner  re- 
sided and  lived  in  ^lexandiia.  That  sometime  after  the 
petitioner  was  so  hired  to  Nevitty  he  niet  with  the  <lefen- 
dant  at  Baltimore^  who  agreed  that  he,  Aevilty  mh^Ut  keep 
the  petitioner  in  his  hire  and  service  until  the  irth  of  De- 
cember 1810,  and  longer  ifhe  chose.  That  in  connequence 
thereof  NevUt  did  keep  the  petitioner  in  his  service  uniil 
the  irthof  December  1810,  when  being  with  him  in  his 
packet  at  ^a//imore,  he  deserted  and  run  away  from  him, 
and  shortly  after  filed  this  petition  lor  his  freedom.  The 
petitioner  further  proved,  that  he  was  born  and  raised  \n 
the  state  of  Virginia^  and  was  brought  into  this  state  fruin 
the  stat^  gf  Virginia  in  the  n;aonek^  herelu  before  stated. 
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t9Mk  The  defendant  then  proved,  that  the  petitioner  wasliorn 
the  slave  of  the  defendant's  father,  and  was  g^iven  to  iitt 
defendant  bj  his  fkther,  who  al>¥ajs  has  resided,  and  stiit 
resides,  in  the  state  of  Virgtma.  That  the  defendant  ar- 
rived  at  the  i^  of  21  years  on  the  13th  of  December  I810» 
at  which  time  his  apprenticeship  expired;  and  has  sloce 
followed  his  business  as  a  pilot  in  the  waters  of  the  CAcmc 
ftmke  Baj,  and  waa  sometimes  at  NotfM^  sometimes  at 
Alexandria^  aomettmes  at  St.  Mar},^B\  and  sometimes  tt 
fiakhnorej  just  as  his  business  called  hhn;  wasan  vnroar- 
ried  man,  and  had  no  fixed  place  of  residence.  He  tkea 
lunyed  the  court  to  direct  the  jury,  that  if  they  bcliered' 
the  aforegoing  testimony,  the  petitioner  was  not  entitled  to 
recover*  But  the  Court,  [AfeAo/aon,  Ch.  J.]  was  of  api- 
Bion,  and  so  directed  the  jury,  that  if  they  beliefed  thtt  , 
the  petitioner  was  bom  and  raised  in  the  state  of  Firgi- 
fiui,  and  continued  to  reside  there  until  the  mionth  of  Fe- 
bruary 1810,  that  he  was  then  sent  by  the  defendaat,  or 
with  his  consent  and  approbation,  to  Baltimore^  to  be  hired^ 
that  he  was  so  hired  and  resided  in  Bultimort^  and  that 
the  defendant  himself  was  not  a  resident  of  this  state,  ind 
did  not  move  Into  this  state  for  the  purpose  of  residing 
here,  that  the  circumstance  of  the  defendants  being  under 
the  age  of  €1  years  could  not  operate  against  thepedtioD* 
er.  '^*hat  a  minor  had  no  other  authority  to  import  siivei 
into  this  state  than  an  adult,  and  that  neither  the  one  d^t 
the  other  had  such  authority,  except  in  the  special  cases 
provided  for  in  the  several  acts  of  assembly  of  this  state, 
none  of  which  embraced  this  case.  The  court  therefore 
ref\i8ed  the  defendant's  prayer.  The  defendant  excepted; 
and  the  verdict  and  judgment  being  against  him,  he  appeal- 
ed to  this  coi^rt,  where  the  case  was  argued  before  Chase, 
Ch.  J.  and  Buphanah^  Earle,  Johnson,  and  ]^arti»,  J. 
by 

Finder^  for  the  Appellant;  and  bj 

W.  Dorsey^  for  the  Appellee. 

Tbe  Court  dissented  from  the  opinimi  of  the  Comtf> 
Court,  on  the  ground  th^  a  minor  could  do  no  act  toaflM 
his  rights,  nor  could  his  guardian  for  hini.  That  th?|?»ar- 
tVian  of  a  minor  importujig  a  slave,  did  not  entitle  him, to. 
fieiedom,  nor  did  the  absent  of.tlie  minvr,  during  lu»  ^' 
nority,  give  iuc|i  title. 

JUDGMENT  ItEVBBSEa. 


Digitized  by 


Google 


JoiMi 


Otf  MARYLAND.  00f 

I 

JoNSt  T8.  The  SxArK^  twc  of  OrA*  Jf  ^^* 

Mat. 

Appeal  from  Harford  County  Court    Debt  on  a  utieriS^s 

bond.     The    defendant,  (now  appellanti)  pleaded  gene-      ,,^5^^^ 

hil  performance.     The  breach  aasisned  in  the  replica- 

tion  was  the  voluntary  escape  of  W,  T.  floff,  ^^™™***^°;*jr»SIiSl^S 

under  an  execution  at  the  suit  of  T.  Orr^  at  whose  instance  JJ^^JJ^^J  j^^^ 

and  for  whose  use  this  action  was  brought     Bejoinder,  Slr^^d^tfTil;^ 

that  Hall  was  retaken,  &c.  and  was  in  custody  when  the  Jf^VhT^^h?^'^ 

writ  in  this  cause  issued.     That  the  escape  was  without  K^'JhSj.lJ^of^Sj 

the  knowledge,. &c.  of  the  sheriff.     Travei'se,  volunUry  t';Xr„i^<,J5; 

permission  to  escape,  &c«     ^mrgoindet^  that  HaU  Was  not  ^^^  ^4  ^& 


retakiin,  and  did  not  remain  in  custody;  that  the  escape^vaf  ^^JC^  ^ 
was  voluntary  and  wilful.  RebutUr^  that  tiull  did  escape  «h«i  p^mm  ot  um 
without  the  knowledkCt  &c  of  the  sheriff.  Issue  joined.  Mitwiikm  thei«ik 
At  the  trial  the  plaintiff  prayed  the  opinion  of  the  court,  ••^,'***",j;Jl*!"'w 
and  their  direction  to  the  jury,  that  if  the  jury  believed  ^^^^^^^^ 
that  the  sheriff  appointed  the  dwelliRg-hoose  of  Waiter  71 
Ball  as  his  prison,  and  that  HaU  was  there  confined,  and 
that  his  dwelling-house  was  not  part  of  the  public  gaol  and 
prison  of  Harford  county,  and  was  not  within  the  prison 
walls  and  prison  bounds.of  the  said  gaol,  that  then  there 
was  proof  of  a  voluntary  escape.  Of  this  opinion  the  Courti 
l^HoUmgsworlhf  A.  J.]  was,  and  so  directed  the  jury.  The 
defendant  excepted;  and  the  verdict  and  judgment  being 
against  him,  he  appealed  to  this  court,  where  the  cause 
was  argued  at  December  term  1813,  before  Chasb,  Oh. 
J.  and  BvoiUNAX,  Nicholson,  Earlc»  and  Johnson,  J* 

Martin  and  Jtelt^  for  the  Appellant  The  question  is^ 
whether  a  sheriff  can  permit  a  person,  committed  to  bis 
custody  nnder  a  eo.  to.  to  be  confined  in  any  place  but  the 
public  gaol  of  the  county?  They  contended,  that  the  com* 
mitmtnt  of  a  debtor  in  execution,  being  to  the  custody  of 
the  sheriff,  and  not  to  the  county  gaol,  or  any  particular 
prison,  it  follows  that  the  sheriff  must  fix  upon  the  place 
of  confinement  within  his  bailiwick.  The  law  has  not  pro- 
vided that  any  other  person  shall  do  it,  nor  does  it  declare 
the  county  gaol  to  be  the  place  for  such  confinement  Sup« 
pose  there  be  no  gaol  in  the  county,  or  that  it  be  insecure, 
of  which  the  sheriff  must  judge,  shall  he  not  confine  else- 
where? The  opinion  of  the  court  below  is  in  effect  that 
if  a  sheriff  makes  a  debtor's  house  his  prison,  and  there 
keeps  hioi  confined,  yet  the  sheriff  is  guilty  of  aa  escape. 
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They  cite«J  Imp.  Of.  Shff,  43,  67,  68,  147,  215.  %j. 
ton's  Case,  3  Coke,  44.  I  Jlnd.  345.  LaiMs  Jkp.  16. 
6  f^ftr.  M.  tit.  iS'/teW/T;  (H  5,)  158.  Un-^band  vs.  G'/f.  ! 
AVi.  318.  Dalfon^  143.  Rifrewmr^s  case,  3  fVAe,  52.  6;7i. 
80.  85  /W/on,  139.  //»;?.  ^^y*.  li'jiirffouh  cs,  inj^er, 
2  71  J?.  li!6.  /i«/(/fn  iJ».  Tnnpff..  Boh,  r202.  No  injut^ 
can  b«^  suslainetl  if  the  person  is  confinci^'y  and  from  tne 
authority  reffrretl  to  in  Latch,  **ronfineiTi<»nt  Is  ihe  whok 
of  the  del>tor'9  pnnij^hment,  and  of  ih*  creditor's  t^atisfac• 
tion."  Here  it  appears  that  the  party  never  wa^^utof 
coftfinemenf.  It  would  then  surely  be  a  very  rigid  con- 
struction to  make  the  sheriiTiruilty  of  an  escape*  and  isop' 
posed  by  the  authorities  referred  to.  Such  a  decision  can 
be  only  authorised  upon  the  principle  that  he  mUii  ctuifiae 
prisoiH  IS  for  debt  in  the  county  gaol,  and  tiiat  is  in  direct 
upposition  to  the  authorities  tiled. 

Montgomtrif,  (Attorney  Genera!,)  and  Harper,  for  t*\c 
Appellee,  referred  to  the  stat.  32  Gro.  \\,  cL  23.  1 
Jfachn^s  Slijf.  15^  The  acts  of  November  1773,  fA.6, 
a.  11;  November  1781,  c/t.  10,  8.  5;  and  1786,  ck  34,  j. 
5.  2  Bac,  Ah.  tit.  E^cop^  in  Civil  Cas.^s,  (B).  3  M. 
Com.  415.  S  Com,  Dig.  492,  108.  Eavenscrojlvs.  Eykt, 
2  fJih,  294.  Baldtn  vs.  Temple,  Hob.  202;  and  Shenff 
of  Estex^i  case,  Ibid  502. 

Curia  adv.  vult> 

At  tliis  teroQy 

JUDGMENT  AFFiaMED. 


May.        Ktmi,  ei  al.  vs.  The  State,  use  of  The  Levy  CoCBT,&Ci 
?n  nn»crinn«f»      AppFAL  {vovn  Baltimore  County  Court.     Debt  on  the 

tilt    oOUU    nfa    ,M-  -^ 

Tvrvi.orof  puu'ic  following  bond:  ''Know  all  men  bv  these  presents,  that  \yt^ 
Hj.  re  iK-inr  n«  trildam  Ktrr.  fViUlam  Jones,  Charles  Griffin,  Richard 
rMnVr^^^'lr^inilm,  ^'^^^^V-  Esquire,  aiixl  iriUiam,  Booilh  d\\  of  Battimon 
ZZs  Tom?e«*ve  county,  in  the  state  of  Maryland,  are  held  and  firmly  bound 
r-'.in:;;ro;;'lu':"nto  the  state  of  Maryland,  in  the  sura  of  five  thousand 
}V;:n'rX^u:tIonars  current  money  of  the  United  States,  to  be  paid  to. 
V.''u  'V'^'/In'c^^  the  said  state;  to  the  which  payment,  well  and  truly  to  be 
u.umT,  Jr/Mr- made  and  done,  we  bind  ourselves,  our  and  evervofoiir 
r.l^linx  'tiu'^»T>'- heirs,  exrcutors  and  administrators,  in  the  whole  and  tor 
};;'»".!;r'"..n%N'  the  \\hoJc,  InntU  and  severally,  firmly  by  diese  presects^ 

«t  UQi,  u'i  77.  2  BrMu«e  (here  wai  oo  repUoaion  KttiOff  lUrfk  the  brtMbei* 
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tkaled  wilh  cfur  ^eals,  and  ^ted  this  tkiri  da^r  oTOetdter      tS:l5. 
Ime  thoviand  i^igHt  hundred  and  four.    Ntmr  Iheoonditkui      ^"^cXT^ 
-4f  the  above  obligatidn  is  such,  thtft  if  the  abojre  boand 
ffUHam  Kerr  shall  perform  all  the  dttiiea  required  of  him 
Ha  superviaor  of  the  turnpike  roada  in  Baliim^fre  counCjr 
Agreeably  lo  Che  directions  of  An  act  of  aasemblj,  entitle<^ 
*<Au  act  to  repeal  an  act^  entitled,  Ai^act  to  lay  out  aete- 
tal  turnpike  roads  in  Saliknore  eouiitj,  «nd  the'eererd 
Unpplements  thereto,  and  for  other  parpoaes,'^  then  the.** 
boTe  obligation  to  be  void,  elaetobe  :iuid  raiiatii  inftfU 
ibroe  and  riftoe  in  law;"    There  were  no  pleadings  in  tlio 
case^amd  a  judgment  was  coiifeajied  bj  the  defendantl^ 
Utibject  to  the  opinion  of  the  cooil«  whoiher  under  the  acts 
of  astfembly  under  which  the  bond  pitrports  to  ht  taken,  or 
otherwise,  the  action  could  be  sustained  hj  the  piaintifil 
The  {oHowing  statement  of  facts  was  afterwards  agreed  t6: 
4*he  office  of  supervisor  of  the  turnpike  roads  in  iSoM* 
mere  county,  being  vacant  by  the  resignation  of  the  bupoN 
tisor  previouslyappointed^  Wittuan  Rerr^  (oneof  the  defend* 
fttits,)  was  appointed  such  supervisor,  by  ibe  levy  courts 
said  county,  on  die  Sd  ^October  1804,  to  fill  said  offlci^ 
and  duly  qualified  as  autib;  and  in  conseqfuenoe  of  said  «p 
pointmeat  JT^rr,  on  the  «ame  dtfy,  entened  kito  the  bond 
on  which  this  suit  is  institoted,  with  f^^iUiam  Jorieit^  &o» 
(the  other  defendants^)  as  his  securities*    To  enable  Kerr 
to  perform  ihe  duties  of  such  supervisor,  he  received  the 
tolls  collected  on  the  said  roads,  which  are  appropriated t>y 
the  act  of  ^80^  eh  77 ^  to  the  making  and  repairing  ^id 
roads,  and  were  to  be  so  disbursed  and  expended  agreea- 
bly to  the  ptmisions  of  tifesaid  act,  under  the  authority 
and  direction  4>f  the  levy  court;  and  for  the  like  purpose 
he  applied  to  ami  received  from  the  levy  court  orders  for 
money  on  the  <;ounty  collector  of  the  tax,  levied  for  mak* 
kig  and  repairing  said  roads,  and  agreeably  thereto  receiv- 
ed the  amount  of  them  from  said  collector.    Upon  a  settle*  . 
mentaf  his  accounts  and  transactions,  as  supervisor  afore* 
said,  for  the  second  year  of  his  being  supervisor,  on  the- 1st 
of  October  1805,  at  which  tinM  he  Tcaigned  his  office,  there 
remained  of  the  rooaies  received  by  him,  unexpended  and 
uoaecounted  -fon,  the  sum  of  %9^7S  05,  for  the  recovery  of 
which  this  suit^ras  brooght   Kerr  settled  an  account  as 
aapervtsor  -with  the  eaid' court  for  the  first  year  of  his  act* 
vs^  M  Supervisor,  on  the  lot  <>f  October  IdO^y  Md  acoottnt: 
YOL.  Ill;  Jl 
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18t5.  ed  for  all  raonits  which  had  been  prerjouBlj  recejted  l^ 
him  as  supervisor,  bjr  showing  the  rightfiil  expenditure  o( 
the  same*  He  was  allowed  by  said  courts  in  his  first  Bet- 
tlement,  for  bis  services  for  the  first  year  as  supenrisor, 
the  sum  of  8^50,  and  refused  to  act  any  longer  unless  tbef 
could  allow  him  a  greater  suih  for  the  fbture^  and  the  sum 
of  S800  wa^  allowed  to  him  accordingly  by  said  coart,  ii 
his  last  settlement  for  his  services  as  supervisor  for  the  se- 
oond  year.  The  sum  above  m<*iltioned  which  remained  it 
the  hands  of  Ktrr^  might  have  been  laid  out  and  expended 
1>y  him  as  supervisor.  At  the  time  of  the  resignation  of 
JTen-,  there  was  due  and  unpaid  to  sundry  persons  the  sun 
of  8900,  for  provisions  and  other  necessary  articles  for« 
nislied  to  him  as  supervisor,  which  sum  the  levy  court  paid 
to  the  persons  to  whom  it  was  due  after  the  resignaiioa  of 
JteiT.  The  sums  which  the  levy  court  paid  after  KetrU 
resignation^  for  articles  furnished  him  as  above  stated,  aod 
also  all  such  sums  as  he  may  have  paid  or  settled  as  siper- 
visor  before  or  after  Wis  resignation,  it  was  agreed  shoaid 
be  accurately  ascertained  by  W.  H.  IP  inder  and  T*  B, 
Zhrtty^  tic  The  question  suboutted  to  the  coart  wis, 
whether  the  sureties  of  Kerr  were  answerable  on  the  said 
bond?  The  county  court  gave  judgment  for  the  pitintit 
From  that  judgment  the  defendants  appealed  to  this  court 

The  cause   was  argued  before  Chase,  CL  J.  and  Bo- 
CBANAN,  £aelE|  Johnsok,  and  Martin,  J. 

Marlm  and  Pfbider,  for  the  Appellants.  1.  The  de- 
claration is  a  joint  one  against  all  the  obligors,  as  de* 
fendants,  and  the  breach  assigned  therein  is  that  thej  hid 
not  paid  the  penalty  of  the  bond,  when  it  ought  to  hiTe 
been  stated  that  neither  the  defendants,  nor  either  of  then, 
bad  paid.  The  bond  is  joint  and  several,  and  a  payment 
may  have  been  made  differently  from  that  which  the  breach 
in  the  declaration  alleged.  S.  *rhe  court  below,  under  the 
agreement  of  the  parties,  could  enter  no  judgment  except 
for  the  sum  which  should  be  ascertained  to  be  doe  bj  the 
persons  appointed  for  that  purpose.  3.  The  levy  cesit 
had  no  authority  to  take  the  bond.  The  act  of  1801,  A 
77,  9.  %  directs  **that  the  justices  of  the  leVy  coort  rf 
Baliimore  county  shall  meet  at  the  court-hosse  of  said 
county  on  the  second  Monday  in  PAruetry  nearf,  fl^w"  * 
faesa^e  of  thii  aeU  and  shall  proceed  to  appoint  a  At  tod 
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|ut>per  peraos  m  supervisor  of  the  tnrppike  lyMids  in  J9^/«-  1 815. 
more  county,  who  sh^ll,  before  he  acta  as  soch,  give  lH)nd/' 
&c.  **and  thd  said  supervisor  shall,  before  he  acts  as  such, 
take  the  following  oath*before  some  one  of  the  justices  of 
the  levy  court,  to  wit,"  &c.  The  act  gives  no  authority 
to  make  any  appointment  of  a  supervisor,  except  on  the 
second  Monday  in  February  n^xt  after  the  passage  of  the 
act  The  statement  does  pot  show  th^t  .the  levy  court  did 
meet  at  the  time  and  place  mei)tioped  in  the  law,  and 
lOake  the  appointment  of  sppervispr?  Although  there  had 
been  a  previous  appointment,  (which  is  not  stated  to  hav^ 
been  regularly  made,)  and  the  person  appointed  had  r^* 
signed,  the  law  gives  no  authority  to  the  i^vy  court  to  meet 
at  any  other  time,  and  make  a  new  appointment.  Whefe 
a  special  authority  is  delegated,  it  m^ist  be  strictly  pur« 
stiedf  Here  the  appointment  of  JTerr  havii]g  b^en  made 
on  the  9d  of  October  1804,  was  not  a  legal  appointrnentf 
and  the  bond  by  him  given  under  that  appointment  is  voidj^ 
and  the  sureties  therein  are  not  answeral^Ie.  ^bey  coliI(l( 
be  answerable  only  where  the  appointment  was  made  ii^ 
conformity  to  the  law.  That  a  special  authority  must  ^ 
strictly  pursued,  they  referred  to  FiannaganU  Zessee  vi^ 
Rung^  2  Harr.  fy  M^Hm.  4S,  (argument  of  J.  T,  Chase.) 
4.  The  statement  does  not  show  how  the  oath  of  the  s^• 
pervisor  was  taken,  if  it  was  taken  at  all.  It  was  neces* 
sary  to  his  sureties  that  he  should  take  the  oath  prefcrtl^d 
by  the  law,  as  it  was  a  great  security  to  them  that  he  woul4 
discharge  his  duties  faithfully.  5.  The  repayment  of  mo- 
ney placed  in  the  hands  of  the  supervisor,  was  not  one  of 
the  duties  covered  by  the  bopd,  and  for  which  his  sureties 
were  liable.  Py  the  14  section  of  the  act  of  1801,  ch.  77, 
the  supervisor  appointed  in  virtue  of  that  act,  should,  on  of 
before  the  first  Tuesday  of  October  annually,  settle  his  ac- 
counts  on  oath,  with  the  levy  court,  &c.  and  when  passed 
by  that  court  the  fame  shall  be  lodged  in  the  clerk's  officei 
JLc.  But  there  is  nothing  io  said  act  about  paying  over 
any  balanc^  ^hich  mi^y  be  due  from  him.  Mo  neglect  is 
atated  to  have  taken  place  in  Kerr^  and  the  repayment  of 
money  placed  in  his  hands  was  no  part  of  his  duty.  If 
money  unexpended  remained  in  his  hands,  when  he  re- 
signed he  was  bound  to  pay  it  over  to  some  one;  but  he 
was  guilty  of  no  violation  of  his  duty  in  not  psying  it  over 
(iiitii  he  was  c((IUd  on  and  hi(il  refused  to  pay  it  over  toj 
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VatM* 


B^t  until  there  hud  been  such  appointment  and  neglect  !•• 
pay  to  the  new  supervisor,  no  suit  could  be  brought  against 
him.  There  could  be  no  breach  uhtil  he  was  called  upon 
by  some  one  properly  autliorised  to  receive,  and  he  had 
reftised*  to  pay  Jtfrutan  Company  vb.  MaBon^  XfsMoi^ 
8BT.  To  show  that  the  bond  of  the  collector  of  a  tax^ 
which  bad  not  been  laid  at  the  time  prescribed  by  law,  war 
void,  and  the  sui^eties  therein  were  not  liable,  they  referred* 
to  Qw/nnvu  The  Sialic  use  Put  ei  aL  I  Maru  &  JokM. 

No  Coinsd  argned  for  the  Appelloe. 

The  CoumT  revened  the  judgment  of  the  County  Court 
on  two  grounds— 1.  There  was  a  special  authority  dele* 
gated  which  had  not  been  strictly  pursued  by  the  levy 
court  in  making  the  appointment  of  a  supervisor  on  the 
ikj  directed,  by  the  act  of  assembly.  £•  There  was  no  re* 
plication  setting,  forth  the  breaches. 

JUDGMENT  RSVBRSBD* 


Hay.  Tultov  ^    Lewis. 

iiM ii*^!  *n"ifr^f  Appeal  from  the  Court  of  Oyer  and  Terminer,  &c.  for 
Sim*ul?Sin$2  ^«^w»w»f^  county.  This  was  a  petition  fot  freedom,  and 
Si!$.««aJJSn;i  the  general  issue  pleaded. 

CftlS  witVX  A.t  the  trial  the  following  facts  were  admitted  in  evidence:. 
^ISSm  wCf'£«'AAai  Levant^  a  married  man,  beinig  a  native  and  resident 
^miSaSi^^u  of  the  lalaod  of  Saint  Domingo^  removed  fr6m  that  place 
Sni*M?!l'^!!f  in  July  1793,  flying  from  disturbances  which  then  existed 
••  rfF.  JJLeoo- there,  endangering  the  (iveif  and  property   of  the  inhabi- 


jkM    MitirTiMS  tants,  and  brought  with  him  into  this  state   three  negroes. 


53m  "tST*^  of  whom  the  petitioner,  (now  appellee,)  is  one,  whom  h^ 
Si^irSkSJ^Sr"  ^*°  ^'^^  before  owned  ts  a  slave.    That  in  May  1794,  he 
SKTi^tSS*®'^  the  petitioner,  as  a  slave^  to  PTiUiam  Clemm^  wbo^ 
»•*  !•  Um4mk     gpiii  ii'im  as  such'  to  the  defendant,  (4hfe  apf^llant.)    Tl|at. 
said  lAvanl  arrilred  ki  Bo/^imore  in  August  1793,  and  coQr 
tinued  to  reside  thertf  until  sdmetiroe  *ii^'1796,  when  he  re- 
turned to  the  WcMi  Jbhdiei.    The  defendant  thereupon  pray- 
ed the  dh'ection  of  the  court  to  tliie  jury^  tha|  if  they  be- 
lieved thU  facti^  the  petitioner  wa$  not  entitled  t!e  bis  free* 
^  •  •  .      '  !.     ^      i  T.  ...  1-.;       "  .  i.         ■■•     •» 
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give;  but  drrectetl  th«  jury,  that  upon  theaie  fact«  <Jie  peti-      ^^IJ^uT 
tlm»er  was  A-ee*    Th«  diftfemlaiiteyeieptefl^and  the  verUtot 
ami' lodgment  b«iiigagMn»t  htm,  he  appealM  tia  tdia  ccMsrt) 
where  the  case  was  ar;;ued  before  Cuasb,  Ch.  J.  and  £0^ 

#HAIfAN|  ^IOBOL90N,  l^'AALB,  loHNS01i,.atl^  MaETIK,  I* 

Glentif  for  the  AppeUant,  contended  that  the  act  ol*  178$^ 
C^.  s'3,  under  which  the  petitioner  claimed  hi*  freedom^ 
9)eant  only  a.  voivntary  impofiaiion  of  slaves,  and  not  an 
iinportatihn  arising  from  abiiolute  necessity,  produced  b^ 
causes  over  wiiich  the  owner,  as  in  this  case,  had  and  coujd* 
have  no  control*  H.e  referred  to  J)e  K^Ugand  V9.  Negro 
JBecCor^  ^Hurn  ^  M'Heni  1 85,  and  the  act  uf  1 79^,  ch.  56,. 

Monigonti'ry^  (Attorney-General,)  Jenin^s  and  Scolf^ 
for  the  Appdtec. 

JUDGT4SNT  AFFIBUXD. 


Wale&  vs.  Wallikg,  Mat. 

4      -    ^     ■    T. 


Apfeal  from  Frederick  Comty  Court.    This  was  an^^^'^f^^ 
action  of  debt  f6r  gr5.    'The  deciaratipn  stated,  tAat  thejj';;*!^^.;' 


defendant*  (now  appellee,)  on  the  29th  of  August  1808,  *Vd''byl»wJrjS^ 
at,  &c.  by  his  certain  writing  obligatory,  acknowledged  J^^";;'^"f'S^t 
himself  to  be  held  and  ftrmly  bq'und  unto  the  plaintiff;  ?^5rmM*fot^ 
(how  appellant,)  in  the  aforesaid  sum  of  sevepty-five'dol*  ll?d  wll^'6^h»id 
llirs,  to  be  paid  tn  him  th^  plainti^when  he  should  be  there-  H!d.?tlJ**i»?B^ 
nnto^required,  &c.  I'he  oyer  given  of  the  writing  obligatory  on\hii**^-  r'\v 
on  the  defendant's  prajer,  is  as  follows:  '*Por  value  recciv-  «<  mbi  i;>t-s75,tt- 

'.,«■,  •lit-  •m.i-  •w%  '••        •      *    •  |p»ili«J  W,anUdi» 

fdi  I  do  promise  to  deliver  unto  Mr.  Eoser  IT  alen.  on  or<^i««^  «iiiii«n«us 

^    t.  1       A  I  ••       4«    A       ••  ■  ««  il"  it  Wild   brrit 

before  the  first  day  of  April  1809i  one  horse,  to  be  valued  P^tn^iprwWytor 
by  two  judicious  men  at  severity-ffye  dollars  current  ni^n^y  L^i •  o"-ir' ti^'JK 
of  the  United  States;  and  in  case  of  a  disagreement  in  <hc;pj;,„jfjY,;*;^ 
persons  so  appointed  to  appraise  said  hoi-se,  I  do  hereby  f^J^'j^'^J"; 
bold  myself  firmly  bound  a^id  indebted  to  the  said  Bo^& '.ilZ":  ^TlTt 
Wales,  or  assigns,  in  the  sum  of  seyenty-fiVe  dollars  cur- Hlr^Jil*^!"  •*^,}!jt* 
rent  money .»»  U  was  signed  and  sealed  on  the  ft9<h  ofJl^'SSirwd'd 
August  1808,  by.  the  defendant.  The  defendant  demurred  riiVerbr^iuld; 
specially  to  the  declaration,  au4  assigned  tlie  following  "r,j;,***??;:,*r^;i 

r    1  *  '  f  '      .  "^  .  :V     have  b«eit  -aiipom* 

oauses  of  demurrer.  it^i  to  «pt't«t^iiM 

t.  Becausothe  writing  t^lisatory;  whereof  the  plaintifl|«ttAndV*urKfiikir 

Hath  pv€D  oyer,,  variofr  from  the  wntin;*  obligator?  sat  forth  »"•*,  ••««it .  ^ 

i9  the  declan^UoUt  - 
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1 81 5.  2.  Because  the  plaintiff  hatii  not  aet  forth  ip  bis  decUra- 

tion  that  the  defendant  did,  on  or  before  the  lat  fl^y  of 
April  1809^  refuse  to  deliver  to  the  plaintiff  a  hor»e,  to  be 
valued  according  to  the  terms  of  the  said  writing  p|>ligalo« 

'J- 

S.  Because  the  plaintiff  in  his  said  declaration  hath  not 
averred  a  dissgreement  of  the  persons  to  have  been  ap- 
pointed to  appraise  such  horse,  nur  has  he  averred  anj  de* 
mand  of  or  refusal  by  the  defendant  to  deliver  such  borso 
as  mentioned  in  said  agreement,  s<»  as  to  entitle  him  the 
plaintiff  (o  sue  fur  the  sum  of  £75^  mentioned  in  the  writing 
obligatory. 

A.  Because  the  said  declaration  is  uncertain,  and  wants 
form.  The  plaintiff  joined  in  demurrer.  Judgment  npoA 
the  demurrer  was  given  by  the  county  court  for  the  defen- 
dant. From  that  judgment  the  plaintiff  appealed  to  thi^ 
court. 

The  cause  was  argued  before  Cbask,  Ch.  J.  and  B«« 
QHAMAM,  Nicholson,  Eabli:,  JohmsoN|  and  Martim,  J. 

Eo$s^  for  the  Appellant.  Whenever  it  is  tssentuiilo  tJU 
tauae  of  a^lipn^  that  the  plaintiQ*  should  hav^  requested  tbe 
defendant  to  perform  his  contract,  such  requeaf  most  b^ 
stated  in  the  declaration,  and  proved.  1  ChUi}f^s  PUtid^ 
ingSy  522.  The  converse  of  the  above  positions  is  e^^allj 
true.  The  instrument  of  writing,  upon  vhich  tbii^  anit 
was  brought,  cfeat^  a  deb^  immediately,  to  be  paid  at  a 
subsequent  day,  to  wit,  the  l&t  of  April  1809.  The  plain* 
tifl's  came  of  action  commenced  with  the  writing  obliga(o« 
ry,  to  wit,  the  29th  of  August  1808,  but  its  legal  demand 
was  suspended  until  the  1st  of  April  1809,  therefore  it  was 
not  esseptial  to  the  plaintiff  ^s  cause  of  action  to  set  fortii 
that  the  defendant  did,  on  or  before  the  1st  of  April  1809, 
refuse  to  dejiver  to  the  plaintiff  a  horse,  &c.  for  l>efore 
that  period  an  iyed  there  was  a  di  t>t  due,  or  a  cause  of  ac* 
tion  in  the  plaintiff,  liablf  to  be  defeated  by  the  defendant^ 
delivery  of  a  horse,  according  to  the  terms  of  the  writii^ 
obligatory;  but  the  plaintiff's  cause  of  action  did  not  arise 
from  the  nonperformance  of  the  contract  by  the  defendant, 
for  the  plaintiff  had  a  vested  interest  from  the  date  of  the 
writing  obligatory.  The  delivery  of  the  horse,  &c«  was  a 
proviso  or  condition,  inserted  in  the  writing  obligatory,  (or 
the  benefit  of  the  defendant,  with  all  the  requisites  of  ^  hic^ 
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he  was  bound  at  hU  peril  to  comply.  TMmV$  Casei  5  Coke^  1815. 
83.  Mort  <$•  Baker  v$.  Morecomb^  Cro.  JE/iz.  864.  Stud^ 
holme  vi.  Mandell^  I  Ld.  Ra^m.  9J9.  The  proviso  or  con- 
dition, when  performed,  or  an  offer  and  readiness  to  per- 
form, would  have  operated  as  a  defeasance  to  the  plaintiflr'a 
action,  and  as  matter  of  defence,  should  li&ve  been  showa 
by  the  defendant,  and  need  not  bo  stated  in  the  plaintiff's 
declaration.  1  Chittyfe  PkadingSy  228^  229.  In  debt,  on 
«  bond  with  condition,  the  plaintiff  may  declare  generally^ 
and  it  is  on  the  defendant's  part  to  show  the  condition^ 
%hich  goes  by  way  of  defeasance,  &c.  S  Bac.  Ab.  714. 
If  an  interest  passeth  presently  and  vests,  and  is  to  be  de« 
feated  by  matter  et  poit  faeto^  or  condition  subsequent, 
be  the  condition  or  act  to  be  perrormed  by  the  plaintiff  or 
defendant,  the  plaintiff  may  declare  generally  without 
showing  the  performance,  and  it  shall  be  pleaded  by  him 
who  shall  take  advantage  of  the  condition,  &c.  Ughbred^s 
case,  7  Coke^  10.  In  the  case  now  before  the  court,  there  was 
an  interest  vested  in  the  plaintiff,  upon  the  execution  of 
the  writing  obligatory,  to  be  defeated  by  an  ex  poal  facta 
act  to  be  performed  by  the  defendant,  to  wit,  the  delivei'y 
of  a  horse,  &c  on  the  Ist  of  April  1809,  and  if  delivered 
according  to  the  terms  of  the  writing  obligatory,  should 
.have  been  pleaded  by  the  defendant,  for  whose  advantage 
the  condition  was  made.  It  was  not  necessary  for  the 
1  plaintiff  to  aver  **a  disagreement  of  the  persons  to  have 

I  been  appointed  to  appraise  said  horse;''  the  appointment 

I  of  the  men  was  a  duty  incumbent  on  the  defendant,  as  in 

I  Lanib^s  case,  &c.  and  it  would  be  a  strange  thing  to  re- 

quire of  the  plaintiff  to  aver  a  disagreement  of  the  men  to 
appraise  such  horse,  when  no  men  were  appointed,  and  no 
horse  offered  for  the  exercise  of  their  judgment;  for  an 
averment  of  a  disagreement  of  the  persons,  &c  would  ex 
vi  termini  suppose  that  men  were  appointed,  and  a  horse 
produced  for  their  appraisement  A  demand  and  refuiial 
were  equally  unnecessary^  the  horse  was  not  to  be  delivered 
until  the  ;st  of  April  1809,  before  that  time  no  such  de- 
mand  could,  consistent  with  the  writing  obligatory,  be 
made,  and  after  that  period  the  plaintiff  was  not  bound  to 
accept  of  such  horse,  if  offered  by  the  defendant.  In  what 
the  variance  consists,  as  alleged  in  the  first  cause  of  de- 
murrer,  it  would  be  difficult  to  conceive,  had  not  tlie  de- 
fendant's counsel  said,  in  an  action  on  the  case  on  a  special 
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T819*  agreement,  the  plainfiflr  tmght  io  Btate  tfke  •grecnicnrt  n  it 
^"yf^  reallj  w»,  duHigh  4ii  iht  alWroative.  Tins  posiHon,  (thoagh 
d^termiRed  otherwise  hy  Lonl  AtamfiM  in  Len^on  va* 
PtaroRf  I  DoHg.  16,}  m»j  be  tdmitted,  jet  Ihere  is  wt 
i^arimtee  iti  tHm  cise,  for  this  is  nn  sdtnm  of  delK  4ni  a 
writing  ohl^tory;  «od  ^ken  a  suit  b  b^0Bght  on  a  ^eeA^ 
oolj  <s6  roadh  need  be  averred  as  shoots  the  pkiiotiff^e  csoee 
of  actioo.  BtUtow  V9.Wtighl^  2  [hug,  667.  A  request 
laid  in  the  dedaratkm  to  fMij  the  debt  before  it  is  dve^  ii 
not  material.     FrumpUm  m.  ConcUon^  1  WMs.  3d. 

JBrookif  for  the  Appellee. 

JUDGMENT  AFr%UHLXK 


Mat.  WgsT  ftf.  Beahes  Sl  Oocir. 


^i^^JJ*  ••^^•f     A(»FF.AL  from  a  decree  oT  the  Coort  of  Cliancery.    TTie 
rTodRw^iTt^^!  ^^^^  ^^  *^*^  complainant,  (now  appellant.)  stated,   that   oo 
Jj^j^'j;;^  the  2d  of  February  1802,  he  borrowed  of  the  defendant, 
JIiSr\"iri^  /?€a«cjr,  82500,  at  an  interest  at  the  rate  of  gl^  SSJ  for 
5;i^"tfc^1*S;  w-  every  60  days,   for  which  »2500  he  gave  his  promissory 
n?tfi^4iSkiq|ai  note  to  SftaniSj  payable  in  six  months;  and  also  another 
promissory  note  for  the  payment  of  the  interest^  viz.  8400, 
payable  as  follow:  g  153}  at  the  end  of  60  days,  8103}  at 
the  end  of  120  days,   and  the  balance  at  the  end  rf  180 
days,    lliat  the  complainant  continued  to  hold  the  said 
sum  of  ^2500,  at  the  rate  of  interest  above  stated,   until 
the  15(h  of  March  1805,  before  wliich  time  he  had  paid  to 
Btanc9  about  8800  as  interest,  at  the  rate  aforesaid,  on  the 
82500,  when  the  complainant  and  Beanes  came  to  a  set* 
tlement  on  account  of  the  money  so  loaned,   and  the  inte- 
rest; at  which  settlement   Beanes  alleged   that  the  com- 
plainant  was  indebted  to  him  84100$  and  the  complainant 
did  then  pass  his  notes  to  discharge  the  said  balance,  viz* 
one  note  for  82050,  payable  in  one  j-car  from  the  date  to 
£,  H.  Calvert^  or  order*  and  the  other  for  82050,  payable 
in  two  years  from  the  date,  to  B.  Oden^  or  order,  both  of 
which  were  paid  and  delivered  to  Beanes^  in  satisfaction 
of  the  said  balance;  and  that  the  consideration  of  the  saifl 
two  notes  was  the  82500  so  loaned,   and  the  remainder  of 
thesum  therein  mentioned,  to  wit,  81600,  was  for  the  iote- 
rcst  on  the  82500,  at  the  rate  aforesaid,  remaining  onpaid 
at  the  time  of  giving  the  said  two  notes,    lliat  Beane$f 
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aflef  the  said  two  not^^  became  dae«  caaied  saits  to  be      }Skr, 
brought  thereon,  one  in  the  name  of  JB,  Oden^  the  other      ^^^^ 
defendant,  for  the  use  of  the  said  B6ane$^  aad  the  other  in 
the  name  of  the  said  Beanet  for  the  use  of  the  U.  S.  and 
Judgments  were  obtained  against   ihe  comp1ainant4   which 
were  removed  to  the  court  of  appeals,  and  there  affirmed* 
Tliat  the  complainant  cannot  fully  make  out  this  case  with* 
out  a  disclosure,  on  oath,  from  Beanes.    Prayer^  tliat  he 
be  compelted  to  answer  certain  interrogatoriea*   &c.  and 
that  he  acfcount  with  the  Complainant  for  the  money  he  re«i 
ceived  from  him  on  the  said  loan  beyond  the  legal  rate  of 
intereati  and  for  other  and  further  relief^  &c.    Tl^e  bill  al« 
80  prayed  for  an  injunction  to  stay  proceedings  at  law  on 
the  judgment  obtained  in  the  name  of  Oden^  for  the  use 
of  Beants^  against  the  complainant,  and  for  aubpena  against 
Seanei  and  Oden.    The  answer  of  Beanes  admitted  the 
suits  and  judgments,    but  did   not  admit  that  the  debts 
arose  entirely  from  the  loans  of  money.    It  stated  that  one 
half-of  the  money  loaned  on  the  2d  of  February  1802,  was 
advanced  by  B.  Marshall^  and  the  loan  made  at  the  equal  risk 
of  the  defendant  and  Afarshall^  although  the  note  was  made 
payable    to    this  defendant,    who  afterwards  purciiased 
iKfar»Aa/r«  interest  therein,  and  paid  him  a  valuable  consi- 
deration therefor,  Alarsliall  having  previously  received  the 
profits  or  interest  which  had  accrued  on  one  half  of  the 
loan,  and  which   were  secured  by  different  notes  executed 
at  different  times  to  the  defendant;  the  note  for  the  82500 
not  expressing  to  carry  any  interest     That  the  defeodanf, 
after  having  had  considerable  other  dealings  with  the  com-* 
plainant,  came  to  a  settlement  with  him  on  the  15th  of 
March  1805,  when  the  complainant  was  fouod  indebted  to 
the  defendant,  on  account  of  all  their  dealings,  84099  70; 
the  originai  account  of  that  settlement  is  filed,  and  to 
which  he  refers.     One  charge  in  that  account  is  for  the 
complainant's  note  et  £247  4  1,  being  the  price  of  a 
horse,  and  the  amount  of  a  note  given  by  the  complainant 
to  one   Mackey,  which  for  a  valuable  consideration  had 
been  transferred  to  the  defendant.     He  admitted  that  the 
B£500  loaned,  were  loaned  on  the  terms  charged  by  the 
ML     He  is  unable  to  state  what  payments  were  made  by 
the  complainant  fpr  interest  on  the  said  loan,  or  the  times 
when  those  payments  were  made.    That  the  complainant 
was  not  obliged  tp  resort  to  equity  in  order  to  obtain  relief, 

TOl.  Hit  72 
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1 9Mt..     (if  ev«r  entitM  to  anjO  agctnst  the  ^bts  «foretetd,  iMt 
^^--^-^     WM  in  posseftsioa  of  Mificient  evidenee  to  edtsMish  ^itf 

, yV.^_  dofence  of  lairi  and  lie  ioeints*  that  after  having  waived 

the  defence  at  law,  he  ought  not  now  to  be  permitted  t# 
rely  opoa  that  defence^  or  to  resort  to  oach  proof  in  equi- 
ty. He  gave  notice  of  a  motion  to  dissolve  the  injanc-* 
tioo;  but  the  cliancellory  on  hearing  the  argnmeats  of 
counsel,  oonthioed  the  injunction  'until  final  hearing. 
CUftOMni^oBaMSued  by  c(uisent«  and  testimony  was  taileo. 
The  answer  of  Oden  stated,  that  he  was  ignorant  of  tbe 
transactions  stated  in  the.  bill.  The  cause  being  argued 
by  the  c^nsel  of  the  parties^  Was  submitted  for  the  deci- 
sion of  the  Chancellor^ 

KiLTT,  Chancellor,  (July  Term  1$1 1.)  It  appears  that 
the  note,  on  which  the  judgment  at  law  was  confessed^ 
was  given  by  fF^si  to  Oden^  for  the  purpose  of  hts^becom- 
iqg  eventually  a  security,  and  bj  hian  asfigoed  to  Btflneti 
who  is  the  real  defendant 

The  chancellor  has,  since  the  argument,  examined  fully 
into  the  subject,  in  which  a  very  ioiportant  principle  is  in- 
volved, as  it  regards  the  practice  id  general,  as  well  as  this 
case.  From  the  nature  of  the  transaction,  he  was  dispoo- 
ed  to  grant  relief  if  it  could  have  been  done,  but  he  is  of 
opinion  that  it  could  not  be  granted  consistently  with  the 
established  principles  of  courts  of  equity.  The  confes- 
sion of  a  judgment,  without  any  surprise  or  fraud  in  the 
manner  of  its  being  obtained,  must  be  consider^  as  ef- 
fectual as  if  the  right  had  been  determined  by  a  verdict; 
because  it  is  to  be  presumed  that  the  claim  lyould.  have 
been  prosecuted  to  trial,  if  the  judgment  had  not  been 
confessed;  anil  the  complainant,  having  waived  his  defence 
at  law,  which  for  aught  that  appears  to  the  contrary^  he 
might  have  used,  cannot  now  be  relieved  by  this  court. 

It  was  urged  by  one  of  the  counsel  in  th^  argument, 
and  strongly  relied  on«  that  the  defence  at  law  was  diffe- 
rent from  that  in  equity;  and  that  a  defendant  mi^t  be  usr 
willing  to  defeat  the  whole  claim  by  a  plea  of  usury,  and  yet 
disposed  to  avoid  the  payment  of  all  above  the  jegal  iaterent 

Admitting  the  correctness  of  this  sentiment  in  the  traiia- 
actions  of  individuals,  it  is  not  one  of  which  the  law  oaa 
tidce  notice  as  a  ground  for  its  decisions. 

The  greater  always  contains  the  lec^;  ^  defendant,  after 
setting  clear  of  a  suit  by  such  a  plea,  mishit  ^atii^ry  his 
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•im^  eoii«eii»e6  by  payiog  ^  Mfdenng  what  He  ibight      1ft15. 
thtok  justly  due;  but  the  desire  of  dohig  ao  otlinot  be  recehr-     ^.^^ 

ed  as  a  rea^n  for  not  making  the  full  dtfence  at  law,  and   ^ ^nf^Am 

cannot  constitute  the  other  a  separate  and  distinct  defence* 
While  the  chancellor  considers  that  he  io  ndt  at  liberty 
to  t(ep(H*t  from  the  established  rules;  and  the  sanction  that 
hiks  been  given  to  the  verdict  of  a  juty^  or  th6  cOnfi^sioQ 
of  a  judgment*  it  must  be  admitted  that  the  cases  in  whidh 
courts  of  equity  have  interfered,  have  in  substance  coma 
very  near  to  the  present  case,  and  have  not  been  attended 
with  greater  bardsltipi  Dtcned^  that  the  injdnctioA  b#, 
after  the  £lst  of  the  present  month,  diMolved~  wiAwIt 
further  application  or  order,  and  the  bill  dismissed,  but 
without  qosts.  Frbn^  thiis  decree  the  complainant  apjpeal- 
cd  to  this  court. 

The  cause  n^m  argaed  before  Cnaas^  Cb.  J^  and  Bt^' 
OHASAK,  Eablb,  and  Mkwtinj  J. 

Martin^  Pinkney^  Key  and  Shaajf,  for  the  Appellant 
stated  the  question  to  be,  whether  after  a  confession  of 
judgment  upon  a  uaurious  consideration  the  party  could 
be  relieved  in   equity?    They  contended  that  the  court  ojf 
chancery  could  relieve  against  a  judgment  confessed,  as 
well  as  in  other  cases;  but  admitted  that  such  relief  coulc^ 
not  be  had    where  a  jury  have  given  a  verdict  upon  thQ 
very  point  upon  which  relief  is  prayed.    They  referred  Ui^ 
Steuart  and  Maddox  vs,  Martin^  where  the  same  point 
cam^  before  the  chaucellor  in  1807,  and  in  which  be  de* 
creed  differently  from  his  present  decree.     As  to  the  doc- 
trine'of  the  courts  of  chancery  in  Cheai  Britain  and/r«- 
hndy  upon  a  similar  question,  they  referred  toT  Bae*  M. 
tit.  Umry,  (G)  20S.  22  fin.  Jib.  tit.  Vmiy^  (Q)  Si4,  pT,' 
1.     Longford  vit  Bamaidi  Toih.  231.     Bostmqttei  vr. 
Dashwood,  Ca.  tmp.   Talb.  S8.      Ord  oh  ffsiii^.  95. 
Browning  v$.  Morris,  2  Cotvp.  792.  Eduumdson  vs.  Pop- 
fiin,  I    Bos.  8r  Pull   270.     BetciU  vs.  FUcK  3  Johns. 
Sep.  250.     2  Comr  Dig*  tjt.  Chancery;  (C  2,)  204,  205. 
Bamadiston  vs.  lingood^  2  Atk,  133.     Lowthet  vs.  Con* 
don.  Ibid  131.     Scoii  vs.  Nesbii,  2  Brc^sCHi  Co:  641. 
1  Fonbl.  140,  (note.)    Dr^  vs.  Power ^  \  Sth  ^  £ef[ 
195,   196     mUoy  vs.  IHoin,  Ibid  3t*.     £e  Chien  vs. 
Oinhfemeur.l  Johns.  Ctf«.  436;  Cooper^ s  Plead.  \23,  124, 
141.    Jftnl  vs.  Bridgnum,  Frc.  in  C/um:  233.    fPuHamt 
V9.  Oweny  \  Chan.  Cos.  46;  and  imv$.  Bkaii  t  fit.  70. 
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1815*  T.  Suehanan  and  Megmder^  for  the  App^lce,  rcfisrrei 


v^^v^^ 


to  ffarevtf.  Harwood^\4  Vet.  SI.  Cook  vu  JontM, d  Caw^ 
7^7.  CooperU  Pltad.  58,  60,  88,  89.  Ord  on  Usury,  90, 
9S,  96.  Pollard  v».  Seolyf  Cro.  Elix.  525.  PatttUgt  vn 
Doney^a  Lessee^  (ante  SOd./  Motes  V9.  Marferhm^  S  JSfirr. 
1009.  Batemm  ««.  ^ti/ae,  I  5eA.  4*  A^/*-  ^<*  Jf^Heitr 
vs*  ffolcott^A  Johm.  Pep.  510*  Le Guen  V9.' Got^femew, 
1  JoAna.  Com.  436,  487.  JtmnApnaun,  2  Frt .  622.  i/or* 
HM  vs.  Hampton^  7  T.  B.  265.  Bamden  vs.  Juchm,  1 
jf li.  293.  WUkms  vs.  Zee,  3  Jflk.  224.  Confee  if9.  Codb, 
1  Harr.  4r  Johns.  179$  and  Lammg  vs.  Eddy,  1  Jsirn. 
Chan.  Sep.  49. 

turn  Court  reversed  the  decree  of  the  Court  of  ChiO" 
cerj,  with  costs  to  the  appellaDt  in  that  court,  apd  io  this 
court;  and  decreed,  that  the  chancellor  direct  the  auditor 
of  the  coQft  of  chancery  to  state  and  retnm  an  accooot 
between  the  parties  West  and  BeaneSj  charging  IfeA^ 
the  2d  of  Febmarj  1802,  with  one  half  of  the  sum  of 
S2500,  stated  in  the  bill  to  have  been  original Ij  loaned, 
with  legal  interest  thereon,  and  with  an  j  other  proper  charge, 
and  giving  fVest  credit  with  one  half  of  the  sums  paid  os 
•cdount  of  interest  on  the  said  sum  so  loaned,  and  mA 
any  other  proper  discounts;  and  that  the  chaDcellor  ptss 
such  other  and  further  decree  in  the  premises  as  ma;  be 
proper  to  carry  into  effect  the  said  proceedings  in  thecoirt 
•f  chancery,  and  the  decree  and  judgment  of  this  coDit 

DEC  BEE   REVERSEDfaj. 

(yj  There  wms  also  a  bill  filed  in  the  fiAinet  of  Cakert  and  Wat 
s^inst  Bemte9,  for  similar  relief  afcaintt  the  note  executed  by  fferf, 
and  payable  to  Caheri,  for  $2500,  upon  which  suits  bad  been 
brought  at  law,  and  judgments  recovered  in  tlie  name  of  Bt&^ 
aeaintt  the  complainants^  and  which  were  entered  fbrtheuseof  tlie 
if.  S,  On  tbb  bill  there  were  the  same  proceedings,  aiid  decree 
by  the  chancellor,  and  by  thia  court,  aa  in  the  above  case  of  Wai 
against  JBeoMi  and  Odbi. 


Juim  (E.  8.)  Brown  vs.  Warrasc. 

Jli^w?^,;?     Error  to  Queen  Jlnne's  County  Court.    This  wii  in 

one,  «m  a  Joint  INTO* 
miaittrj  notcoMule 
by    himself,    and 
•«acli«c,heciiiir 
to  d«fettt  dM 


S^'ifiJlSK  *«*«on  of  assumpnt  on  a  promissory  note.    The  defeotot 
miM^^iJ^  (now  defendant  in  error,)  pleaded  mm  assumpsit,  and  issue 


,^vy%  TiS  was  joined.     At  the  trial  the  plaintir,  (now  plaintiff  in 
C*'mJiJi4''T<Mr  error,)  produced  in  evidence  the  hUo^iDgVT^vinotjt^^^f  i 


vnl  hinnelfortbat 

aircwBHaiite,  ka  Mckc^hawplia4«aUlaiUt«M«| 
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OF  MARYLAND.  ff/t 

to  wit:  ^^BaUimorei  May  SOth,  1810.  For  value  receWed,       1815. 
we  promise  to  pay  Hiram  Brown^  or  to  bis  heirs  or  assigns, 
the  sum  of  one  hundred  and  eighty  dollars,  on  or  before 
the  Ist  day  of  June  1811,  with  legal  interest  from  the  a- 
bove  date. 

Witness  I^wii  Brum* 

S.  ffVmer,'**  JfWiam  fVarranu 

And  produced  the  subscribing  witness  Simon  HHmer^ 
who  ptovetl  the  execution  and  delivery  of  the  said  note  bj 
the  defendant.  The  defendant  then  prayed  the  court  to 
instruct  the  jury,  that  the  evidence  offered  by  the  plaintiff 
was  not  sufficient  to  sustain  his  action.  Which  direction 
the  Court,  {Purndl  and  WorrdU  A.  J.]  accordingly  gave. 
The  plaintiff  excepted;  and  the  verdict  and  judgment  being 
against  bit^  he  brought  a  writ  of  error  to  this  court* 

The  cause  was  argued  before  Buchanan,  JoHiraoN,  and 
MaIitin,  J. 

CJianAern^  for  the  Plaintiff  in  error,  cited  Blaekwell  v$. 
Askton^  Jilfyn^  £1.  Holdwick  V9.  Chasty  Ibid  42.  PuU  va. 
VtncmU  1  Vent.  76,  77.  Putt  vb.  Noaworthy,  Ibid  1S5, 
136.  Boion  va.  Sandford^Skin.  280.  S.  C.  2  Sdk.  440, 
S.  C.  CariJktWy  58.  Bull.  N.  P.  158.  Reea  vs.  Mbo^  ^2 
Cwvp.  832.  RicevM  Shute^  ^  Burr.  261  i.  Cabill  V9. 
Vaughan^  1  Saund.  291,  (note  4.)  Abbot  v$.  Smithy  2  PP. 
Blk,  Rep.  947.  Wright  %$.  Hunter,  1  East^  20,  Got>eU 
vs.  Badnidge,  3  East,  68,  69.  Harrison  vs.  Jackson^  7 
T.  R.  206.  Scott  vs.  Goodwin^  1  Bos.  fy  PuU.  72.  Ro- 
binson vs.  lUher,  3  Gainers  Rep.  99;  and  Broum  vs.  Bet-' 
dies,  1  fVash.  Rep.  9. 

Carmichaelj  for  the  Defendant  in  error,  cited  3  Bac. 
M.  691.  Hill  vs.  Aland,  1  Salk.  215.  Bull.  N.  P.  145, 
152,  274;  and  Leglisevs.  Champante,  2  Sir  a.  820. 

Johnson,  J.  The  defendant  could  not,  to  defeat  the  ac- 
tion on  the  general  issue,  rely  on  the  note  being  joint,  but 
if  he  intended  to  avail  himself  of  that  circumstance  he 
ought  to  have  pleaded  it  in  abatement  For  the  note  bein^ 
joint  did  not  prove  that  the  defendant  had  not  assumed, 
and  assumed,  although  another  also  assumed;  there  was  no 
variance  of  course  between  the  allegata  and  probata. 

JV9QHE2iT  R£V£aS£D,  &GJ 
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WMk  TsAckbE  T8.  NtcoLs's  li€Mee. 

^u««(E.S.) 

Appral  from  Somerset  County  Court.  Ejectment  for 
part  of  a  tract  of  land  called  Beckford.  The  defendtnti 
(now  appellant,)  t<»ok  defence  on  warrant,  and  plots  were 
ift«t<f  lyinc  in  ^  retumed;  and  at  the  trial  the  plaintiff  offered  in  evidence 
^wMt^bvibeinjfin.  the  plots  and  explanations,  and  proved  the  locations  made 
♦trXJirSf  ol  ^y  ^^^  ^^  ^  correct.  *  He  also  read  in  evidence  a  gnnt 
ia^^Vd*  Xi  ^^  Be^kford  to  G.  U .  Jackson^  on  the  19th  of  December 
y?„.i"  £!!;!!T  1798.  Also  a  deed  from  J^ckAon  to  the  defendant,  for  9 
!l!?illi?if\j.*'fci  ^^^^^  ^  ■*^*  •"^  ^^  perchea  of  the  said  tract,  described 
i£'^j2dSLi^il!l!  bj  courses  and  distances,  dated  the  1 9th  of  Maj  1802. 
jwlMbiMi,J%  Also  a  deed  dated  the  29th  of  October  180r^  from  1hed^ 
cMlcS?riM&  feudant,  stated  in  the  deed  to  be  of  Somerset  couDty,  i» 


«fShr«»«<'.>mMiffir  /.  Teackle^  for  (amongst  others)  the  above  part  of  the  tnct 
Sl^'to  tr^^^ihe  called  Beckfordy  convened  to  him  bj  JackajouJ^  Thisd^d 
M-niiMwd  to  ik«  w«6  acknowledged  on  the  daj  of  its  data  ta  PriBce-^tm' 
ge'*M  county^  before  J.  M.  Gantt^  stated  to  be  chief  jHd|^ 
of  the  first  judicial  (fistrict  of  this  state,    l^t  then  offered 
tb  read  in  evidence  a  deed  of  trust,  dated  the  19th  of 
April  IB09,   between  J.  Teacklt  of  Georgr  TWu,  inthe 
District  of  Colvmhiay  of  the  first  part;  L.  D.  TtacUf,  (tiie 
defendant,)  of  Somenet  count  j,  in  this  state^  of  the  se- 
cond part;  and  C.  N.  Hancker^  of  tlie  citj  ^t  PhUad^hkx 
of  the  third   part;  for  the  said  part  of  Seckford.    This 
deed  was  signed  and  sealed  by  J  Teackk  only,  m  the 
presence  of  J.  M.  Ganit^  anti  was  by  T\ackle  oclnowledp 
ed  on  the  day  of  its  date,  in  tb#  same  m,anner  asr  (heiiit 
above  mentioned  deed.     Under  this  deed  the  lessor  of  tht 
plointilf  claimefl  title.    To  the  reading  of  this  deed  in  evi- 
dence the  defendant  objected,  because  it  did  not  appear  that 
J.  M.  GatHl^  before  whom  it  was  executed  and  purported  ta 
be  acknowledged,  wan  by  law  authorised  to  take  the  ackno^v- 
ledi^ment  of  the  same.    But  the  Court,  \^lkme,  Ch.  J.  and 
i?o&iV}«  and  M'hittington^K.}.']  overruled  the  objection,  and 
permitted  the  deed  to  be  read  in  evidence,  and  directed  the 
jury  that  the  deed,  |ind  acki^wledgment  off  the  ftce  of  it,' 
without  further  evidence,  was  strffidcnt  in  point  of  law-,  ta» 
transfer  the  property  therein  mentioned  to  th«  giSttite*.  TlW 
defendant  excepted;  and  the  verdict  and*  JQ<l|tt%iit  beid^ 
ftgainst  him,  Ke  appealed  Xti  this  court,  where  the* caosuwas^ 
argued  before  Buohakait,  EAitL*^  and  JobksoMi^*  hy 

71  Btn^^  for  the  Appel^ant>aod  by 
,    J,  Buyly^  for  the  Appellee. 

JUDOMBXT  hJftimtA 
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ABANDONMENT. 

5be  Ejectment  26,  27. 
luMinuice  3. 

ABATEMENT. 
Set  Assumpsit  9.^ 
•rr—  Kjectment  56. 
—  Pleading  10. 

ACKNOWLEDGMENT. 

&C  Evidence  23. 

ACKNOWLEDGMENTS  OF  DEftDS; 

1.  The  acknowledgement  of  a  deed  con- 
veying lands  lying  in  Somerset  cotm- 
ty,  made  by  tl^  grantor  in  Prime- 
George's  cotmty  before  J.  H.  G.  stating 
himself  to  be  chief  judge  of  the  first 
judicii4  district  ©f  tliis  state—ife/zi;  to 
be  a  sufficient  acknowledgment  of 
the  deed,  withtHit  other  evidance. 
Thacklk  V  Nieols*8  Lmee^  S7\ 

See  Conveyance  1, 

-r—  Feme  Covert  2,  3, 4. 

ACTION. 

1.  In  an  action  against  a  common  carrier, 
where  the  plaintiff*  directed  J  L  to 
ihip  to  them  on  board  the  Norfolk 
.packet*  a  bale  of  handkerchiefs,  and 
vrhich  J  L  delivered  on  board  the  pack- 
et to  be  carried  to  Norfolk,  and  tliere 
delivered  to  the  plainliflPs,  but  which 
not  having  been  delivered  to  the  plain- 
tiffs, thpjr  retained  certain  monies  of 
J  L  in  their  hands  to  the  amount  of*  the 
price  of. the  bale  of  handkerchiefs  as 
and  for  satisfiiction;  and  the  amount  to 
be  recovered  in  this  action  was  to  be 
for  the  use  of  J  L— //e^  that  the 
action  could  bp  susuined.  D^Jinjaua 
BaUvDeagle,     '  "^  206 

S.  The  plaintiff  maj  require  the  pcrion 


for  whose  use  the  action  was  mstitdtcd 
to  produce  the  assignment,  if  any  h« 
hath,  under  which  he  claims  the  actioa 
forhisu^e.  HarrisvJaffrayuuQyo^n^ 

See  Asstimi^iit  6. 

' Auctioneer  L 

Bond  2. 

Contract  3»  4. 

—  Freedom  1. 
--*—  Freight  1. 

Petition  for  Freedom. 

Policy  of  Insurance  1. 

— —  Promissory  Note  2. 
~^-  RepUoatlon  1. 

ACTS, 
See  Conveyance  5. 

-^-*-  Evidence  2r. 

ACTS  OF  ASSEMBLV. 

!•  An  act  of  assembly  directing  *  the 
court  of  appeals  to  hear  and  deter- 
mine the  matter  of  a  former  decree 
of  that  court.  Qyver^  el  al  vMallEx'r. 
of  Garrett,  ae,  4J 

2.  As  to  the  punctuation  of  the  10th 
section  of  the  act  of  1793,  eh,  ST. 
Davis  V  The  State,  154 

3>  An  act  of  assembly  annulling  t  con- 
dition or  restrictive  clause  in  a  u  ill — 
HfMl  not  to  be  voiH,  but  effectual  and 
operative  to  annul  the  condition  or 
restVicttve  clause  in  the  will.  See 
Drvise  6,  and  Partridge  v  £hrsty'i% 
Lessee,  3«J2 

4.  The  power  and  jurisdiction  of  the 
general  assembly  of  MarytunJin  17715, 
over  all  the  subjects  of  legislation 
within  the  limits  of  Maryland,  were 
as  great  and  transcendent  as  the  pow- 
er and  jurisdiction  of  the  parliament 
of  Eufilwid,  within  tlie  scope  of  thefr 
authority.  Per  Chase,  Ch.  J.  in  the 
county  court  /A. 
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5»  Certmin  iMstt  ofiisembly  bohftrood  or 
explained,  &c. 

17lS^ek.4Tf  (Conrcyiif»ce.)  377 

1717,  cA.  13,  (Kvidence  of  Nemev, 
&a)  158 

1729,  eh,  8,  (BiU  of  Sal«.>  499 

1752,  c4.  8^  (Con?e3rtnctt))y  Feme  Co- 
vert.) 377 
1763,  eh,  23,  «.  10,  (Atsifpiroent  of 
Bond.)  285 
1766,  (Nor.)  eh.  14^  (Conveyance  by 
Feme  Covert.)  377 
1773,  cA.  7,  (Court  of  Cbincerv.)  302 
1786,  eh.  45,  (Descents.)  287,  289 
1 794,  eA.  46,  ( Inquiry  of  l>ftmag^ft. )  55 1 
1796,04.67,  (Negroes&UUves.)   491 

493 
1798,  M.  108,  (Evidence.)  '  489 
1801, cA  77y  (Bond  of  Supervisor.)  560 
1809,  eh,  153,  (Amendment.)  216,  545, 

549 
1811,  ek  161,  (Amendmeot.)        549 

Ski  Surety  L 

ADMINISTRATION. 

AsvExecutors  &  Administrators 

ADMINISTRATION  BOND. 
1.  In  An  action  on  an  tdminislrstion 
bond,  the  condition  of  which  was  not 
3n  the  words  of  the  form  prescribed  by 
the  actof  I798«  eh,  lOhaub  efi.  3,  t.  II, 
or  stfA  c4.  14,  .f  6,  the  defendant  plead- 
ed funeral  pertbrrosnce,  and  to  the 
replication  assi^ini^  for  breach  the 
nonpayment  of  tin  account,  which  the 

fcrson,  for  whose  use  the  action  was 
rought,  hail  a^inat  the  deceased,  the 
defendaut  demurred  jrenerally. — De, 
murrcr  overrtiled.  admiUan  w  7%e 
^iaU  use  ofJametanf  503 

$8e  Kjcecutors  8t  Admiiiistrators  2, 3,  4. 

ADMINISTRATOR. 
St€  Executors  and  Administrators. 

ADMISSION. 
1.  The  admission  of  tlie  aMijj^Tjor  of  a 
bond,  made  subscfjuent  to  the  assign- 
ment, ofpAymenis  \n  part  of  the  bond 
havinj;^  been  made  to  liim,  are  admissi- 
ble e\  idence .     JTboww's  Ejc'x,  p  Dsn- 

!ke  Evidente  30. 
Verdict  1,  2. 

Al)  QUOD  DAMNUM. 
Su  Waste  1. 

ADVERSARY  POSSESSION. 
1.  The  proprietarj'  could  not  be  affect- 
ed by  any  adverse  possession  of  land 
before  H  had  been  granted.     Stettart 
efaJ,  Lessee  vMason^  507,531 


AFfiDAvrr. 

1.  A  volnntary  affidavit  ranks  in  eqitil 
(pvde  with  hearsay  testimony  in  tht 
scale  of  evidence,  and  is  not  recoif 
ed  where  better  testimony  csn,  froa 
the  nature  of  the  case,  be  h^id.  Pai- 
Unon  9  J^uryiand  Insurance  Co,      74 

See  Bond  1. 

Freedom  1. 

—  Protest  1,  2. 


AFFIRMANCK. 

See  Court  of  Appeals  6. 

AGE. 

Su  Court  of  Chancery  16,  17. 

AGENT. 

1.  S  C  was  appointed  under  the  act  of 
1733,  eh.  35,  agent  on  the  part  of  the 
state  to  receive  a  transfer  of  stock  it 
tJie  bank  of  England  belonging  to  the 
state,  and  be  Was  allowed  a  comma* 
sion  of  4  pr.  ct.  on  the  net  sum  to  be 
by  him   received,  in  fidl  satisfaction 
for  his  trouble.     O  II  hiving  s  cfcilm 
si^inst  the  stAte  oo  account  of  Iind 
mortga^^    to  him  by  D  D,  vWcli 
land  was  conBttCated  by  the  stste,  the 
agent  was,  by  the  «ct  of  1786,  ci  Sf^ 
authorised  to  assign  to  O  fl  a  portiofl 
of   the  bank  stock,    not  exceeding 
;€!  1,000,  in  satisfaction  of  his  claiot 
By  the  net  of  1801,  ch,  103,  the  mi- 
nister of  the    U.    S.  in  London  was 
rested  with   authority   to  reccire  s 
transfer  of  the  stock  and  all  diridcnds 
due,  and  to  tranfer  to  the  agent  4  pr- 
ct.  in  bank  stock  on  the  amount  which 
might  be  transferred  to  him,  snd  to 
pay  to  the  agent  the  like  per  eeniim 
on  the  dividends  received,    the  rai- 
nister  received  a  transfer  of  the  stock, 
and  transferred  to  O  H  to  the  atnount 
dtic  to  him,  and  to  the  agent  lie  tr»ni» 
furred  tA  the  amount  of  4  pr.  ct.  com- 
mission on  the  entire  capital  of  the 
bank  stock— V/e«;  ll^at  the  a^nt  vu 
entitled  to  4  pr.  <ft.  commission  en  tbt 
stock  so  transferred  to  the  imnistej 
The  State  v  Chase,  ^^ 

See  Assumpsit  5. 

— —  Broker  1. 

— »-  Corporation  2. 

—  Court  of  Chancery  H  Vf* 
— —  Factor  1. 

Partners  h.  Partnership  4 

-fc—  Policy  of  Insurance  1. 

—  Proinissory  Note  6. 
Slander  1. 

StMutc  of  Fnudi  !• 
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ALIENATION  tmt. 
AeBvideoce  16. 

ALLEGATA  &  PROBATA. 
See  Covenant  5^ 

Debt  1. 

—  Ejectment  7, 

— —  Policy  of  Insurance  !• 

*— Variance  1. 

ALLEGATION. 

iSte  Court  of  Chancery  12. 
— •  Declaration  4, 

ALTERATION, 
Su  Promissory  Note  4^  5,  6, 


See  Grant  7. 


AMdiGUiTY. 


AMENDMENT. 
1.  The  court  will  allow  the  plaintifl^  in 
ejectment  to  ameml  his  declaration, 
by  changing^  the  time  of  the  demise, 
at  any  time  before  verdict,  on.  such 
terms  as  will  impose  no  hardships  on 
the  defendant.  H^ood  r.  Orundyd  al. 
Leieee^  13 

3.  The  second  sedion  of  the  act  of  No* 
9emlferl909t  eh,  153,  relative  to  thea- 
.mendment  of  judicial  proceedings, 
does  not  extend  to  matter  of  substance 
but  to  form.  Jb. 

iSlae  Court  of  Cliaacery  12. 

— -"  Ejectment  21,  32,33. 

-*—  Inquiry  of  Damages  1. 

•— •  Judgment  5. 

ANCIENT  DEEDS,  &0. 
See  Conveyance  1. 
— —  Evidence  33. 

ANSWER  IN  CHANCERY. 
See  Court  of  Chancery  10. 
-*— Infiuif3. 

ANSWER  TO  INTERROGATORIES. 
See  Court  of  Chancery  10. 

APPEAL. 
1.  Where  the  court  of  appeals  reversed 
a  decree  of  the  court  of  cbancerv, 
and  directed  that  the  defendants  ac- 
count witli  the  complainant,  and  that 
the  chancellor  have  the  account  stated 
by  the  auditor,  &c  which  being  done, 
•nd  a  decree  passed  for  payjnent  of 
the  sum  stated  to  be  due  from  the  de* 
fendants  to  the  complainaBt--«i  ap- 
peal lies  from  ^ch  decree  to  the  court 
cfMjpeals.    Cover,  HwcvBalLEjifr. 

y9L»  III.  f 3 


2.  — —  Whether  or  not  on  such  an  ap« 
peal,  the  decree  of  reversal  of  t\m 
court  of  appeals  is  conclusive?        /ft^ 

3.  An  appeal  lies  from  an  interlocutotv 
decree  of  the  court  of  chancery,     ik 

4.  Neither  party  can  appeal  from  the  de- 
cision of  the  court  on  anr  application 
for  a  removal  of  the  suit  to  anotlie^ 
county  court.  Dfwis  v  The  State,    154 

See  Court  of  Appeals. 
— *-  Habeas  Corpus  1. 

APPEAL  BOND. 
1.  Whether  or  not  a  bond  entered  into 
to  prosecute  an  appeal  or  wrrit  of  error^ 
must'  be  in  double  the  amount  of  the 
debt,  damages  and  costs,  for  which 
the  judgment  was  rendered,  in  order 
to  stay  execution  on  such  judgment? 
Quere.    Jforwuod  v  Martin,  199 

APPORTIONMENT. 

See  Freight  3. 

ARBITRATION  le  ARBITRAtORS. 

1.  In  an  action  on  a  bond  to  submit  mat- 
ters to  arbitration,  the  defendant  plead- 
ed tliat  no  award  wav  made  and  de- 
livered by  the  arbitrators  to  the  par- 
ties, within  60  daT%  according  to  the 
condition  of  the  bond,  to  which  the 
plaintiff  replied,  that  by  a  writing  en- 
dorsed on  the  bond,  and  signed  by  the 
defendant,  further  time  was  given  to 
tlie  arbitrators  until,  &c.  to  make  an 
award,  and  that  an  award  was  made  and 
delivered  before  that  day.  The  re- 
plication, on  denuurer  by  the  defen- 
dant, was  ruled  to  be  bad.    Meters  9 

See  Award. 

— —  Ejectment  25. 

ARREST  OP  JUDGMENT. 
See  Criminal  Prosecution  1. 
Declaration  3. 

—  Ejectment  36. 

—  Issues  2. 

—  Verdiet  7. 

ASSAULT  &  BATTERt. 

1.  An  assault,  with  intent  to  commit  ihm 
crime  of  eodomt/,  is  whhin  the  act  of 
1793,  eh.  57,  and  is  thereby  puiiiibai 
ble.    Dams  v  The  State,  1S4 

Su  Evidence  21. 


Sa  Infants. 


ASSENT. 


ASSIGNEE  k  ASSIONOB; 
See  Bond  1,  2. 
^— »  J^romiasoiy  Note  ^ 
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ASSIGNMENT. 
-Set  Actions. 

—  Anumpsit  8. 
Bondl. 

— —  Cectui  Qqc  Use  1. 

—  Evidence  22, 34. 

ASSIGNMENT  OF  BREACHES. 
8u  Breaches. 

ASSUMPSIT. 

1.  If  tbe  prior  counts  in  a  decUratioff 
in  OBttsmoiit  set  out  the  conaideration, 
and  the  tast  count  refers  to  them,  and 

'  b  founded  on  the  consideration  spe^ 
clAed  in  those  counU,-  it  incorporates 
so  mueh  thereof  in  the  fatst  count  as 
to  Tender  it  tsUJ.  Dcnt*$  Mm*f,  v 
Scatty  28 

^  In  oBm^mpsit  for  tbe  price  of  certain 
shares  of  stock  in  a  bank,  sold  by  the 
plaintiflT  to  tlie  defendant,  and  which 
tbe  pUmtiflT  offered  to  transfer  to  the 
defendant,  but  which  he  refused  Xa 
accept,  &c.  The  evidence  was,  that 
the  sale  of  tEe  stock  was  effected 
througli  a  broker.     Heldy  that  the  sale 

*  of  bank  stock  is  within  the  statute  of 
frauds  of  29  Car,  II,  eh,  3;  and  that  the 
broker  who'  effected  the  sale  was  the 
common  ag^nt  of  both  the  owner  and 
the  purcbluer.  Coivin  v  WUUams^  38 

o.  In  aitumpsii  for  money  laid  out,  ex- 
pended and  paid,  by  the  plaintifT  for 

•  the  defendant,  being  f6r  one  half  of 
the  costs  recovered  against  them  in  an 
Action  of  ejectment,  wherein  they 
were  ioint  defendants,  and  made  a 
joint  defence — Ileld,  that  the  plaintiff 
IS  entitled  to  recover,  although  the 
defendant,  with  a  view  to  save  costs, 
agreed  with. the  plaintiff  m  the  ac- 
tion  of  ejectment,  that  certain  old 
plots,  on  which  the  Lands  in  dispute 
were  located,  should  be  used  in  evi- 
dence at  the  trial,  but  which  agree- 
ment the  plaintiff  in  this  action,  re- 
fused to  accede  to,  and  insisted  that 
new  plots  should  be  made  out,  where- 
by a  large  amount  of  costs  was  unne- 
cessarily incurred,  and  although  he 
l^ve  notice  that  he  would  pay  no  part 

'  of  such  costs.    Norwood  v  Norwood^ 

57 
4f,  L  entered  into  an  injunction  bond 

•  tc^ther  with  O,  as  the  sureties  of  J, 
to  stay  proceedings  on  a  jnd/pnent 
recovered  against  J  by  B,  which  bond 
was  signed  and  sealed  by  !>,  but  his 
name  was  afterwards  en^ed,  and  the 
name  of  H  substituted  in  its  place. 
On  the  dissolution  of  tlie  injunction  a. 
warrant  from  a  justice  of  the  peace 


was  obtained  on  the  bon<l  by  B  a^^il^ 
L,  and  tbe  justice  expressing  htf 
opinion  that  L  was  botmd  to  pay  B^W 
claim  on  the  bond,  L  paid  the  money- 
L  afterwards  brought  an  action  of  a«- 
eumpml  for  money  had  and  received, 
against  B,  to  reco\-er  back  tbe  money 
-i^Heidf  that  if  L  did  sign  and  seal  Oie 
bond,  but  that  bis  name  was  erased 
thereifrom  before  the  delivery  thereof 
to  the  clerk  of  the  court,  and  before 
tlie  injunc^on  was  g^ranted  by  the 
eourt,  and  that  the  bond  #as  appror- 
ed,  and  the  injunction  was  granted  as 
the  bond  of  /,  H  and  O,  then  B  had 
no  right  to*  recover  the  before  men- 
tioned money  of  Iv  snd  that  L.  was 
entitled  to  recover  the  money  back. 
Lodge  V  BoMCt  218 

5.  P  C  being  the  agent  of  P  S,  did,  a^ 
such,  contract  and  agree  with  W  C  t» 
sell  to  him  a  house  and  ]6t  for  $190, 
aiid  an  agreement  in  writinj^  to  l3iaC 

'  effect  ¥ras  entered  into  by  P  S  with 
W  C,  and  that  on  payment  of  the 
money  a  deed  shcmfd  be  executed  by 
P  S  to   W  C.    The  amoimc  of  the 

furchase  money  was  paid  by  W  C  to 
C,  who,  before  the  payment  of  tbe 
money  to  him,  stared  to  W  C,  that  if 
anr  difftculties  should  arise  abovl  ^le 
title  to  the  lot,  he  wta  good  for  tlie 
money,  and  would  return  it  to  bios. 
In  an  action  of  auttmptU  for  money 
had  and  received,  brought  by  W  C 
against  P  C,  evidence  was  giteA  that 
a  claim  liad  been  made  tor  a  paft  of 
the  lot,  and  it  had  been  actually  en- 
closed with  a  fence  by  R  O,  and  that 
no  deed  for  the  lot  had  ever  been 
made  or  tendered  by  P  8,  or  any  O' 
ther  person,  to  W  C.  TV  court  lef^is- 
ed  to  direct  the  jury,  that  no  parol 
evidence  could  be  received  to  show 
that  a  claim  had  been  made  to  any  part 
of  the  lot,  and  that  it  liad  been  eacl«s- 
ed;  or  to  direct  them  that  the  plaintiff 
was  not  entitled  to  recover  in  th<»  ac- 
tion.   Cloherty*8Ex*r,v  Creeks        42% 

6.  In  an  action  of  anum/»fti  brought  by 
J  H,  for  the  use  of  N  Y,  against  J  B, 

.  for  a  sum  of  money  stated  to  be  re- 
ceived for  him  by  J  D»  from  the  sale  of 
the  cargo  of  a  vessel  belonging  to  J 
H,  which  had  been  captured.  Sic — 
I/eldt  that  J  H,  having  caused  the  said 
csrga  to  be  insured  by  N  Y,  (for 
whose  use  the  action  was  bro«ight,) 
and  after  the  capture  had  abandoned 
the  cargo  to  the  insurer,  and  had  been 
paid  by  him,  the  action  could  not  be 
mamtained.     Jhlllns  v  Bcrney^      437 

r.  In  anwnpdt  for  labour, '  &c   by  P 
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a^inst  B,  U  was  proved  thtt  ?  and  D 
^g^ced  that  1'  should  build  a  house  for 
jy,  and  that  after  the  hou^e  was  built, 
if  D  should  disagree  ^s  to  P's  b'HI,  then 
two  workmen  Siould  t^ie  selected  to 
yaliie  the  woik.  The  bpuse  being 
built,  two  persons  wcrp  s^lpcted  ^y  P 
and  U,  who  measured  and  valued  the 
work.  7*ke  court  refu8e4  tp  direct 
the  jury  I  that  inasmuch  as  a  special 
conti-act  was  proved,  the  actiop  of  cw- 
3ump$ii  could  not  be  supported,  l>ut 
that  un  action  on  the  special  contract 
WAS  the  proper  remedy.  Msdd  n 
'  Mudd,  43Q 

8.  In  aaumpiU  by  P  apinst  D,  on  » 
note  in  wnling,  by  which  D  promised 
to  pay  to  P  tlte  amount  of  an  arbitra- 
tion bond  assigned  to  him  by  B,  and 
accepted  by  D,  and  also  to  pay  P  such 
balance  o!  J's  open  account  as  should 
appear  to  be  due,  with  averments  as 
to  the  amounts  of  those  respective 
claims.  D  pleaded  non  asmn^mtf  and 
the  act  of  limitations,  to  which  issues 
were  joined,  and  there  was  a  verdict 
for  P  on  the  first  isaue,  and  damages 
assessed,  aiiu  no  disposition  made  of 
the  other  issues.  On  this  verdict 
judgment  was  rendered  for  P.  Scott 
V  Lancaster,  441 

9.  In  assumpsit  against  one  on  a  joint 
promissory  note  made  by  himself  and 
another,  he  cannot,  to  defeat  the  ac- 
tion, rely  on  the  note  bein^  joint.  If 
be  intended  to  avail  himself  of  that 
circumstance,  he  ought  to  have  plead- 
ed it  in  abaten^euL  Brown  v  JVar- 
ram,  $72 

S^  Bill  of  Exchange  2,  3,  4,  6,  7. 
— ^  Corporation  f. 
. Freight  2, 3. 

—  Partners  &  Partnership  1,  2,  3, 

—  Warranty  1. 

ATTACHMENT. 

1.  The  return  of  a  sheriff  to  a  writ  of  at- 
tachment on  warrant,  was  that  he  had 
attached  of  tlie  goods,  &c  of  the  de- 
fendant 'Miis  life  estate  in  all  the  lands 
got  by  his  wife,  supposed  to  be  450 
ac-es" — Ifeldf  that  the  return  was  de- 
fective in  not  describing  wit|i  sufficient 
certainty  the  land  attached,  so  as  to  lay 
a  le/^  foundation  for  a  jiidgrment  of 
condemnation.  Ftizhughvlfefkn,  206 

ATTESTATION, 

^Evidence  40. 

ATTORNEY  AT  I^AW. 

J.  Whether  pr  not  the  attorney  of  the 


pUuntiff  IS  bound  to  answer  whether 
or  not  he  has  in  his  possession  certain 
letters  written  by  the  defendant  to  the 
plaintiiT  relative  to  the  subject  matter 
in  dispute?  Quere.  Wakk  v  GUmor 
ctaf.  39^ 

AUCTIONEER- 
.  T  Y  executed  to  the  Mayor,  &c.  • 
bond  as  auctioneer,  with  D  M  his 
surety,  under  an  ordinance  requirin^f 
such  bond  to  be  executed  before  the 
obtaining  a  license  as  auctioneer.  The 
license  was  granted  to  T  Y  before  the 
bond  was  given.  After  the  license 
and  bond  were  so  obtained  and  given^ 
W  and  H  sent  certain  goods  to  T  Y, 
to  be  sold  at  auction,  who  sold  the 
same«  but  did  not  pay  over  the  pro- 
ceeds iQ  W  and  H.  There  was  no  pro- 
vision in  tlte  ordinance  authoruubg 
such  bonda  to  be  sued  foi^  tbe-  use  of 
individuals;  but  the  Mayor  gave  gene- 
ral directious  to  the  register  to  deliver 
copies  of  the  auctioneer's  bvud  to  any 
person  having  claims  agamat  him  as 
such,  and  a  copy  of  the  bond  was  in 
pursuance  of  that  order,  delivered  to 
W  and  H,  who  brought  suit  thereon 
in  the  names  of  the  l^ayor,^  &c.  for 
their' use,  agpiust  B^  B|»  the  surety 
therein— ^£/A  that  ihey  were  entitled 
to  recover.  M*3(eehen  v  The  Mayor^ 
&e,  of  Baltimore.]       534 

2.  If  goods  are  sent  to  aa  auetioneer* 
with  directions  to  sell  thei?)  at  publiQ 
auctioi^  and  he  sells  t|;\ev^  at  privato 
sale,  without  authority,  an4,  does  not 
pay  over  the  proceedi',  it  is  a  breacl^ 
of  the  condition  of  his  bond  as  auc« 
tioneer.  ib^ 

See  Evidence  28. 

AUTHENTICATIONn 

See  Evidence  40. 

AUTHORITY. 
See  Commission  &  Commissioners  1^ 

—  General  Assembly  1. 
— —  Judges  &  Justices  1.    • 
-i —  Promissory  Note  5. 

—  SpiJcial  Authority. , 

AVERMENT. 

See  Award  10. 

— —  Bill  of  Exchange  7y 

—  Contract  4. 
Debt  1, 

. Declaration  4. 

Verdict  ^. 
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AWARD. 
1.  WlMfe^MfMntiffhadproilocea  in 
evidence  certain  letten  writtMto  him 
hj  the  defencUnt  reUtiTC  to  a  contmct 
fir  the  i$le  of  bnndf,  and  (or  submit* 
tfny  their  diapute  to  ai4)itfatora^J/c/rf, 
that  the  whole  correspondence  on  the 
•abject,  if  produced,  would  be  received 
in  endence,  ao  far  as  the  same  might 
be  explanatory  of  the  terms  of  tlie  re- 
lertmce,  imd  what  was  intended  to  be 
■Qbmitted  by  the  parties  to  the  arbi- 
trators. That  if  the  plaintiff  would 
not  produce  all  the  letters,  the  defend- 
^t  anight  give  evidence  of  their  con- 
tents, so  far  as  they  related  to  the  rc- 
Ibrence.  But  if  the  letters  were  not 
]Mx>dueed,  the  jur>  ought  not  to  pre- 
i  that  they  would,   if  produced. 


•peratf  against  the  pkintiR,  and  go 
to  prove  that  the  terms  of  the  refe- 
rence were  different  from  those  declar- 
ed Qpon  by  kim.     Wuiak  e.   GUmor, 

m^L  3ar.  391. 

3,  —  A  paper  signed  by  the  defend-* 
aat  as  ^  aubmission  to  arbitration,  ia 
cenpetent,  legal,  and  admissible  evi- 
dence,  ahhougfa  the  plaintiff  did  not 
produce  and  read  in  evidence  the  let- 
ters  of  the  defendant  upon  the  subject 
of  the  arbitration.  lb,  ^93 

3.  If  an  award,  made  in  pursuance  of  a 
■ubmission  of  the  p^trties,  exceeds  the 
•abject  matter  referred,  it  does  not 
annul  the  original  contract,  which  is 
the  nibject  of  the  reference,  further 
tiian  the  aw^rd  pursues  and  is  confor- 
mable to,  the  terms  of  the  rHerence. 

i».  395 

4.  Damages  cannot  be  recovered  for  e 
Bonpemrmance  of  an  award  ftirther 
than  so  far  as  the  award  u  oonform<i- 
ble  to  the  submiision.  /fk 

5.  The  terms  and  stipulations  between 
Ibe  parties,  on  which  their  matters  in 
dispute  were  to  be  submitted  to  refe- 
rence, are  matters  of  fact  to  be  deter- 
mined by  t^e  jnry  on  evidence  ad^ 
duced  to  them.  St.  394 

6.  If  part  only  ^  ^  subject  matter  ia  re-i 
ferred  to,  and  awarded  upon  by  arbi- 
trators, the  ptrty  is  at  liberty  to  com- 
ply with  the  a^^krd#  witliout  %lso  conu 
plying  with  all  the  terms  of  the  origi- 
nal agreement.  Tb.  398 

7.  Where  the  court  refused  to  direct  tjie 
jury  that  the  evidence  offered  wsf 
•nncient  for  them  to  find  for  the  plain- 
tiff in  an  action  upon  nn  awti'd  for  i^ 
noncompliance  therewith.  lb, 

8k  An  award  made  in  pursuance  of  a  sub- 
miwion  to  arbitrators,  either  separate 


from,  or  connected  with,  the  original 
contract,  is  not  legal  or  competent 
evidence  to  be  adftittted  in  support  of 
a  count  in  the  drchiration  foumled  up- 
on the  original  contract.  Jh.  399 
i.  Where  nu  award  was  considered  as 
being  within  the  tenns  of  the  suhmia- 
sion  of  the  matter  in  controvcrs)-. 

10.  Where  an  award  directed  that  the 
defendant  should  give  an  endoraor, 
<*a8  per  agreement  submitted  to  the 
arbitrators  and  acknowledged  by  the 
parties,"  and  although  it  may  be  sua* 
ceptible  of  being  made  certain  and 
good*  by  reference  to  the  agreement 
to  which  it  relates,  if  there  be  no  su^ 
ficient  averment  in  the  declaration  by 
which  the  defect  is  cured— both  the 
declATstion  and  award  are  bad  in  that 
particular.  Sh  409 

Set  Arbitration  8c  Arbitrators  It 

— •  Ejectment  25. 


BANKllUPT  &  BANKKUPTCT. 

1.  The  proceedings  of  the  ccmmiK&ioii- 
ers  of  bankruptcy  are  ribt  legally  ad* 
missible  as  evidence  to  prove  the  act 
of  bankniptcy  committed  by  the  bank* 
rupt.  Wood  V  Grundy  y  Thamburgh*9 
LttMftt,  13 

2.  Where  a  conveyance  of  a  lot  of 
ground  from  A  B,  (who  had  commit- 
ted an  act  of  bankrnptc},)  to  W  1C> 
was  held  not  to  be  fraudulent,  it  havinr 
been  made  for  a  valuable  consideTtiti-. 
on,  and  for  the  purpose  of  mbftanti" 
aiiy  comphingwith  an  engagement 
of  A  B  to  i  and  J  P.  to  transfer  bank 
stock  to  them  to  secure  them  against 
any  logs  they  might  sustain  hx  endors- 
ing three  promissorj'  notes  for  his  ac- 
commodation; and  A  B,  not  havin^^ 
bank  stock,  wlien  applied  to  by  I  and 
J  P,  offered  the  lot  of  ground  to  them 
M  a  substitute,  and  at  their  instance, 
sold  and  conveyed  it  to  W  M,  who 
took  up  the  said  notes.  Thai  the  pre- 
ference acquired  by  I  ai>d  J  P  was 
consequential,  ami  nothing  more  than 
a  substantial  fulfilm&nt  of  the  engage- 
ment made  by  A  B  to  them  at  the  time 
of  endorsing  the  notes.  M^Mtehui'a 
Lessee  v  Grundy  (^  Tbombur^k'      185 

3..  To  render  a  payment  or  tranter  by  a 
.  debtor  to  his  cc^tor  fraudulent  as  to 
ether  creditors,  unr!er  the  baaksupt 
law,  it  must  be  spontaneously  made, 
in  consequence  ot  ■^_  6v9^  cfeeign  to 
^«9II»C  %  bai^9pti  Jb^ 
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4,  -,-^  Where  a  conveyance  marie  by 
A  B,  (a  bat'.knipt,)  was  not  voluntary, 
but  produced  by  the  application  of  a 
creditor  for  a  transfer  of  bank  Ktock, 
V'hicb  Kuch  creditor  was  entitled  to 
by  contract,  tl»c  refusal  of  A  B  to 
comply  vAxii  hia  engage ment,  or  to 
make  any  provision  to  indcmni^*  the 
creditor,  vould  liavc  subjected  him 
to  an  action  at  law,  or  bill  in  chunce- 
ly  for  a  specific  execution  ofhiscon- 
ti-act,  ami  in  that  -point  of  view  the 
appfication  of  the  creditor  must  be  con- 
sidered as  impoitunate  and  presang-. 

See  Partners  8c  Partnership  2. 

BANK  STOCK. 

&e  Agent  1. 

* Statute  of  Frauds  1,  «. 

^AR. 
See  Court  of  Chancery  49, 51. 

—  Infant  2,  S. 

BAHGAIN  &  SALE. 

Reconveyance  2. 

—  Feme  Covert  2,  3, 4. 

BARON  &  FEME. 

gee  Husband  &  Wife. 

BASE  FEE. 
See  Ejcctmenl  30. 

BEGINNING  OF  A  TRACT  OF  LAND. 

&eCall.s.  '      *    *• 

Grant  9. 

^—  Parol  Evidence  5,  6. 

BEQUEST. 
See  Devise. 

—  Legacy  1. 

BIM.  OF  FlvCFPTIONS. 

1.  The  court  vill  rio{  pei  mit  a  fitatement 
of  facts,  considt  I  td  i»  relevant  td^tlie 
subject  matter,  to  be  added  to  a  bill 
of  exceptions  taken  at  the  trial  of  the 
cause.       WakhvGiimarfeiaL 

337,398 

2.  The  court  will  decide  whether  cer^ 
•  tain  parts  of  a  statement  of  facts,  mader 

preparatory  to  a  bill  of  exceptions 
being  taken,  and  which  are  objected 
to,  aHP  legal  evidi*nce  to  prove  any 
particular  fact.  SUuarif  ct  al  Leaeee 
V  Mastm,  5X7,  C^ie.J 

See  Verdict  5. 

BILL  OF  EXCHANGE. 
J.  A  subsequent  eiidoraor  of  a  bill  of  ex- 
chuige^  aiscounttd  for  tbe  accemnW). 


dation  of  the  drawer,  can,  in  an  atct^  • 
of  (uttumpMtf  recover  against  a  prior 
endoraor,  the  whole  aniount.  recover* 
ed  against  him  by,  or  by  him  paid  td 
the  holder  of  the  bill.  Plocdv  M^ 
pohl,  ViS 

t,  —  Such  prior  endoraor,  bv  his  ei>^ 
dorsemcnt  and  delivery  of  the  bill  1«i 
the  drjtwer,  impliedly  engaged  to  iik- 
dcnr.nify  any  person  who  should  legal* 
ly  come  to  the  possession  of  it,  in  case 
of  default  on  the  part  <if  the  drawer  or 
di-awec.  /&« 

5.  — ^  The  endorsement,  and  deriverf 
of  the  bit!  by  siicfi  prior  endorsor  to  th* 
dniwer,  amounts,  as  to  all  subsequent 
paHies,  to  an  admission  ofa  valid  c^n- 
sjdeiation;  and  sttch  prior  endontoT 
tannot  set  up  the  wunt  ofamonejr 
Consideration  between  himself  and  anf 
subsequent  endonior.  Ik. 

4.  \n  as^utnf sit  on  ^foreign  bill  of  ev 
■   change  by  the  second  endorsor,  wiwt 

had  psid  the  bitl,  against  the  puyn*, 
evidence  was  offered  to  prove,  tlul 
the  original  bill,  and  an  original  pro- 
test for  nonacceptance,  and  protest  for 
nonpayment,  were  delivered  to  ihe 
attorney  of  the  tlien  holder  of  the  bil^ 
,  foi*  the  purpose  of  Instituting  aiiitt 
thereon  against  the  payee  and  second 
endorsor,  (the  plaintiff  and  <lefendant 
in  this  action.)  Records  of  the  judgw 
ments  rendered  in  those  suits  ou  the 
said  bill,  wer<»  also  offered  in  evidences 
an<l  also  parof  evidence,  that  the  pro* 
te}*t  for  nonacc^ptance  was  lost  or 
mislaid — I/tktf  that  the  testimony  wnt 
competent  to  prove  tlie  protest  for 
iionacceptaiice  of  the  bill.  Clarke  m 
Harris^  Wf 

5.  A  witness,  an  agent  of  the  holder  of 
'   a  bill  of  exchange,  proved,  tlmt  in 

the  usual  course  pf^the  post  he  recciv* 
ed  protests  for  the  nonaeceptance  and 
nonpaymeht  of  the  bill,  and  on  th^ 
days  that  he  received  them,  he  gM^e 
the  defendant  (the  payee,)  verbal  no- 
tice of  such  protests,  and  abort  ty  aftrr« 
eitl>er  tl>e  same  or  the  next  day,  for 
greater  certainty  he  o^de  cut  written 
notices  of  the  protests,  \o  be  sent  to 
the  defendant,  and  copied*  them  m  a 
book,  which  he  produced,  and  that 
the  defendant  afterwards  admitted  he 
had  received  the  said  written  notices* 
Ifeldn  th«t  the  evidence  was  adinisfcP 
ble,  although  the  notice^^  wei«  in 
writing,  and  no  notice  had;  been  giv- 
en to  the  defendant  to  proctuce  Uicm. 

Jh. 
$.  Where  A  drew  a  biH  of  exchange  oh 
*  B,  for  tbe  sole  purpose  of  ^vio^  h, 
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discourrted  ta  nise  mone^  for  the  xue 
of  Ai  and  for  enabling  kim  to  do  so, 
C  to  whom  the  bill  was  made  payable, 
at  the  request  of  Ay  endorsed  the  bill 

*  in  blank,  and  delivered  it  to  A»  ^ho 
afterwards,  for  the  purpose  of  giving 
h  ftirther  credit,  and  thepebv  enablin]^ 
him  to  raise  money  on  it  for  his  own 
benefit,  applied  to  )l,  who  for  that 
purpose  endorsed  the  bill  in  bUink, 
and  deliyere4  it  to  A,  wlio  sold  it  to 
8  lor  his  own  benefit  I'he  bill  not 
beings  accepted  or  paid,  was  duly  pro- 
tested, and  legal  notice  thereof  giT- 
en  to  the  parties,  and  payment  de- 
manded, which  was  made  by  H.  |n 
an  action  of  auumptlt  by  II  against 
C  to  recover  the  amonnt  so  paid — 
Hctdt  that  H  was  entitled  to  recover 
from  C  the  sum  of  money  so  paid  bv 
him.  iL 

Y* In  fuch  an  action  it  need  not  be 

averred  in  the  declaration  that  the  de 
fendant  had  notice  of  the  protest  fur 
nonpayment  of  the  bill,  and  that  the 
phuntifT  had  paid  the  amount,  li,c  Ib» 

BILL  OF  REVIEW. 
See  Court  of  Chancery,  4. 
—  Infiint  »,2,  3. 

BILL  QT  SALE. 

1.  An  instrument  of  writing^  purporting 
to  be  an  original  bill  of  sale,  and  to 
have  been  signed  and  sealed  by  the 
vendor  named  tbrrvin,  and  by  him 
<luly  acknowIedge<l  before  a  justice  of 
the  peace,  with  an  endorsement  there- 
on, proved  to  be  in  the  hand-writing 
of  a  person  accustomed  to  write  in 
the  clerk's  office  of  the  county,  stat- 
ing that  the  instrument  of  writing  had 
been  duly  recorded  in  the  land  reconis 
of  tlie  county — Held,  th»t  it  was  suffi- 
cient evidence.     Jvret  v  Orimes.     95 

2.  C  B  executed  a  bill  of  sale  of  sundry 
slaves  to  C  S,  to  secure  the  payment 
of  a  debt  bona  fide  due,  C  R  and  C  S 
being  both  at  tliat  time  residing  in  the 
county  of  Wushtnt^ton,  in  the  District 
of  Columbia,  wltich  bill  of  sale  was 
duly  executed,  acknoifledged  and  re- 
corded, agreeably  to  the  laws  of  that 
part  of  the  District,  and  which  were 
the  s^nc  as  the  laws  of  this  state.  G 
3  afterwards  removed  into  this  state, 
bringing  with  him  the  slaves,  which 
had  remained  in  his  possession,  and 
over  winch  he  exercised  acts  of  own- 
ership, paid  the  county  assessment 
thereon,  nnd  sold  some  of  them.  C 
B,  before  and  after  his  l^ill  of  bale  to 


C  S,  was  indebted  to  F  I)  ofoid 
county  and  District,  who  recovered  a 
judgment  against  C  B  in  M^^nv 
county  court  in  this  state,  to  wbjdi 
county  C  B  had  removed  with  thesiid 
staves.  Upon  (hat  judgment  tfmi 
fujeias  issued,  and  the  said  sltret 
were  taken  and  sold  by  the  ahctiff, 
against  whom  C  S  brought  an  sdioa 
of  trespass  rt  ei  armU,  &c. — Held,  t^ 
C  S  was  entitled  to  recover,  thtre  be> 
ing  no  proof  to  impeach  the  validitf 
of  the  bill  of  sale,  or  contaminate  the 
transaction  with  fraud,  nor  tint  the 
property  transferred  was  more  tbao 
sufficient  to  pay  the  debt  intended  to 
be  secured.    Jiruu*$  adufn.  t  &n/i 

3.  It  is  the  fight  of  a  debtor  to  g|re 
preference  to  one  of  hb  creditors  by  i 
fair  and  honest  transfer  of  hit  gonk^ 
adequate  to  the  paymentof  hiadebt.  k 

4.  The  retaining,  by  the  grantor,  pos- 
session of  property  inf luded  in  a  biD 
of  sale  duly  executed,  Vpknowlcd^ 
and  recorded,  is  sanctioned  bj  ths 
act  of  1729,  ^  8,  and  the  biUofsik; 
cannot  be  invalidated  by  it ''        il> 

Su  Evidence  40. 

BLANK, 
Su  Promis80T7  Note  6. 

BLANK  ENBOUSEMENT. 

Se^  Promissory  Note  9. 

BOND. 

L  Where  the  affidavit  on  a  bond  made 
by  the  obligee,  was  sufficient  to  war- 
rant its  assignment  under  the  act  of 
1763,  dk.  23,  «  10,  Boyer  v  Twntft 
Jdm'r.  28* 

2.  To  enable  the  assignee  of  a  bond  to 
miuntain  an  action  against  the  assigiH 
pr,  he  muzl prune  that  the  obligor  ln^ 
unable  to  pay  the  debt,  or  that  be 
could  not  be  found  in  the  pbice  or 
county  of  his  usual  abode,  ort^t  sooie 
other  thing  or  casualty  happened 
whereby  he  was  not  able  to  recorer 

^  his  debt  from  the  obligor,  thoiigli  be 
had  use^  due  diligence  for  that  pi^- 
pose.  '     ' *♦ 

See  Appeal  Bond. 

Arbitration  ^  Alhitntois  1* 

Assumpsit  4. 

— y  Auctioneer  1,  2. 

—  Breaches  1. 

Evidence  20,  22, 34. 

-—Pleading  7. 

—  Release  1 . 

Special  Authoiity  I. 
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fioUNDAmES  OF  LAND. 

Bee  Calls. 

-^•k-^  Commission  &  Cotnmissibhers  ^, 

^ — Grant?,  8,  9. 

—  Pilrol  Evidence  5,  6. 

BREACHES. 

1.  A  judlpnent  rendered  M  the  plain* 
iifl'  on  a  case  stated  in  an  action  on  a 
bond,  with  a  collateral  condition^  was 
reversed  because  there  Mras  no  repli- 
cation asidgningf  the  breaches.  Kerr 
etoL  V  The  State  tueof  the  Levtf  Courts 
tie.  560 

3ee  Auctioneer  2. 

^ —  Plfcading  /. 

BROKKTt 

1;  A  broker  who  disposes  of  bank  stock 

for  another,  is  to  be  considered  as  the 

ag^nt  of  both  the  owner  arid  the  pur- 

thaser.     Coloin  v  fViUUtifu;  38 


CALLS  m  SURVEYS  &  GRANTS. 
See  Grant  3,  7,  8,  9. 
— i  Parol  Evidence  1,  4,  5, 6. 

CAMAS  AD  SATISFACIENDUM. 

1.  Where  a  casa  is  returned  cepi^  and 
the  plaintiff  does  not  proceed  to  en- 
force the  writ,  by  havinjif  the  defen- 
dant committed,  defaulting^  the  she- 
rift*,  or  having  the  execution  entered 
not  called,  it  did  not  preclude  the 
plaintiff  from  taking  out  a  new  ca  sa. 
West's  £x*x.  V  HyUmd^  2^0 

8u  Escape  1. 

-li-  Sheriff  2. 

•— —  Terretenant  2. 

CAPITA. 
See  Dements  2. 

CASE  STATED. 
See  Pleading  9. 
— -»  Replication  1. 

CAUSE  OF  ACTION. 

%ee  Assumpsit  8. 

Declaration  4. 

—  Release  1. 

CAUTION  MONEY. 
See  Composition  Money. 

CAVEAT  EMPTOR. 

Stfe  Warranty  1. 

CERTAINTY. 

Sec  Attachment  1. 


fcEtlTIPICATB. 

See  Bill  of  Sale  2. 

—  Evidence  7,  40. 

CtlRTlPlCATE  OF  SURVEY. 

1.  The  time  when  a  certificate  of  surrey 
was  returried  to  the  land  office,  and 
when  the  cauiiori  m'oiley  was  paid 
thereon,  are  facts  for  the  decisi6ri  of 
the  jury.  Steuart,  et  aL  Leasee  v  Meh 
son^  53f,  534. 

2.  Evidence  that  the  certificate  of  an  el- 
der survey  was  in  the  land  office  when 
a  junior  survey  was  made,  and  an  el« 
der  grant  obtained  thereon^  is  for  the 
deciMion  of  the  juo*.  lb* 

8u  Ejectment  22. 
- —  Grant  5,  9. 

—  Parol  Evidence  5. 
Presumption  6. 

Relation  1,  2. 

CESTUI  QUE  USE. 

1.  +he  plaintiff  may  require  the  pet- 
son,  for  whose  use  the  action  wa.4  in- 
stituted, to  produce  the  assignment, 
if  any  be  hath,  under  which  he  claims 
the  action  for  his  use.  Marru  v  JaJ- 
fray  use  of  Gwynn,  6^ 

See  Action  I . 

— —  Assumpsit  6. 

CHANCERY, 
Su  Court  of  Chancery. 

CHEAT. 
See  Slander  2. 

CHOSE  IN  ACTION. 
See  Assumpsit  8. 

CHRISTIANS. 
Seo  Witness  5. 

CIVIL  OFFICER. 

iSfee  Evidence  36, 

—  Inspector  of  Tobacco  1. 

CLERICAL  MISTAKE. 
See  Inquir}'  of  Damages  1. 

CLERK. 

1.  The  endorsement,^  on  a  paper  pur- 
porting to  be  an  original  bill  of  sale, 
and  to  have  been  duly  executed  and 
acknowledged,  proved  to  be  in  the 
band- writing  of  a  person  accustomed 
to  write  in  the  clerk's  office  of  the 
county,  stating  that  the  said  paper 
had  been  duly  recorded — Held,  that  it 
was  sufficient  evidence,  &c.  Jij/res  r 
GriTnes^  95 

See  Evidence  7,  28. 
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COLLATERAL  CONDITION. 
Stt  Breaches  1. 

COLLATRRAL  HELATIONS. 

8ttl>eiceQts3. 

COMMISSION. 
SieAi^ent  1. 

COMMT9SKKt  8e    COMMtdSION. 

1.  Where  ih  the  return  of  a  commis- 
rion  iagiied  to  a  foreign  country  to 
take  testifnony,  the  commUsioners* 
aath  appetn  to  have  been  taken,  and 
la  certified  by  them  to  have  been  «hily 
taken»  it  U  auAcient,  without  other 
pcooC  that  the  persons  vho  adminis- 
tered the  oath  bad  authnrity  for  that 
fHirpote.     JVthon  o  Miiekell^  91 

2.  The  return  to  a  commiasion  fbr  esta- 
bUflhifir  the  boondarica  of  bad  i»>ied 
in  ItS^  being:  defective,  it  not  ap- 
pearing that  legal  noti'te  hrid  been 
ftven,  the  plaintiflT  in  ejectment  of- 
iered  in  evidence  that  the  original 
eommiMJon  and  testimony,  reduced  to 
writing  by  the  commiiwioners,  and  their 

.  0ettim»  were  duly  returned  and  record- 
ed, and  in  the  marjjin  of  the  record 
thereof  marked  *'Exam'd  &  Dfiiv'd. 
jR  O/"  that  HD  attended  to  the  exe- 
cution of  the  commiwion  for  the  per^ 
•ons  who  obtained  it,  they  rewding 
and  continued  to  reside  mure  than  100 
miles  from  the  bind,  and  that  they  and 
Ji  D  were  alt  dead;  that  the  original 
commission.  Sec.  were  not  to  be  found, 
although  diligent  searches  therefor 
had  been  made  amon£^st  the  papers  of 
JR  D.  He  then  offered  to  prove  by 
two  of  tlie  commissioners,  that  the 
persons  examined  by  them  va  witness- 
es were  dead;  and  then  offered  to 
prove  what  such  persons  declared, 
when  to  examined  by  the  commis- 
atuners,  in  their  presence  and  hearing, 
and  that  luich  declarations  were  1^ 
them  reduced  to  writing,  and  returned 
as  the  depositions  of  said  witnesses— 
HeU  by  the  county  court,  that  the 
loss  of  the  commission,  &c  was  not 
fufilciently  proved  to  let  in  parol  evi- 
dence of  the  contents  of  the  deposi- 
tions taken  and  returned  by  the  com- 
missioners. Hi/iggokl  V  QaUowmft  ei 
fix.  Leasee^  453 

8«c  Conveyance  5. 

— —  Court  of  Oyer  &  Terndner  8tc.  ^. 

—  Evidence  27. 

—  Grant  6. 


COMMON  CARRiKR. 

1.  In  an  action  against  a  common  cip< 
rier,  where  the  plaintiffs  directed  J  L 
to  ship  to  them  by  the  Norfolk  packet 
a  bale  of  handksrcliiefs,  anfl  which  J 
L  had  delivered  to  the  cabin  bojr  on 
board  the  packet  to  be  carried  to  Mr. 
folk,  and  there  to  be  deli\  ercd  to  the 

Slaintiffii;  but  which  not  having  beea 
elivered  to  the  plaintiffs,  tlieyrftain. 
ed  certain  monies  of  J  f^  in  their 
hands  to  the  amotint  of  the  price  of 
the  bale  oT  handkerchiefs,  as  and  for 
satisfaction.  Evidence  was  given  that 
the  amount  to  be  recovered  in  this  ac- 
tion was  to  be  for  the  use  of  J  L- 
Heldt  that  the  action  could  be  sustiis* 
ed.    D'Arjou  ^  BaU  V  Ikofftt     M 

COMMON  HECOVERr. 
Sc«  Ejectment  29,  30. 
Feme  Covert  I. 

COMMON  WARRANT. 

8ff  Composition  IConey  2. 
*•  Grant  5. 

COMPETENCY  OP  EVtDENCE 

1.  ft  is  the  exchisive  right  of  the  court 
to  decide  on  the  legality  and  comp^ 
tency  of  all  testimony  offered  to  tie 

•    jury.    Coekey*8  Lessee  V  Snath,       V 

COMPETENT  WITME98. 
See  Evidence  t\  «^. 
—  Promissory  Note  8. 

COMPOSITION^  MONf.r. 

1 .  The  time  when  the  compotitioo  flRV 
ney  was  paid  on  a  certificate  of  sorrej, 
is  a  fact  for  tlie  decision  of  the  jm* 
Sfetiartf  ei  td.  Lessee  v  Masm,        SiS 

2.  The  composition  money  may,  uader 
the  rules  of  the  land  office,  be  paid  OQ 
a  certificate  of  survey,  bv  the  appKcs- 
t) on  of  a  warrant  for  a  (iiffereot  tnct 
of  land,  as  well  as  if  paid  in  monqr*^ 

See  Presumption  6. 
— -  Relation  i . 

CONDITION  AC  DEVISfi. 
See  Devise  6, 

CONPISCATIOff. 
8^  Conveyance  5. 

Grant  6. 

— —  Vacant  Land. 

CONSENT. 
6er  Pleadiag  t: 


Digitized  by 


Google 


INTHEX. 


iii^ 


CONSIDERATION. 
&e  Bill  of  Exchange  3. 
•^~  Dectiinition  1. 
•— —  neawlings  1. 

CONSTITUTION. 
Bee  Court  of  Oyer  &  Terminer  &c.  I. 

CONSTRUCTION. 
See  Conveyance  2, 
*■        Covenant  4. 

—  Dw-vise. 

—  Grant  8* 
——  Usury, 
— —  WUU 

CONTENTS. 

Ser  A\irird  I. 

Bill  of  Exchange  1 . 

*—  -  GoinralsHion  &  roinmiaiMoners  t» 

Evidence  9,  29. 

-—  Power  of  Attorney. 

CONTINGENT  DEVISE. 

See  Devise  1,  6. 

CONTRABAND  TRA.DE. 

'Bee  Insunuice  I. 

CONTKACT. 

1.  An  heir  or  is3U©  in  tail,  claimlnfjf  per 
formam  dani,  i»  "Ot  compellable  to  ful- 
ill  a  contract  entered  into  by  the  te- 
nant in  tail  for  a  sale  of  the  entailed 
land.  Partridge  v  Ihrsei/'s  Lessee^  302 

J3.  Where  W  had  contracted  with  G  for 
the  purchase  of  a  quantity  of  brandy, 
vrhich  was  afterwards  sent  to  the  ware- 
house of  W  by  G,  aiKl  W  refasing*  to 
keep  the  brandy  according  to  the  con- 
tract, it  was  with  hU  knowledge  and 
acquiescence  taken  fVoni  his  ware- 
house by  G,  for  the  purpose  of  sale  at 
auction,  &c.  sucli  removal  ami  sale  did 
not  operate  in  law  to  rescind  the  con- 
tract    fVabh  V  Gtlmor,  el  oL         407 

v).  In  actions  founded  on  contracts,  th« 
contract  n)ust  be  set  out  either  in  the 
words  in  which  it  is  made,  or  accord- 
ing to  the  legal  effect;  and  contracts 
being  in  their  nature  entire,  if  the 
contract  proved,  an  I  that  declared 
upon,  be  different  in  any  part,  the  va- 
riance ts  fatal.  Ih.  408 

4.  Whatever  is  alleg^  in  a  declaration 
as  inducement,  ami  is  not  i'npertinent 
and  foreign  to  the  action,  must  b« 
proved  as  allered;  and  when  a  con- 
tract is  alleged  and  described,  a  va- 
riance is  equally  fatal,  whether  the 
action  be  upon  the  contract  itsolf  or 
upon  some  collateral  matter.    lb.  4Q9 

Sei  Assumpsit  7. 

-^—  Court  of  Chancery  14» 

*-^  Covenant  1. 

v«fc.  rxfc  7^ 


'      CONVRTANCti. 

1.  A  rTeed  executed  in  1683,  and  stated 
to  he  made  between  T  W,  and  J  hi$ 
wife,  of  the  one  part,  and  J  P  of  the 
other  part,  and  that  T  W,  with  the 
consent  of  J  his  wife,  in  consideration 
of,  &c.  granted,  &c.  to  J  P«  and  faia 
heirs,  a  .parcel  of  land,  &c.  and  was 
signed  and  sealed  by  T  W,  and  J  hia 
\^ife,  and  acknowledged  by  them  in 
open  court,  "tlie  said  J  being  first  pri- 
vately examined  as  the  law  requires** 
— -^e/rf,  that  the  deed  was  inopenu 
tive  to  pass  a  fee  from  J,  the  wife  of  T 
W,  to  J  P,  she  not  being  a  grantor  m 
the  deed.    Hawkinses  lessee  v  Gould, 

•243 

3.  1^  and  E,  by  their  deed  of  bargain  and 
sale,  conveyed  to  It  **all  that  lot  or 
parcel  of  ground,  situate  and  lying  in 
JiaUimore  tt/wn,  which  is  known  and 
distinguished  en  the  plat  of  said  town 
by  the  No.  25,  and  beginning  for  the 
same  at,''  S&c.  describing  the  same  by 
cour!«es  and  distances,  "to  hare  and  to 
bold  the  same  and  every  part  thereof, 
unto  the  said  R,"  &c.— WsW,  that  the 
whole  of  the  lot  passed  by  the  gene- 
ral description  of  all  that  lot  No.  2S, 
although  it  was  not  included  within 
the  special  description  by  course  and 
distance.  Buchanati*s  Leau  v  Sieuaort^ 

329 

3.  Parol  evidence  is  ioadmissble  to 
prove  that  it  was  the  intention  of  a 
grantor,  in  a  deed  of  bargain  and  sale» 
to  convey  a  lot  of  ground  by  tho 
courses  and  distances  used  therein^ 
and  not  the  whole  lot.  lb, 

4.  D  H,  of  the  state  of  Penneylvania^ 
and  U  his  wife,  by  a  deed,  signed, 
sealed,  and  delivered  by  them,  and 
dated  the  lOth  of  February  1782,  con- 
veyed to  W  H,  certain  lands  in  this 
atate,  of  which  R  was  seize  1  in  fee. 
It  was  acknowledged  by  them  as  theiv 
respective  act  and  deed  on  the  14tli 
of  February  1782,  before  a  justice  of 
the  supreme  court  of  the  state  of  Penn- 
sjflvofila,  wlio  took  and  certified  tlio 
privy  acknowledgment  of  R,  tlie  w[£6 
of  D  H,  in  the  mode  prescribed  by 
the  laws  of  this  state,  to  which  thero 
was  the  certificate  of  the  president  of 
the  supreme  executive  council  of  the 
atate  of  Pewiei/lcania^  under  the  seal 
of  the  stale,  thatth*?  person  who  took 
the  acknowledgements  was  one  of  tliQ 
justices  of  the  supreme  court  of  that 
state.  The  deed  was  duly  recorded 
in  the  records  of  the  county  in  whiek 
the  lands  lie,  on  the  7th  of  May  1782^ 
but  it  was  not  acknowledged  by  O  I|» 
except  ia  the  manner  before  Atated— 
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Held^  thiit  tlie  dkcd  wu  tfiopentWe  to 

'  p$M  the  interoit  of  R  in  tht  Undft 
therein  raentioned  to  W  H,  the  grnn- 
leein  the  deed, — the  acknowledgment 
by  D  H  not  beti^  in  the  mmnner  pre- 
toribed  bv  kw— -the  kvr  not  authoris- 
ing the  buabaiid,  tbotif^  a  nonrasi- 
dent,  to  acknowledge  a  deed  so  as  to 
past  fauid«  in  this  state,  before  any  of- 
noer  mt  tribunal  out  i *f  the  state.  Lmio^ 
rmoe^  el  urn,  Leuu  v  Ifrister,  et  al  371 

5.  A  deed  eiecntod  by  certain  persons, 
ftating  themselres  to  be  coromissidn- 
•ra  ajppohited  to  preserve  confiscated 
BfUim  property,  to  a  purchaser  of 
tuck  property,  is.  so^cient  to  re^t  a 
tHJe  in  the  purchaser,  so  as  to  enable 
him  to  support  an  ac6nn  of  ejectrtieilt 
for  a  vcoof  en*  of  the  buid  conreyed. 
IhtUhtngt  w  i)aiho(  et  id.  Ubmoc^      378 

#.  The  Lord  Proprietarr,  bv  his  agent, 
in  1743,  leased  to  J  W,  fbr  99  years, 
a  pareel  of  bind  called  W  P,  being 
part  of  one  of  his  Lordship's  reserved 
manors.  The  adnwnistrator  of  J  W, 
hi  1747,  assigned  the  lease,  with  die 
spprobatioa  of  the  agent,  to  D  M,  \fho 

-  by  his  win  In  1765,  derised  the  land 
to  be  equally  divided  between  his 
ions  B  and  J.  Hiese  two  sons  being 
in  possessfon»  oon««yed  their  interest, 
one  of  them  bi  1760,  and  the  other  in 

'  1774,  to  W  H,  but  the  deeds  were 
i>ot  re eorded  within  the  time  prescrib* 
•d  by  law.  W  1^1,  «n(kr  tiwse  deeds, 
entered  into  posteMion,  and  held  it 
•ntil  1794,  when  he  n»ade  a  contract 
With  N  M  respecting  the  same— i5fe«; 
that  the  above  facts  kid  a  sufficient 
Isnndaffion  for  the  jury  to  presume 
good  aiki  valid  deeds  from  D  and  J  to 
W  M,  of  the  said  knd,  although  it  ap- 
peared that  there  had  been  deeds  exe- 
cuted, and  mit  properly  recorded. 
Bfmdford'9  Lm&e  tt  APComas,  etai.4^ 

t.  A  conveyance  ef  knd  lying  in  iSbmer- 
jel  eounty,  executed  by  the  grantor, 
flated  to  he  of  George  tom%  \t\  the 
Dktrict  of  Otiumbui,  anl  acknowledg- 
ed by  him  in  Prince  Sreorge's  county, 
before  IMG,  stating  himself  to  be 
chief  M^  of  the  first  ju<licial  dis- 
trict of  this  state— /fe^i;  that  the  deed 
jmd  aeknowledgment  on  the  face  of 
k,  withont  further  evidence,  was  suf- 
ficient in  point  of  law  to  transfer  the 
property  therein  mentioned  to-  the 
gi%nte«.   ThoAk  w  NU;ft&*s  Lessee,  574 

At  Acknowkdprnrent4  of  Deeds  1. 

•*—  Bankrupt  &  Rankniptey  2,  3,  4. 

■*— *-  Covenant  2,  3. 

•-—  Court  of  Chancery  8. 


See  Ejectment  72,t^1i4,ntSi,2k 

Evidence  1^  34, 47. 

Exchange  2. 

Feme  Covert  I,  2»  3»  4. 

Grant  6. 

—  Presumption  1,  2,  4. 

—  Tnwt  &  Trustee  2. 

COPY. 
See  Evidence  7>  26,  32,  40. 
Office  Copy. 

CORPORATICMI* 

1.  In  g^neRil  a  corporate  body  etniNt 
act  but  by  iu  seal;  but  this  pofitfoi 
cannot  be  extended  so  far  si  to  prt* 
vent  their  Rability  from  the  nature  rf 
their  institution,  or  for  acts  done,  »• 
cessarily  or  incidentally  ansing  fron 
an  authority  delegated  to  their  ig«Dl 
Kmnedy  e  Doitimore  JmUranee  Cm- 
pantft  3ff 

2.  The  action  for  money  bad  aad  receh- 
ed  is  an  equitable  action,  and  the 
plaintiff  in  support  of  it,  can  fttrtft 
to,  and  prove  idl  c<i»iit«ble  circna- 
stances  incident  to  his  eMe;  tad  vhot 
money  was  received  by  an  agent  of  i 
corporation,  an  assumption  in  lie  ww 
created  by  the  corporation  in  receif* 
ing  the  money  through  thar  igtw- 

See  Policy  of  Insurance  1. 

CORRESPONDENCE. 
See  Evidence  19. 

COSTS. 

S^  Assuropnt  3. 

*—  Inquiry  of  Damages  !• 

COtTNTERLOCATIOX. 
See  Location  of  Lands  1. 

COUNTY  COf7«T* 
1.  The  county  conrt  has  no  po«ef,  US' 
der  the  act  of  1785,  ek.  49,  or  >«.^ 
other  law,  to  order  that  a  public  n«u 
^ouM  be  opened.  Greenttood  f  ^ 
ner,  ** 

COmiSB  8k  DISTANCE. 

SeeQnaiS. 

COURT. 
8te  Coufnty  Court. 

Ejectment  26, 27. 

— —  Grant  S. 

Partners  ft  Partnetthlp  5- 

COURT  OP  APPEALS' ^ 

1.  Where  the  90urt  of  nfftA  i^^W 
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•  t  iSteree  of  4tk%  ^CMi  ef  cbancei7»  tnd 
^irecWd  that  tlie  defcniUntit  account 
vith  the  compIaifiRDt,  ttn<l  that  the 
chancellor  huve  the  account  stated  by 
the  auditor,  &c.  \vhio)i  being  done, 
and  a  decree  passed  for  pHyment  of 
the  sum  stated  to  be  due  nom  ihv  de* 
fendantH  to  the  coirplainant— an  ap- 
peal lies  from  sHch  decree  to  the  court 
of  appeaU.  Goaer,  etux.v  HuU^  £jc*t, 
•f  GarreUt  Ue.  43 

3.  »—  Hhether  or  not  on  such  an  ap- 
peal, the  decree  of  reversal  of  the 
court  of  appeals  is  conoUisive  ?        76. 

3.  An  act  of  asi^emhly  directinj^  the  court 
of  appeals  to  hear  and  determiiu;  the 
natter  of  a  former  decree  of  that 
coi)rt.  lb, 

.4*  An  appeal  lies  from  an  interlocutory 
decree  of  the  court  of  chancer}'.     /{. 

5.  The  court  of  appeals  having"  reversed 
a  decree  of  the  court  of  chancery, 
ststed  an  account  between  the  parties, 
and  decreed  accordingly;  and  also  de- 

1  creed,  tliat  the  chancellor  make  and 
pass  all  nccessaty  oi-ders  for  carr}'i)ig 
that  decree  into  effect.  Turner  v 
BouchcWa  Ex't.  ei  al  1 06 

6.  Th©  judg-ps  of  the  court  of  apneala 
beiug*  divided  in  the  opinion,  the  judg- 
ment of  tlie  court  bcloyv  is  afBi-nied. 
Partridge  r  Doraey*^  Lessee^  3V3i 

7.  If  the  pleadings  in  a  record  transmit^ 
ted  to  the  coiirt  of  appeals  by  writ  of 
error,  are  entered  short,  the  jtidgment 
Iftust  t>e  reversed.  SthoUa  etoL  v  Shri' 
mri  i90 

$.  A  judgment  rendered  for  the  plaiu- 
tiff  on  a  case  stated  in  an  a<icion  on  a 
bond  with  a  coNatera)  'condition,  was 
feversed,  hecimse  there  was  no  repli 
cation  assigning  the  breaches.  Aerr,  et 
al.  V  The  &taU  use  of  The  levy  CourU 
^c.  560 

COURT  OF  CHANCERY. 

1.  On  a  HiiJ  in  cl»ncery  fded  in  1772  br 
one  partner,  in  his  o\t  n  right,  and  as  an-  < 
tninistrator  of  another  partner,  against 
a  third  partner,  to  be  relieved  on  the 
ground  of  fraud  and  imposition  agaipst 
sk  bond  passed  by  the  complaiuant,.  on 
a  aett]oa»<'nt  of  the  partnership  ac- 
cou Ota,  to  the  defendant,  in  l?£>b;  to 
have  an  aecmmt  of  the  profits  of  eer- 
tajn  works  carried  on  in  partnership 
frqm  I7.^i  to  1763;  and  as  adipioUtra- 
tor  of  tlM  o'ilier  partner,  to  have  an 
account  of  the  share  of  promts,  from 
which  that  partner  was  arbitrarily  ex- 
«luded,  durmg  the  same  period-^i^^ 
that  from  the  facta  in  tJ*c  case*  tbo  set- 
tlemeat  in  175G  must  be  taken  to  be 


(air,  and  if  liable  io  any  e^oeptloni^  it 
can  only  be  on  the  ground  of  error  or 
mistukei    and   tlie    complainant   can 
now  only  be  permitted  to  surcharge 
and  falsify,  and  that  no  further  tlan 
the  specifications  in  hia  bill.     The 
mwfi probatidi  U  on  him;  and  after  a 
voluntary  sctilcment  by  the  parties 
themselves  of  long  and  intricate  trans- 
actions, which  cannot  r.ow  be  fully 
known  or  unravelled;  the   lapse  of 
nearly    16  years  from  the  time  of  tlie 
settlement  to  the  filing  of  (l^e  bill;  the 
frequent  payment  of  money  upon  the 
bond  passed  on  the  settlement,  and 
the  death  of  the  only  miiterial  witness 
-^  the  surcharge  or  falsificatioi:i  must 
'    bo  clearly  demoni»t2-ated  and  proved* 
before  it  can  be  allowed;  and  from  a 
strict  examination  of  all  the  proofs^  it 
does  not  appear  that  there  were  any  ' 
eTFvn  or  mistakes  in  *4ie  3ettlemciit^ 
or  that  the  complainant  was  in  any 
IBanner  iqjiurad'     That  with  respe<^ 
to  the  other  partiier,  (for  whom  pro-  - 
fits  are  claimed  by  the  compIaiHant  as 
.  his  admitiiuvrator,}  it  appears  thaV  he 
was  left  out  of  the  new  partnership  of 
1733,  when  an  account  was  opened 
against  hi«A,  in  which  he  w^as  cliarged 
with  his  proportion  pf  the  nioney  ad- 
vanced by  the  other  partners  in   the 
former  partnership;. that  he  made  con* 
siderable  payments  09  t|iat  account, 
and  in   1734.  gave  l)ia  note  for  ^c 
balance,  which  was  paid  to  the  order 
of  the  complainant*   and  his  account 
closcil.    He  died  in  1760^  and  never 
clairoe<l  any  interest  in  the  partnership 
after  1753,  and  tliere  is  no  evidence 
thnt  lie  considered  himself,   or  was 
considered   by  others,  aa  a  partner. 
After  which  acquiescence  and  lapao  of 
time,  a  court  of  equity  will  presume 
that  hia  interest    waa    relinquished* 
Gover,  Uuas.v  BaU^  ^ai^r.  qf  Gomit^ 
tfc.  43 

%*  Where  the  court  of  appeals  revened 
a  decree  of  the  court  of  chancery* 
and  directed  that  the  defendants  ac- 
count with  the  complaiaaat,  and  that 
the  chancellor  hikve  the  account  stated 
by  the  anditor,  &o.  which  having  baen 
done,  and  a  decree  passed  fpr  pay- 
ment of  the  sum  stated  to  he  due  from 
the  defendants  to  the  complainant-— 
an  appeal  lies  from  auch  diierec  to  the 
court  of  appeala.  Ih. 

3.  An  appeal  Uea  Irom  an  interloeutory 
decree  oi  the  court  of  chance-TT,    /&. 

4.  '^  here  a  bill  had  been  filed  in  cbana 
ceiy  agiiin&t  ao  in&Al,  for  a  specific 
peifonnance  of  a  parol  agreement 
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cnteird  Into  bjr  the  tnccitor,  to  con- 
Tey  Und  to  his  daughter,  and  on  the 
answer  of  his  t^ardian,  and  h'w  wgrte- 
ment,  a  conveyance  was  decreed — On 
arrival  at  ajce  of  the  infant,  he  peti- 
tioned, under  the  act  of  Nortmher 
1773,  eh.  7,  for  a  reconveyance  of  the 
land — ^f^,  that  in  order  to  «how  cause 
y^hy  a  revision  and  reconsidemtion  of 
the  decree  should  take  place,  the  par- 
ty, who  waft  an  ihfunt,  may  e.\anitne 
the  proofs  for  the  decree,  and  rvsort 
to  any  error  on  its  fac^,  tending  to 
•how  that  the  coi)veyance  decreed 
ought  not  to  have  been  directed;  and 
also  that  such  decree  and  proceedings 
therein  cotdd  not  be  pleaded  in  bar 
to  the  relief  prayed.  J^ruizman  el  al, 
9  Piiet^a,  77 

5  —  The  petitioner  is  not  confined  to 
the  former  proceedings  only,  but  may 
by  fiirther  proceedings  show  himself 
entitled  to  relief.  lb. 

#.  An  infant  is  not  bound  by  the  answer 
of  his  guardian  if  he  show*  his  dis- 
tent to  it  within  the  proper  time.     Jb. 

7*  "Where  the  court  of  chancery  decreed 
a  re-conreyance  of  land,  ^hich  by  a 
fbrmei*  decree  of  that  court,  on  a  bill 
filed  against  an  infant  for  a  specific^ 
performance  of  a  pafol  agreement  to 
convey  the  land,  liad  been  directed  to 
be  conveyed.  Jb. 

8.  On  a  bill  in  chancer^'  by  R,  the  re- 
presentative of  J,  deceased,  to  obtain 
from  B,  the  executor  of  J,  an  account 
of  Ins  administration  of  the  personal 
estate,  and  payment  of  the  balance 
due  from  him;  also  to  obtain  horn  B  a 
conveyance  of  certain  tracts  of  land, 
which  had  been  mortgnged  or  convey- 
ed in  trust,  S;c.  in  1766,  by  J,  to  cer- 
talo  of  bis  creditors,  and  by  tliem  con- 
veyed to  B,  on  receiving  the  balance 
of  the  mortpge  debt — Ili/d,  that  the 
deeds  of  1766,  fi-om  J  to  his  creditors, 
are  to  be  considered  as  mortgages  or 
deeds   of  tnist  ma<Ie  to  secure  the 

Sayment  of  money  due  to  certain  ere- 
itort  of  J;  that  the  redeemable  quali- 
ty incident  to  mortgages  or  the  result- 
Sng  use,  was  not  extinguished  or  des- 
troyed by  tlie  power  vested  in  the 
deeds  to  sell  the  knd5.  That  B  being 
the  executor  of  J,  and  having  com- 
pounded the  debts  due  on  the  mort- 
l^ges  or  deeds  of  trust,  with  the  cre- 
ditors of  J,  for  a  sum  rouoh  below  the 
value  of  the  lands  ahould  not  take 
any  benefit  of  the  composition  to 
himself;  but  any  advantage  resulting 
iberefrom    should  devolve   oq    the 


other  creditors  of  the  testator;  iBdthe 
.  nght  of  the  surplus,  if  any  slioiiM  n- 
main  after  pavment  of  the  dcto^ 
should  vest  in  his  representative,  upon 
the  principle  that  he  vlto  accepti  t 
trust  takes  it  for  the  emolument  of  ibt 
persons  for  whom  he  is  trustrd,  snd 
not  to  take  any  benefit  to  bimseIC  3V- 
nrr  v  BouchtU*^  Lx'r.  del  99 

9.  The  court  of  appeals  bavirfrwm- 
ed  a  decree  of  the  court  of  cluucm, 
made  a  statement  of  the  aceouot  be* 
tween  the  parties,  and  decreed  «• 
cordjngly;  and  ah«  decreed  thiltiic 
chancellor  make  and  pass  all  nrcesa- 
rv  orders  for  carrying  their  decree 
into  effect.  IbM 

10.  To  a  bill  in  chancery  for  the  ssle  of 
roortgTi^ed  premises,  the  deiembt 
answer^<l,  that  the  mortgage  v» 
executed  to  necure  the  px}nicntof 
money  loaned  at  a  usurious  intcrctf, 
and  he  exhibited  certuin  intcrropto. 
ries  to  be  answered  by  the  compU- 
ant — /{eidy  that  the  principle  of  ei^)- 
ty  is,  tliat  no  per5on  is  bound  to  a- 
swer  so  as  to  subject  himself  to  pv- 
ishment;  but  not  so  where  the  »ns»tf' 
ing  would  create  or  occasion  a  Icife- 
ture  of  his  chiim.  The  answer  oftbe 
complainant,  admitting  the  vsm, 
might  subject  him  to  a  fbrfeiture  u 
fine  for  the  offence.    LegouXt  «/*• 

11.  Where  the  person,  who  njaybr? 
borrowed  money  on  usunous  intewtf, 
seeks  relief,  he  must  do  cqnitT,  vA 
do  what  is  right  between  tlte  pArtie^ 
which  is  the  paying  or  teodmagi^ 
is  legally  due.  ^ 

12.  WH  by  his  will,  bequeathed  ik- 
gacy  to  W  II  IT,  the  complsinsi)t,»»i 
appointed  S  W  and  S  J  W  hiseiew- 
tors.  S  W  acted  as  exerntor,  ib^ 
possessed  himself  of  the  personal  »• 
tate  of  the  deceased.  W  H  »l«  bf 
his  will,  deviated  to  S  J  W  »!»*» 
tracts  uf  land,  which  he  msde  chtrge* 
able  with  the  legacy  to  yi  HH,i« 
case  the  personal  estate  should  b« 
de^cient.  S  W. never  passed »BT«f; 
count  of  the  pepwnsl  estate,  and  ^' 
H  H  brought  suit  at  law  for  bis  lega- 
cy, but  not  being  able  to  pwn'e  «ssett, 
S;,c.  his  suit  was  dismissed  S  W  n 
dead,  and  by  his  will  appointed  H  W 
his  executrix,  who  acted  as  such,  ind 
possessed  herself  of  the  pcrsoatl  »• 
tate  of  S  W,  more  than  suflBcient  to 
pay  the  legacy  to  W  H  H.  A  billm 
chancery  was  Vterwuds  broufbt  b; 
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W  H  H  Bgainit  B  W  eir«€Vtns  of  S 
'W,  and  S  J  W,  charging  tl'.e  above 
&ct»,  and  thai  W  K  ktl  a  large  real 
and  perianal  estate  more  than  Buffi- 
eitnt  to  pay  all  hia debts  and  legacies. 
Tiie  bill  was  taken  j^ro  ccnfrsio  egain&t 
H  W,  aod  she  appealed  to  the  court 
of  appealA—  Jleia,  that  if  the  facts  stat- 
ed in  the  bill  are  not  sufhcicnt  to  en- 
title the  complainant  to  the  relief 
prayed,  be  cannot  rc:sort  to  the  an- 
swer of  the  defendant,  the  proof  taken 
in  the  case,  or  any  extraneous  matter 
to  supply  the  defects  in  the  charged 
contained  in  the  biii.  The  bill  did 
not  charge  that  the  penmiai  estate  of 
W  H  was  suificient  to  pay  the  debts 
and  legacies.  It  charged  that  the  i'cal 
and  personal  estate  were  sufficient.  It 
charged  tliat  S  W,  executor  of  W  H, 
possessed  hinrtself  of  the  personal  es- 
tate of  the  deceased  to  a  considerable 
amount,  but  it  did  not  state  that  personal 
estate  of  W  H  came  to  the  hands  of 
the  executor  sufficient  to  pay  all  debts 
and  legacies.  It  did  net  state  that  S 
W,  the  executor,  wasted  or  misapplied 
the  personal  assets,  so  as  to  create  a 
liability  on  his  executrh:  to  the  amonnt 
so  wasted,  and  to  make  his  personal 
estate  the  fund  out  of  which  it  was  to 
be  paid.  It  did  not  state  that  any  part 
of  the  personal  estate  of  W  H  can»e  tp 
the  hands  of  H  W,  executrix  of  S  W. 
Every  bill  in  chancery  must  state  suf* 
Hcient  facts  to  entitle  the  compluinaitt 
to  the  relief  prayed,  or  rt  lief  untler 
the  general  prayer.  There  wore  not 
facts  charged  in  the  bill  sufficient  to 
make  H  W,  executrix  of  S  W,  risblc 
to  pay  the  complainant's  legacy.  The 
bill  to  make  her  hable,  ought  to  have 
charged  the  facts  herein  before  stated. 
The  hill  being  substantially  defective, 
the  chancellor,  on  np plication,  would 
have  granted  leave  to  a^ien<l,  nnd  the 
defendant  must  have  answered  the  a- 
meiided  bill.  l\  W,  as  executrix  of 
S  W,  was  not  the  legal  representa* 
tive  of  W  H;  and  there  were  not  suf- 
licient  facts  stated  in  the  bill  to  charge 
her  as  e^^ecutrix  of  b  W  with  the  pay- 
ment of  the  legacy.  We^Vt  Ejfx^ 
V  HaU,  221 

13.  On  a  bill  filed  in  chencer\'  in  the 
name  of  the  obligee  in  a  bond  which 
bad  been  assigned  to  a  third  person 
-who  was  not  made  a  party  in  the  cause 
— Heldt  that  the  assignee  of  the  bond 
should  have  been  made  a  party.  Coale, 
etal,p  Mildred^8  Jidin*r.  27tt 

14*  The  court  of  chauccry  lus  do  autho- 


rity to  decree  a  specific  e xccutjort  of 
8  contract  entei'cd  imo  by  a  tenant  m 
tail  of  entailed  lands,  against  the  heir 
or  issue  in  tail,  the  act  of  November 
1773,  cA.  7,  extending  to  cases  only, 
where  the  heir  was  hound  to  hillil 
the  contract-  of  his  ancestor.  JHaiirid^e 
V  l)oTicy*»  Lessee^  3l>2 

15.  - —  Where  the  court  of  chancery 
did  so  decree  on  a  talse  representa- 
tion of  the  facts,  and  the  question  wlie- 
ther  the  ^eir  in  tail  was  bound  to  con* 
vcy  the  land  in  completion  of  the  con- 

'  tract  was  not  before  the  chancelk>r^ 
nor  couid  arise  in  the  cas<-^Caii  stull 
decree,  and  the  convejanee  mad« 
pursuant  thereto,  conclude  the  heir 
in  tail,  and  operate  to  divest  his  right 
to  the  land?     f^tre.  Ih. 

16.  M,  a  ft-me  sole,  under  the  age  of  21 
years,  but  above  the  age  of  16,  bjr 
power  of  attorney,  authorised  her 
brother  J  G  to  make  a  <ettkment  with 
tt  P,  the  executor  of  N  Gj  hither  of 
XI,  of  her  portion  of  her  father's  real 
and  personal  estate.  Such  settleroerx 
was  made,  and  personal  property  ua« 
delivered  to,  and  a  receipt  g'rven  by 
J  G  to  R  P.  On  which  settlement  U 
became  indebted  to  R  P  in  i;617  9  tf, 
for  which  sum  J  G  gave  his  bond  to 
B  P.  On  a  bill  filed  in  chancery  by 
M,  and  her  husband,  against  the  exe- 
cutrix of  R  P,  to  set  aside  the  settle- 
ment so  made,  and  to  have  an  accotint 
of  the  said  estate,  the  defendant  plead- 
ed and  relied  on  the  s:iid  settlemeiit 
and  pavment  to  J  G,  as  a  bar  to  the 
claini-^^i/c/ef,  th^^t  t-lie  saiil  settlement 
be  annulled  and  set  aside,  and  that  the 
defendfvnt,  as  executrix  of  R  P,  she 
having  admitted  assets,  account  with' 
the  complainants,  £;c.  I^otUii£;er'4 
JCjifx.  ei  al.  V  :Sfifiurt  et  ts-.  M7 

17.  In  cases  of  intestacy,  or  there  bein^ 
no  central  V  direction  by  will,  a  female, 
above  the  sfcc  of  16,  would  be  capa- 
ble of  aiiihopising  any  person,  by  a 
common  orclci,  to  receive  her  cst^^te, 
by  which  she  would  be  bound  as  far 
as  any  payment  or  delivery  should  be 
made.  But  it  is  not  so  clear  that  she 
would  be  bound  b\  a  settlement  mad« 
by  her  agent,  ahhough  specially  au- 
thorised by  her.     Per  KiUy,  ihan. 

18.  On  a  bill  filed  in  chancenr  by  E  11 
.p,  to  vacate  a  sale  made  of  his  landa 
when  he  was  a  minor,  bv  !•:  1),  a  trus- 
tee appointed  ui^der  a  iccree  of  the 
court  of  chancery,  which  were  (it  waa 
alleged,)  purchased  by  S  G  for  the 
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H^  of  E  D,  Hit  ^iwte#^  Wl4  to  aimti] 
tKt  (Ictds  esecutfrd  in  conarquffnce  of 
Hi^t  sale— ^t^  that  th(;i«  btfing  vuf- 
ftcieat  eridcnce  to  pruve  that  8  G  did 
j^rchaftc  tlie  Und*  in  question  for  E 
P^  i|m^  tnittec;  aiid,  on  the  c8t|J)lished 
priiKipIc,  that  a  Iruatee  can  aevur  be 
4  purchaser  at  hit  own  mle,  the  detrda 
MmIc  in  convcquf  nee  tlicrcof  be  rai- 
fWted — there  b«ing  no  fvidencc  that 
|&  U  D»  the  only  peraon  interested, 
•ver  Msenttd  to  the  pAtrchase;  and 
tM  £  il  U  pay  ^o  £  D  the  amount 

Ehid  by  him  for  the  nurch^ise  of  the 
mls»  Bin.    Botdcy  v  l)wHy*9  Hcin  ^ 
JSv'n,  Hal  410 

}9.  ^'here  it  aeemed  to  be  nnneceaaary 
that  the  lefifatc^s  alHHild  be  niade  par- 
lies to  a  bill  filed  ajjpunst  the  heivs  and 
rKcotiton  of  the  testator  i6y 

fO>  1^  ^eema  not  to  b^  necessary,  on  a 
bill  filed  to  set  aside  a  sale  made  by  a 
tivstee»  to  make  the  represcntatirea 
of  the  person,  whopiirclmuMl  at  such 
aale  for  the  benefit  of  IbQ  trusteei^ 
pwrties  to  the  miit.  /b. 

§!•  Mhere  laads,  which  had  been  ^ort* 
gtkCfed,  were  decreed  to  be  sold  on  a 
bilTfiled  in  rhiiii«9r>  by  the  ifiortgagee, 
and  tuch  lands  were  soUI»  the  pro- 
ceeds of  the  sale,  if  there  n  a  iudg- 
ment  afi^iunst  the  mort^^ugor  pnur  to 
the  mortfage,  is  fir»t  to  be  applied  to 
the  payment  ot'  stich  jiidgn>^-nt,  that 
having  a  pre^i^nce  to  the  chum  of  the 
mortgaifee.  BeUv  Brown^$A(im*r.AHi 

§3.  U  VV  tiled  a  bill  in  chancery  a{«a'wa 
J  J,  to  preclude  him  from  obtaininjr  ^ 
ffrant  for  a  tract  of  Innd,  ivitiun  the 
linos  of  the  surtey  of  which  tmct,  D 
Vf  claimed  Und^  and  ia  1804  by  de- 
cree, J  J  was  directed  to  convey  to  D 
IV  the  land  so  claimed  by  him.  D  W, 
a/terwurds  in  ]8iHt>,  filed  a  bill  s^nst 
^  J  ajMl  U  J,  who  had  been  in  posses- 
sion of  the  Und  since  17^6,  for  an  ac- 
count of  the  wock!  ttnd  timber  cut  off 
by  tlteiBy  and  for  the  rents  and  profits 
of  the  Innd.  J  J  and  B  J  in  their  an- 
swer, stated  fhat  tl;4;y  had  made  cnn- 
fiiderable  iD>prov^ments  on  the  land, 
ynore  than  the  value  of  the  rents  and 
prwfitft,  Ibr  which  they  clnimeil  to  be 
allowed,  and  they  relied  on  the  act  of 
Irmitatiofis  as  a  bar  to  an  account.-^ 
J/iid,  1.  That  the  former  decree  for  a 
conveyance, lie,  was  no  bnrto  this  suit, 
2 .  That  no  aUu^  anoe  ought  to  U«  made 
for  improveroentp,  nor  any  charge  al- 
lowed to  be  maile  for  tlie  wood  and 
timber  cut  off  llie  land.  3.  That  the 
fk^l  oflimUation!)  w  as  g  bar  to  the  rents 
and  profits  claimed  for  the  three  yeart 


nett  piM«difii^  fh%  filjig  Ui^  wn. 

mst  pJ.^B.  JarreiU  485 

23.  The  court  of  chancery  viQ  grant 
relief  against  a  judg:ment  readere^bj 
con^sion,  in  au  action  at  law  upoa  a 
prooiiBsor)'  note  givrn  for  a  usurious 
consideration,  on  payment  of  tlie  real 
sum  due,  witJi  le|^  inteifft.       R'esi 

i$ee  Devise  3. 

n f aclpr  I. 

<*»>  Faitner  &  Farlaerslwp  3. 

COUBT  OF  OYER  t  TERMINER,  tc. 

|.  A  speckil  court  of  oyer  and  teqiiincr 
and  gaol  dehvery,  acting  under  a  com* 
■^issipp  from  the  governor,  has  all  Ui^ 
powers  and  jurisdiction  uhich  can  be 
exercised  by  the  cyuntv  court  in  cfimi- 
nal  ca^ea*     Horsey  r  'thi  Slute^  2 

S<^  Cra»inal  ProUcutioo  1,  ^>  3. 

COVENANT. 

1.  Covenant  on  a  cpntrapt,  whereby  tb« 
plaintiff  agreed  to  finish  the  carprn- 
ter  and  joiner'«  work  of  a  house  for  the 
defendant,  in  a    plain  workmanlike 

,  manner,  as  mig^t  be  adjudged  by  a 
carpenter  or  joiner,  to  be  thercaAer 
appointed.  The  plaintiff  progressed 
in  the  work,  bi^t  waa  prevented  (rpm 
completing  it  by  the  defendant,  who 
diflcharg-ed  him*  A  valuation  waa 
made  ^*  the  wqrk  done,  by  persona 
not  appointed  by  the  parties,  and  evi- 
deuce  given  of  tl)e  damage  sustained 
by  the  plnintifi^/i^/i/,  that  the  pUin- 
ti0*,  in  order  to  entitle  him  tu  recover^ 
was  bound  to  show,  by  a  person  or 
persons  appointed  (or  that  pm-pose 
by  the  parties,  that  a^  far  as  be  had 
progressed  in  the  build>n|(  he  hud  e&e« 
cuted  it  in  a  plain  worlunanlike  man- 
ner; and  that  as  the  pUdntiC  h;id  of- 
fifred  no  ^ch  evidence,  it  was  irrele- 
vant to  go  into  evidence  to  show  that 
he  was  prevented  from  going  on  with 
the  work  by  the  dqfeudantSt  or  to  go 
into  any  evidence  of  the  flamage  i^us- 
taintfu  by  him.  Knnmv  O'tooiKr, 
tivx,  163 

2.  Covenant  00  a  written  promise*,  od- 
der  leal,  made  in  1799,  by  T,  to  coo- 
ve}  to  S  six  acres  of  bod,  lying  in  a^ 

E articular  place,  tl»e' purchase  qion^ 
einjt  received.  There  haA  been  » 
grant  made  to  T  and  8,  and  Qthc^s*  as 
tenants  in  c{)inmoo»  ^  ^7  acres  of 
land,  which  had  not  been  divideil,  and 
tl)e  MX  acres  wene  a  part  of  the  Uact. 
T  died  in  1300,  having  refused  to  exe« 
Cttte  a  deed  fjw  the  hf>d«.  but  tUe«« 
vas  no  evidence  that  a  deed  bad  bjsen 
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4)tAt  S  WM  entitled  to  recover  of  the 
ftdminisiratora  of  T,  unless  they  ppov- 
•d  to  the  jury  tiuit  T  hsJ  made  a  re* 
iriikr  and  legal  cOnTeyance  of  th«  fix 
acres  of  land  to  S,  or  bad  tendered  a 
deed  fo^  the  same  Putjfoini'$  Jdmr's. 
V  Furpomtt  165 

5.  — -The  court  rduaed  to  ditect  the 
jury  iR  the  above  ease  that  T  was  en- 
titled to  a  reasonable  time  to  hk^t  the 
land  divided  between  the  several  tc- 
nanu  in  oommoo,  before  he  was  bound 
.to  make  the  conveyance  of  the  six 
acres,  and  that  T  died  before  that 
reaspnable  time  had  expired.  Und,  116 
4.  In  a  deed  of  conveyance  from  A  to 
B,  for  part  of  a  tract  of  land  caJJed  C, 
described  by  coorsei  ind  distances, 
th^re  wto  a  covenant  by  A  with  B,  stat- 
'??  *****  "«rhereas  there  issue  out  of 
Jimee's  Ihlis   two    pacesr   or    wMer 
courses,  into  Umt  part  of  0  remainiiijr 
unsold,  which  races  intersect  the  S  3** 
E  359  perches  line/'  one  of  tlie  coOrtes 
of  that  part  of  C  conveyed  by  A  to  D* 
And  it  was  agreed  between  the  par- 
ties,  and  covenanted  by  A  with  0, 
••that  B,  his  hch^  and  ossignfi,  shall 
have  the  full  and  free  use  and  entire 
bcneat  of  the  said  two  races  or  water 
courses,  as  soon  as  they  intersect  the 
Mid  S  30  E  35&  poTclwtt  line,  and  that. 
neither  A,  nor  bis  heirs,  kc  wHI  at 
•ay  time  hereafter  aker,  change  or  di. 
l*ot,  the  oooise  of  the  said  two  l*ces 
or  watMT  courses,  from  their  present 
sOfiroes  through  their  present  chan- 
nc^  or  iiyure  the  said  waters  in  their 
•aid  courses,  bul  tliat  the  same  shall 
flow  freely  and  uninterrupted  throo<rh 
tliejf  plfesent  channels,  until  they  iti- 
tenect  the  said  S  3«  R  359  perchei 
line,  except  such  pjift  thereof  as  may 
be  neeessary  to  water  the  meadows  of 
the  said  A  m  his  hnds;  and  that  the 
aaidB  shaO  have  free  aceess,  with  or 
"w^hout  workmen,  to  tlie  sources  of 
the  nam  faces,  to  increase  the  streams 
of  water,  or  to  do  any  other  matter  or 
thmgto  them  that  he  may  find  neees- 
•trylbr  their  improvement;  andthrft 
A  shafl  md  win  at  all  time^i  hereafter 
Jceep  the  said  races  or  water  courses, 
practedinif  from  the  south  western- 
most part  of  the  tract  called  C,  in 
good  order  and  repair  through  that 
tract,  until  it  interHect*  the  said  S  3<» 
E  359  perches  Ime"— Jlfeit^,  that  upon 
•  conetruetion  of  the  whole  covenant 
taken  together,  the  intention  of  t?,e 
parties  wai^  that  A  should  permit  the 
water  to  ftow  through  Cfi^tain  chan- 
at!*  over  his  land,  as  designated  ia 


the  tbv(!T\Mty  fbr  th  6  beti^  of  B,  and 
that  if  the  water  did,  at  the  date  of 
the  covenaiTt,  fiow  through  those 
channels  or  races,  A  was  botuid  to 
keep  them  in  such  order  and  t^pair* 
as  that  the  water  mi^  Always  after 
eontinue  to  flow  as  freely  as  at  that 
ttrae;  but  that  if  the  ^ater'dtd  fiot,  md 
could  not,  come  into  and  flow  thtougli 
tfte  upper  race  or  channel  at  the  dtte  * 
of  the  c'ovenairt,  then  A  was  aot 
hound  to  deepen  or  widen  the  r«ce 
for  the  ptirpose  of  conducting  the  wa- 
ter to  the  land  purdiased  by  B.  Oar* 
roll  V  C»ckey*9  Mm*m,  38^ 

5.  Ia  covenant  on  articles  ofagreeroetit, 
whereby  E  covenanted  "to  finish  the 
carpenter's  and  jolner'i    work  6f  4 
house  for  W,  in  a  plain  workmanlike 
ttianner,  as  may  be  adjudged  by  a  Car- 
penter or  Joiner,  as  may  be  hereafter 
appointed,"  the  dechiration  (omitted 
to  he  stated  in  the  report  of  The  case,) 
averred  that  E  tHd  finish  a  certaih  psart 
of  the  work  in  a  pkin  workmaoDke 
manner,    and    offered    to  finish   the 
whole  work,  but  W  rt^fttsed  to  permit 
him;  that  affer  ire   had  finished  shid 
part  of  the  work,  G  H,  a  carpenter 
and  Jomer,  was  mutuanyafppoifited  by 
E  and  W  to  idjifdge,  &c.  and  who  did 
adjudge  that  said  part,  &c.  was  done 
in  a  plain  workmanlike  manner;  and 
also  that  T  C,  by  the  appointtfient  of 
E  and  W,  measured  tlie  seitd  part,  &c. 
E,  in  support  of  the  declaration,  oflVr- 
ed  to  prove  that  tV  had  appointed  l> 
H  to  measure  and  adjudge  the  work 
done  by  E,  hut  that  D  fl  refused  to 
act  unless  some  other  persons  werea0* 
pointed  to  dct  with  him;  that  W  then 
nominated  G  ft,  i  n  and  J  M,  for  that' 
purpose,  with  which  arppointment   fe 
was  satisfied;  that  Q  H,  D  H,  J  B  and 
J  M,  (all  being  carpenters,)  each  of 
them  did  individt^aRy  measure  and  ei- 
amine  everj'  part  of  the  work;  Mid 
that  G  H,  in  mnkmg  np  his  opinion  of 
the  work  did  not  rely  upon  the  in- 
formation of  any  person  but  himself, 
and  that  his^  judgment    a-as  formed 
solely  from  his  own  roeasuivntent  and 
observation;  but  that  G  H  did  not  con- 
ceive himself  atrthorised  to  act  alone^ 
ftnd  said  he  would  not,   without  the 
other  persons  so  appointed  acted  also. 
G  H  informed  E  that  he  together  with 
D  H ,  J  M  and  J  R,  had  adjudged  and 
theosured  the  work,  upon  which  E  ex- 
pressed h\%  entire  approbation — Held, 
that  the  evidence  should  not  he  permit' 
ted  (•»  go  to  the  jury  to  stipport  E's  de- 
etaraJion.  EnnUav  O'C&NneretwC.  164 
See  Policy  of  Insurance  1, 
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1.  reruin  otijectiont  made  in  Arrest  of 
judgment  oa  •  verdict  of  giiilty  in  a 
criminal  prosecution,  tried  under  a 
cooimiision  of  oyer  and  terminer,  8tc. 
overruled,  riz.  Variances  betveen  the 
namea  of  the  mnd  and  petit  jurors 
who  fbuntl  the  indictment  and  verdict, 
and  those  return^  on  the  oe/urr— as 

'  to  the  manner  of  issuing  Ihii  venur  to 
■nmmon  th*  jury — the  committhiff  the 
ftrisoner  without  his  being  brouffht 
into  court  by  a  eapias-^-iU^  not  issuing 
•  enpiaa — there  being  no  presentment; 
and  it  not  appearing  thiU  the  j'lrorj 
were  freehokiera.   Ihrset/  v  1%6  *SicUCf 

8.  Tlie  court  of  <^er  and  terminer,  ficc 
lor  ^o/^iTiare  county,  have  an  undoubt- 
ed power  to  order  the  record  of  pro- 
ceedings, 6n  an  indictmertt,  to  be 
transinitted  to  an  adjoining  county 
court,  the  party  charge<l  having  pre- 
vio4isly  compKu'd  with  the  directions 
of  the  act  of  18UJ,  eh.  65,  «.  49.  Da- 
rin V  The  Staie^  151 

2.  The  criminal  court  of  BaUimorr.  coiin- 
^,  although  denominated  the  court  of 
oyer  and  terminar,  £cc.  must  he  con- 
fidcred  as  a  branch  of  BaUimofe  coun- 
ty court,  ezerciHing  criminal  jurisdic- 
tion only,  which  is  vested  in  all  the 
otlier  count  V  courii.  lb» 

Adjudgment  2. 
-'>—  Sodomy  2. 


BAMAQBS. 

Sm  Judgment  S,  4,  5. 

DATE. 
iSse  DepositioR  3. 

—  Kvidencc  43. 
— —  Grant  5. 

—  Promissory  Note  4,  5,  S. 

DAY  BOOfu 
Set  Evidence  28, 

DE  B£N£  ESSE* 
&c  Protest  2. 

DEBT. 
1.  J  W  by  his  note,  under  seal,  promis- 
ed to  deliver  to  R  W,  on  or  before, 
&c.  a  horsf,  to  be  valued  by  two  ju- 
diciotis  men  at  #75,  and  in  case  of  a 
diAagrccment  in  the  persons  so  ap- 
point e<l  to  appi'aise  the  borne,  he  held 
fiimnelf  bound  and  indebted  to  R  W 
in  the  siim  of  $TS,  On  this  j>ote  an 
action  of  debt  waa  brougtU  fur  the 


#75,  and  the  note  yu  decUreA  iijy«| 
as  if  it  had  been  given  expreuly  fbf 
the  payment  of  tlut  sum.  A  special 
demurrer  to  the  declsration  tss^ 
for  causes,  a  variance  between  tbe 
note  and  that  set  forth  in  the  decltn. 
tjon  —that  there  was  no  avenneAt  tW 
J  W  did  not  deliver  the  horse  to  be 
valued,  nor  a  disagreement  of  tbe 
persons  appointed  to  apprsise  the 
horse,  nor  a  demand  of  or  pefuid  by 
#  W  to  deliver  »uch  horie.  The  dc* 
murrer  was  ruled  good,  ffofcif 
iVuUins.  565 

DEBTOR  &  CRBDITOIU 
&«BiUof3ale3. 

DECLARATION. 

1.  If  the  prior  counts  in  a  declsrstion  la 
an  action  of  atswnpsiit  set  out  s  con< 
sideratioiu  and  the  Isst  count  rcfen  to 
them,  and  is  founded  on  the  consid^ 
rations  specified  in  those  co'.ints,  it 
incorporates  so  much  thereof  in  the 
last  count  as  to  render  it  valii.  itoifi 
Jd/n'r,  V  SenU,  2S 

3.  The  plaintiff  eannot,  under  tbe  »ct 
of  1809,  eh.  153,  take  a  judgment  opt 
count  in  hU  declaration  upon  vbich 
he  had  given  do  evidence.  WiU» » 
Afiiehcil,  91 

3.  Where  there  had  been  a  verdict  fe 
the  plaintiff,  in  an  action  brou^t  ia 
the  name  of  the  assignee  of  a  proaii' 
sory  note,  which  was  not  payshle  ts 
the  payee,  or  order,  or  bearetf  jade* 
ment  oa  the  verdict  was  arrested,  » 
though  there  were  other  good  cocnti 
in  the  declaration.  Mimd  9  Biw^ 
gold,  216 

4.  Whatever  is  alleged  in  e  decUntiat 
as  imluccment,  and  it  not  iropertineot 
and  foreign  to  the  action,  nrnst  be 
proved  as  alleged;  and  when  s  coo« 
tract  is  alleged  and  described,  s  nri- 
encc  between  the  contract  alleged  iwl 
that  proved^  is  fatal,  whether  the  ic- 
tlon  is  upon  tlie'contraotKtiri^  Of 
upon  some  collateral  matter.  Hw 
V  Gllmor,  ei  ml  ^ 

5.  A  declaration  in  oHumpmi  for  h»^ 
stock  sold,  and  offei^  to  be  trstf- 
fcrred,  &c.     Coloinv  ff^SUami,     38 

6.  A  declaration  in  eovenmnl  on  a  pofi^ 
of  insurance  executed  by  an  sjentw 
the  assured  MxryhndlnttsrffKcCo^ 
party  v  Graham^  ^ 

7.  A  declaration  in  ^iimiipr  for  false  lt»t^ 

ments  in  an  affidavit,  &c    ^*^  * 
Mitchell,  2! 

8.  A  declaration  in  tettuT^pmi  on  a  fo- 
reign bill  of  cJLcUa|e,  by  IbeMCdoJ 
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ttiAonm,  vh9  M  piucf  the  blU,  ^gainiit 
the  payee.     Clarkf  v  ffarrisp  167 

9.  A  dcQlaration  in  anumpsii  on  i^  tpe- 
clal  »{n*9emeiit  for  Uie  mb  of  brandj, 
ivliich  the  defendant  refused  to  accept, 
&c.  and  where  thq  matter  was  refer- 
red to  arbitrators,  who  awarded,  &c. 
Wakh  p  Gihwr,  ei  a!,  383 

to,  A  declaration  in  twump^  o|i  a  i^ote 
in  uTitingTt  whereby  the  defendant 
promiflcH  to  pay  to  th.e  plainti^*  cer* 
tain  sums  of  n^pney  due  to  the  pl^in^ 
tiff  from  divers  person*,  ort  bond,  open 
account,  &c<     Seott  v  Laneasier,    441 

Jl.  A  declaration  in  tkbi  on  a  note,  un* 
dcr  scaI,  to  deliver  «  hpr^e,  &c.  or 
pay  a  certain  sum,  fitc  .  WkU0  y  ifai" 

wSte  Amendment  1. 

—  Award  8,  10. 
.-—  Bill  of  Bxchangje  f , 

f^ Contract  3,  4. 

.—  Covenant  5, 8. 
♦.—  DeUl. 

*-^^  Demise  1. 
~—  Ejectment  7,  8. 

—  Ejectment  3,  4,  $. 
*— ^  Policy  of  Insunwce  V 

•  •— ^^  Variance  1. 
-—  Verdict  5. 

beclahations. 

^EYidence  22,  30. 

DECEE^ 

t,  A  bill  filed  in  chancery  by  an  infiuit 
on  bis  arrival  of  ag«,  for  a  reconyey- 
»nce  of  land,  by  jk  former  decree  di- 
rected to  he  conveyed.  See  coubt 
or  ciAKcsmr  4,  $,  &,  and  Frutznum  v 
Piknil,  77 

fkt  Court  of  Appeals  1, !?,  3,  4. 

-*-  CoiirtofChanccry  2,  3^  l^f. 

—  Evidence  o4. 
- —  In&nt  1,  2. 
— —  Pleadin|^7. 

«5!|e  Conveyance.  . 

DEFECTIVE  COUUON  BBCOTE- 
^  BY.&c. 

S^  Ejectment  29. 


i»«PleadiHffl 


DEFENCE. 


iS^MOIft  1. 


DEUVEnt. 


DE*.nSR, 
•1,  The  demise  Uid^  in  a  declaration  in 
ejectment   being   prior  to   the  time 
ti^u  the  lessor  of  the  p1aintiir*4  titlq 


^cctued,  the  pUuntifF  could  not  reco» 
ver.  Wood  t  Grundy  ^  ^Jfiomburgh's 
Lessee,  19 

$^e  Amendment  1. 

— -  Kjectn^ent  7,  8,  19,  20,  21,  3iS. 

-*-*  Mesne  Promts  2. 

Verdict  7. 

DEIfURI^ER. 
Ses  Pleading  4,  5. 

DEPOSITION. 

1.  A  vohpitary  affidavit  ranks  In  6<|nat 
grgde  with  hearsay  testimony  in  the 
scale  Qf  evidence,  and  in  no  case  is  re- 
ceived where  better  testimony  can,, 
from  the  nature  of  the  case,  be  had^ 
Patterson  v  Maryland  Inmrimu  Com' 
ponyt  71 

%  Depositions  taken  under  a  warrant  9f 
resurvcy  issued  in  a  fqrmer  action  of 
ejectment,  and  returned  by  the  sur- 
veyor with  the  plots^  are,  the  witnesses 
l>ein|r  dead,  evidence  ag:^inst  the  par* 
ties  to  the  suit,  and  aii  claiming  under 
them.    Steuartf  et  at.  Leasee  w  Masonp, 

507 

fl-  —  The  depositions,  tho*  dated  m 
<lay  after  the  d?ite  of  the  execution  of 
the  warrant,  will,  if  returned  with  the 

Slots,  be   considered  prima  facie  aM 
fcving  been  taken  on  the  survey.   76. 

4. The  sheriff  on  such "  warrant  iM 

autboriscd  to  take  aH  depositions  re^* 
lating  to  the  matter  in  dispute  between 
the  parties,  and  is  not  confined  to  the 
taking  of  such  testimony  only  as  re« 
lates  to  the  bounds  of  the  land  to  b« 
surveyed.  Jb^ 

See  Commission  &  CommisaioQer^  2. 

—  Protest  1,  2. 

DESCENTS, 
1,  i  %  seized  of  lands,  died  fnteftAt* 
in  1794,  leaving  A,  a  Mi\^  and  J,  e 
daughter,  l^etween  whom  a  diris;on  and 
partition  were  made  accor.ling  to  iaw. 
In  1797  J  died  intestate,  and  wKhoot  is- 
Hue,  leaving  A,  her  brother,  her  heir 
at  law.  In  1810  A  died  intestate,  and 
without  issue,  or  fkther,  mother,  bro* 
thers  or  sisters,  or  descendants  from 
cither,  but  leaving  8,  the  eldest  son 
of  W,  deceased,  who  was  the  eldest 
brother  of  J  6,  and  who  iras  the  el- 
dest and  only  uncle  of  A,  and  which  W* 
died  before  A.  Also  other  childreit 
mnd  grandchijldren  of  W,  and  the  chil- 
dren, grandchildren,  and  great  frrand- 
chUdren,  of  sisters  of  J  Q.-^MId,  that 
the  lands  which  descended  from  J  te 
ber  brother  A,  on  his  death  intestate^ 
and  without  issue,  were  embraced  by 
tUq  aa of  1766,  d&.45« ta  dkwi^Cr^ 
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•cents,  and  weft  to  dewena  uraer  the 
proviiionsoftlmtact.  SUwutVm  Le$ut- 
wEw^nu,  ,    287 

5.  A  S  died  in  1810,  mteslate,  and  with- 
out issue,,  seized  of  lands  wliich  de- 
•cended  lo  him  on  the  part  of  his  fa- 
ther, leaving  no  mother,  brother  or 
sister,  or  anv  descendants  from  cither^ 
but  leaving  the  children  and  grand- 
children of  an  uncle  and  aunts,  the 
brother  and  sisters  of  his  father— J/cA^ 
that  the  children  of  the  deceased  un-v 
de  and  aunts  took  ptr  cupUa^  and  not 
per  sHrpe$,,  to  the  exchision  of  tlic 
grmodcliildren.  SUwart  9  CoUUr's  Lea- 

jSm  ejectment  36. 

DESCmPTION. 
Set  General  Description. 
—  Parol  Evidence  2. 

DF.VISE. 
1.  If  L  by  his  will  devised  as  follows:  «I 
give  and  bequeaili  to  my  dear  wife  A 
h,  for  and  during  her  natural  life,  my 
tf»ct  of  land  and  plantation  called  C, 
('sate  OHd  except  the  Rope   Walk.  J 
•'Item.    1  give  and  bequeath  to  my 
dear  son  G  L,  his  heirs  ami  assigns, 
jny  tract  of  land  called  C;  hut  in  case 
my  said  san  should  die  before  he  at- 
tains of  legal  age,  and  without  issue, 
then  1  leave  and  bequeath  the  said 
tract  of  land  called  C,  to  my  dear  wife 
A  L,  or  her  assigns,  to  be  at  her  own 
will  and  disposal,  at  it  originally  was, 
wave  and  excfjtf  five  ccres^  to  he  laid  off** 
*    Jic.  ^*wnd  that  wfd  Jive  acres,  tsgetker 
tuUh  the  rope  walk,  /give  and  beneath 
to  my  dear  nephew  D  JS,  hie  heir*  and 
astigne.    And  it  is  further  my  inten- 
tion, that  if  my  dear  wife  should  <tic 
before  my  dear  son  G  L,  so   that  my 
estate  be  vested  in  him,  and  he  should 
lilerwards  die  before  he  attains  legal 
age,  and  without  lawful  issue,  then," 
&c.     Ifeldt   that  tlie    devise  of   the 
JRope  Walk  to  D  B  was  an  immeiliate, 
and  not  a  contingent  devise.    BoW' 
lye  Leuee  v  Lammot^  4 

X  J  O,  by  his  will,  jieviscd  as  follows: 
'•I  give  and  bequeath  to  my  loving 
-wife  A  O,  my  dwelling  plantation, 
&c.  to  her  during  her  natural  life,^  and 
after  her  decease  to  fall  lo  my  son  L 
Ci  and  if  he  should  die  under  age,  its 
my  will  the  sanl  land  should  fall  to  my 
son  C  O,  ami  my  daughter  A  O"— 
Beldf  that  L  O  took  oi\l\'  an  estate  for 
life.  Owinga  v  llcTptoms  et  al.  141 
3.  F  A  by  bis  will  devised  as  fellows: 
^*l  give  and  bequeath  all  the  huid  that 


I  am  possessed  of,  to  be  eqnally  divtd« 
cd  between  my  two  sons  A  and  J,  to, 
them  and  their  heh»,  for  ever;  but  if 
in  case  either  of  my  said  sons  diould 
die  without  any  heir  lawfully  begets 
ten  of  his  body,  or  before  he  arrive* 
to  the  age  of  20  years,  that  then  in 
such  case  his  part  to  be  the  sole  right 
and  property  of  my  surviving  soiv 
his  heirs  and  assigns,  fkMP  cv«^.»* 
"7/em.  Whereas  1  have  given  all  my 
land  to  my  two  sons,  my  will  is,  that 
the  divirion  line  shall  begin  at,"  &.C. 
•«my  son  A  to  have  the  first  choice  oC 
theland,**  **Jlem,  My  will  and  deare 
is,  that  my  son  A  do,  out  of  kit  part 
of  my  esute,  expend  so  much  money 
as  will  be  sufficient  to  give  my  son  J 
a  good  education,"  and  the  testateir 
appointed  his  son  A  his  eiecutor.  A 
died  abm  e  the  age  of  20  years,  intes- 
tate, and  without  issue,  leaving  J  his 
only  brother,  his  heir  at  law  It  seeius 
to  have  been  held,  by  Hanson,  Chaa. 
that  A  took  a  fee  simple  under  the 
devise.     76. 144  fnote.J 

4 Jlttd,  by  Iftnu<m,  Chan,  that  the 

following  wonls  in  tlie  last  clause  ot 
the  above  will,  viz.  ^Uminf  his  part  of 
wy  edaie,**  be  transposed  so  tliat  the 
cUuse  should  read,  «nny  w'dl  and  Ac- 
iire  is,  that  my  son  A  do  expetid  so 
much  money  as  wiH  be  sufficient  to 
give  my  son  J  a  good  education,  out 
of  his  part  of  my  estate."  lb,  f^^^J 
5.  N  H  by  his  will  in  1729,  dex-ised  as 
follows:  **ftem,  I  wUl  to  my  beloved 
wife  F,  my  dwelling  plantation  called 
part  of  Ai*s  Lot,  and  my  new  planta- 
tion called  H*»  Mdttion,  to  her,  and 
for  her  use,  without  molestation,  dur- 
ing her  naturallifc;  and  after  her  de* 
cease,  to  my  son  H  and  my  daughter 
M.  henu  1  will  to  my  son  II  my  now 
dwelling  plantation,  which  is  called 
part  of  if '«  Lot,  to  him  and  his  heiFS, 
for  ever.  Also  1  will  that  my  son  H 
to  have  part  of  that  tract  of  land  called 
H'e  Jdaition,  adjoining  to  my  now 
dweljling  plantation,  ami  to  beg'm  at," 
tc.  "to  my  son  H,  and  his  heirs,  law- 
fully begotten,  for  ever;  but  and  if  he 
die  without  i.'isue  lawfully  begotten, 
then  all  tlii?  land  to  thft  next  of  kin." 
The  remaining  part  o{  H'sJdditionhe 
devised  in  tail  to  his  daughter  M. — Ifeldp 
tliat  F,  the  wife  of  I^  II,  took  a  life 
eb-tatc  in  the  lands  de^scd  to  her,  ami 
that  II,  the  son,  took  an  estate  tail  in 
remainder.  Carroll's  Lessee  v  Jfcyrf- 
welketal.  301,  f note,  J 

6.  C  T),  by  his  wifl,  do-ised  to  his  son  S, 
and  hls'beirs.iu  tail,  ccruia  htoda^  vitk 
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the  followtn^  rettriction  or  proviso: 
^fiut  in  CAse  my  said  son  S  is  at  this 
time  married,  or  has  disposed  of  him* 
•elf  in  marn:i^  to  M  S,  or  shall  here- 
after mari'y  Iter,  or  dispose  of  himself 
in  marriage  to  her,  then  [  do  hereby 
revoke,  .annul,  and  make  absolutely 
▼Old  and  of  none  effect,  my  said  de- 
Tise  to  my  said  son  S  as  aforesaid,  ex- 
cept 500  acres  of  land  called,"  &.c. 
''all  winch  my  said  lands  1  do  thence- 
forth and  in  such  case  give  and  devise 
to  my  son  E,  and  the  lijeirs  of  his  body 
lawfully  begotten;  and  for  default  of 
lavirful  issue,  then  to  rentain  to  my  a- 
liove  named  daughters,  and  theii'  heirs, 
for  ever."  At  the  time  C  U  made  his 
will  his  son  S  was  married  to  M  S;  and 
after  the  death  of  C  D,  h'lsson  S  peti- 
tioned the  legislature  to  annul  the  re- 
strictive clause  in  his  father's  will,  the 
devisee  over,  an  infant  pf  14  years,  ^nd 
the  daughters  of  the  testator,  with  the 
husbands  of  those  that  were  married, 
joining  in  the  petition,  und  *'it  appear- 
ing to  tho  legislature  that  the  marriage 
of  S  with  M  S  can  be  no  dispara^^-^ 
ment,''  an  act  was  passed,  declaring 
**that  the  said  condition  or  restrictive 
clause  siiall  be  wholly  void,  and  that 
the  said  will  shall  stand  and  be  con- 
strued as  if  no  such  clause  had  been 
contained  therein.'' — Htld^  by  tho 
cotinty  court,  that  the  act  of  assembly 
Was  not  void,  but  effectual  and  opera- 
tive to  annul  the  condition  or  restric- 
tive clause  subjoined  to  the  devise  1o 
8  in  the  will  of  C  D.  FwrUidgc  v  Dor^ 
tty'9  Lessee  3^2 

7.  U  W  by  his  will,  dated  in  1763,  after 
stating,  **ttnd  as  for  my  trordly  goodt 
fvltich  it  hath  pkoMed  God  to  bless  me  ttnik 
tn  this  life,  I  give  and  dispose  of  in  the 
foUowifis;  manner  and  fffrm,**  devised 
iiittr  aUa^  as  follows:  *^Jiem,  I  give  and 
bequeath  unto  my  son  J  \V,  all  that 
part  of  a  tract  of  land  called  J),  where- 
on I  now  dwell,  according  to  the  di- 
vision which  I  have  ab*eady  made.*' 
There  were  similar  devises  of  other 
parts  and  I'esidue  of  the  tract  of  hind 
called  D  to  his  son  11  W,  and  to  his 
grandson  K  W;  ahio  a  devise  of  ano- 
ther tract  to  his  grandson  R  W,  and 
adding  **my  a fortsmd  grandson  R^W 
not  to  inherit  his  lands  aforesaid,  until 
the  death  of  his  father  J  Wf  and  my 
will  is,  thid  my  son  A  IV  inherit  the 
lands  aforesaid,  and  the  benejiis  of  them 
during  his  natisral  life,*'  Also  a  de- 
Tise  of  anotlier  tract  to  his  son  J  J  W. 
He  also  bequeathed  sundry  slaves  to 
bis  granddaughters,  <no  be  equally  di- 
Tided,  at  U)«  death  of  their  £uhqr  U 


W«  the  said  J  J  Wto  hteeeihe  use  of  the 
aforesaid  negroes  and  increase,  during 
his  natural  Ufe"  He  alsd  bequeathed 
a  slave  to  another  granddaughter,  a 
daughter  of  A  W,  *'andifshe  aies  wiih^ 
out  heirs  lawfully  begotten^  then  I  give 
the  aforesaid  negro  to  my  grandson  K 
W."  He  aUo-  bequeathed  certaii^ 
slaves  to  his  wife  during  her  natural , 
life,  and  after  her  death,  then  to,  &c. 
And  then  concludes,  <*afler  all  my  just 
debts,  legacies,  wife's  thirds,  and  fu- 
neral charges  are  paid,  the  remainder 
of  my  estate  I  give  and  bequeath  unlq 
my  son  J  IV/'^Held,  tlmt  J  W,  the 
Si)a  of  the  testator,  took  only  a  is 
estate  for  life  in  the  tract  of  land 
called  2),'  and  that  the  residuary  de^ 
vise  could  not  be  construed  to  paaa 
any  real  estate;  therefore,  that  the  re- 
version in  fjBM  in  tiuit  tract  of  land  call- 
ed U,  not  being  disposed  of  by  the 
will,  descended  to  the  heir  at  law. 
Walters,  et  oL  Lessee  v  Walters,  201 
8.  N  ti,  by  his  will  in  1784,  devised  aa 
follows:  **l  give  and  bequeath  unto 
my  son  J  ti,  and  to  the  heirs  of  hia 
body  lawfully  begotten,  all  my  tmX 
estate^.at  the  age  of  21  years,  provid* 
ed  he  docs  not  many  before  he  ar- 
rives to  the  age  of  21  years;  if  he  doei^ 
it  is  then  my  will  that  no  part  of  my 
real  estste  shall  be  delivered  up  to 
him  until  he  arrives  to  the  age  of  25 
years.  Ai\d  the  profits  arising  on  the 
said  real  estate^  during  the  term  of 
five  years,  to  be  equally  divided  be* 
twecn  my  twp  daugliters  hereafter 
named*  Hut  if  my  son  J  G  should  die 
without  lawful  ibsue,  1  then  give  and 
bequeath  UntO  my  daughters  M  and  S, 
and  to  the  heirs  of  their  bodies  law* 
fully  begotten,  all  my  real  estate,  to 
be  equaljy  divided  between  them.  U 
is  also  my  will»  that  if  q^  said  daugh* 
t^ra  should  marry  btfcie  the  age  of 
21  years,  that  then  my  said  real  estate 
shall  be  taken  into  the  possession  of 
my  executors  hereafter  named,  and 
not  to  he  given  to  them  till  they  ar- 
rive to  the  age  of  25  >rs»-s."  He  then 
bequeathed  to  his  said  two  daughters 
all  the  money  due  to  him  upon  bond« 
&c.  to  be  equally  divided  between 
them  when  they  anive  to  the  age  ^f 
21  years.  And  alter  the  paymtrnt  of 
his  debts,  he  bequeathed  to  his  said 
^hree  chrildren  all  the  residue  of  his 
personal  estate,  to  be  delivered  up  to 
them  when  they  arrived  to  the  age  of 
1^1  years,  to  be  equally  divided  be 
tween  them.  He  appointed  R  P  bif 
sole  executor,  and  died  in  1791.  J 
U,  the  aona  arrivod  at  the  >|^e  of  21 
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Jreurs  in  pecemf»ef  17^  wWm^t  htr. 
iiijC  mamet!.— //eitf,  that  J  G,  the  soi^ 
look  an  estate  in  pres^nti,  with  a  re- 
mainder ?n  tail  to  the  two  (laughers 
M  and  S«  at  tenant*  in  comm($n;  and 
ihat  the  two  dauiafhter*  were  not  to 
have  arty  oF  the  profits  erf  the  real  es. 
tit<»,  only  on  the  contingency  of  the 
•on*a  marry inj?  before  21.  That  qon- 
tinj^cncy  never  happened,  and  they 
Were  not  entitled  to  arty  part  of  the 

Srofits  of  the  real  estate.     PoUenger*ii 
lc*x.  dot,  9  SUnarf,  d  m.  34/ 

Bu  Rjectment  23,  34. 
—  t>e£:aoy  1. 

mLIGENC«. 

1.  WHmt  sH&ll  smonnt  to<tue  dilif;^RCe, 

h  a  question  of  law  fat  th«  d»ci^on  of 

the  cogrV  npon  tite  fACtfl  of  the  cwte. 

Boyer  it  Turner^s  Mm*r,  28  J 

DlRECnOM. 
1.  Wbe»t  th«  county  court  directed  the 

•  jury  that  the  tmcti  proved  amonntetl 
M  A  dinoltttioii  of  the  partnerships 
vras  on  appeal  held  to  be  erroneous, 
«nd  tlwt  the  county  court  ou^cht  to 
huve  left  it  to  the  jury  to  decide, 

•  whether  from  the  facts  and  cirtiim- 
«taocea  proved,  the  partnerKhip  in 
ijitestion    was    dissolved.      Hoaeke  v 

Aire  S^iAcieBoy  of  Evidence* 

DISCOUNT, 
d^  Set  OSt. 

3^  nut  of  Bxehange  1,  2,  3, 5. 
]in£  DiUQKNCE. 

EJKCT.XfKKT. 

1.  The  jury  are  concluded  by  the  ad- 
misitions  of  the  parties  as  located  upon 
Ihe  ploU  in  an  action  'of  ejectment; 
bnt  if  they  disrefrnnl  the  a^lraii^ions 
of  the  parties,  and  find  the  bepnnin^ 
of  the  tract  of  land,  for  which  the 
<ycctment  is  broeg^ht,  at  a  difTi'rent 
place,  the  subsequent  fincrmg*  of  the 
jiir\'  is  predicated  upon  that  mtntake, 
and  the  court  hare  no  power  to  changfe 
the  verdict.  Hughe^s  Ltstu  v  HoW' 
tttd,  9 

2.  ir  the  verdict  of  a  jur)' is  insufficient 
or  contrary  to  tlie  admissions  of  the 
parties,  the  court  have  the  power  of 
granting  a  new  trial,  or  ordering  a 
vnire.  lb. 

3.  The  jsiry  are  to  decide  dn  the  varia- 
6on  or  (ho  sonipasi»  luid  to  nuJce  tuch 


all  tSfowsnoc  as  cpncsp^nJi  it4lh  (b 
proof— Sec  VAiUATiojt  1,  2, 3  and  /^ 

4.  Where  there  ia  a  location  oo  ths 
plots  in  the  cause  by  either  df  tlie 

'  tfefticsi  of  a  tract  of  laitd,  deed,  plot, 
he,  and  tliere  is  no  cotuiterioGitioo  \j 
the  edveree  partfi  such  locatioa  bad. 
mitted.  Uu 

5.  No  evidence  can  be  given  of  the  !•• 
Nation  of  a  cieed,  plot,  &c.  which  doei 
not  correspond  with  k.  ii. 

6.  Where  the  defenflant  in  ejectaent 
produced  and  read  certain  proceed- 
ingv,  which  were  variant  from  theio' 
eation  made  by  him  on  the  pMi, 
Without  objeetion  made  to  the  le^ftUty 
of  the  evidence,  it  cannot  rsader  tfae 
same  legaNy  admisaible  when  offesed 
by  the  pfaintiflr.  R» 

7.  irt  an  action  of  ejcfotment  ihe  deniie 
in  the  declaration  was  stated  to  be<m 
the  1st  of  January  1801,  and  the  eon- 
veyanoe  offered  in  evidence,  uadcr 
wlitch  the  platntt  AT  claimed,  was<Utel 
oil  the  23d  of  Febi^iAry  1803-iM 
that  an  ejectment  is  art  aotioa  to  tiy 
the  H|cht  of  p99seeeion  to  the  hnd  ia 
controversy.  The  lease,  entry  «d 
ouster,  laid  in  the  declaration,  are  fio> 
tititHiR,  and  tubstituted  in  the  placoof 
a  real  lease,  aotual  entry  and  oMter. 
The  time  of  tlic  demise  is  matter  of 
suhstanee,  and  not  ^oroi,  and  tlie  phis- 
tiff  must  shew  a  title  in  his  leisofstn- 
terior  to  the  time  of  the  deoiise,  be- 
cause withotK  SMch  title  they  e<wld 
not  make  a  reallease.  WMvGmh 
d^  tt  d.  LuBte,  li 

8.  The  court  will  allow  the  plaintif  ii 
ejectment  to  amend  his  decbintioi^ 
by  cban^ring  the  time  of  the  deiMe, 
at  any  time  before  Terdict,  en  sock 
terms  as  wiH  impose  iio  hanlshipi  on 
Ihe  defendant.  A 

^.  Tn  an  action  of  ejectment  bwsjht 
for  lot  No.  68r,  on  a  plot  of  that  ^irt 
of  the  city  of  SeAfliMrf  called  B^ 
onftflate  addition  io  Bakimmim^ 
the  plaintrflr  read  in  evidefice  s  grinl 
of  iMti's  Loi^  ffranted  E  Lum  v»  1673, 
also  an  act  of  assembly  passed  in  178^ 
for  an  addition  te  MsUimore  imm,  re* 
citing,  that  1  fi  H  liad  set  foi«th  thtt 
he  was  seised  and  possessed  of  I^* 
Lof,h6.  The  act  diKoted  tbat  Ihiii'' 
LjtsAtoxild  beiaid<nttandibmaptrc 
of  that  town;  also  fevidence  tfa«  ^ 
No.  687  was  t>«rt  ef  f^m^  M  >• 
cUmed  bj  J  E  H,  and  kideff  inm  • 
town,  and  that  the  lot  was  <»owed 
byJE  HtoH  D,  who  posseised  it 
from  17l>2to  1795,  wfienleoonnfed 
to  A  B.  who  also  possessed  4t  tntil 
i«9%  wb«ii  ii^  bmm^^fv^t^^ 
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knd  it  wyift  Conveyed  to  (lie  lessors  of 
Ihfs  pUintHT.  Iie0f  that  the  plfk^ntiff 
hwci  no  right  to  recover,  there  being 
no  title  dsduced  from  the  grantee  of 
Xa4U*i  Ziot  to  J  E  B,  and  there  being 
no  po^ucssion  proved  in  A  B,  and 
those  under  who|n  he  cUimed,  tuffi* 
ciept  to  entitle  the  pIiviptAfi'to  recover 
vithofit  showing  title.  lb, 

^Q*  (n  f  n  action  of  ejectment  it  ia  in- 
cumbent on  (be  pfaintitf  to  show  a 
grknt  of  tlie  |«nd  from  the  .Proprietary. 
To  .prove  auch.grant,  ttf  mu3t  produce 
the  grnnti  or  a  copy  under  seal.  Thia 
la  U)€  general  nile^  and  must  be  geite- 
rally  adhered  to.  The  cusea  in  irhich 
this  gen«*ral  rule  has  been  deviated 
from,  and  ifi  which  aecpndkry  evt<^nce 
-lias  been  resorted  to  for  predunung  a 
grant,  retrt  onatrong  fleets  and  ciccum- 
Mapc^  evincing  an  equi^ble  tif^i  to 
.the  Janfl — an  incipient  title  ^m  the 
^Proprietary,  and  kngth  6(  possession 
in.  confpnnity  tliereto— -mesne  convey- 
ancea;ind  wills,  trananiitting  the  Hght 
irom  the  taker  up  to  the  .plaintHf. 
jCockexf$  Umey  SmiiK  20 

^1.  *- —  Tfie  producing  the  grant  is  the 
first  step  in  deducing  titlet  if  that  ia 
Wantingi  and'infcridr  testiiQony  ia  re- 
;K>r^  to  for  presuming  a  grt^nt,  the 
foundation  must  be  laid, by  stating  and 
combining  all  the  facts  and  circum- 
-  stances  existipg  in  the  case,  dfi  .which 
the  court  are  to  ditect  the  jury  to  pre- 
sume and  find  a  grant.  /&. 

Xt,  «-*-  To  repel  the  plaintiflPatitJe  the 
defendant  must  produce  an  antecedent 
ff^^U  or  give  evidence  that  such  grant 
Sad.^xistedt  or  allow  an  incipienLtitle, 
or.  proof  that  the  recorcjs  of  the  Tand 
office  were  loator  destroyed,^  and  show 
a-rightful  possession  accompanying  bis, 
the  defendant's  title.  R. 

is. Length  of  ppweifipn  ^s  the 

great  and  Trading  net  in  presuming 
|p«ata  and  deeds,  and  without  whica 
np.gtajit  or  dejed  pan  be  presumed,  lb, 

14.  A  de^l.from  C  to  F,  f  under  whom 
the  def^ndfnt  claimed,)  for  land  ;rbich 
did  not  appear  to  have  been  ever 
pante^,  waa  offered  in  evidence,  with 
the  r^oeipt  of  the  aliei^itiop  line  .en- 
dorsed tl^ereon,  and  there  was  no  evi- 
dence that  C  was  ever  in  possession  of 
.the  land  -^HeU  that  if  C  vu  ever  iit 
^psseefipn  l^;wa8,i^  intruder,  j^nd  h^ 
dc«d  could  not  opecftte  to  transfer  any 
. right  to  the  Uvdc  ^'the  entry  and 
.topsaea^ion  of  F  waa  an  intmaion,  the 
iLmkI  being. v(i^^t{  and  that  th,e  deed 
ir99>  G  to  T,  and  the  ceEtl^fAte  of 
.ft#'f$f'*tCBr.tJ^e,rtie|ViM9n4?c  ca- 


dorsed  on  it,  jtte  not  len^l  and  compe- 
tent  evidence.  j&« 

15.  It  is  the  exclusive  ri^^ht  of  the  court 
to  decide  on  the  legality  and  compel 
tence  of  all  teatimony  offered  to  tho 
jury — H^d,  that  the  court  below  ep- 
red  in  allowing  t\ro  papers^  purporting 
to  be  copies  of  eerttficates  of  survcya 
o/twO  tracts  of  land,  to  be  read  in  evi- 
dence, the  said  papers  not  having  been 
certified  by  tht  re|^ister,  under  the 
aeal  of  the  land  office,  and  the  same  ^ 
being  without  date,  and  the  court  be- 
lo\1r  having  referred  the  same  to  .the 
jury  to  determine  whether  they  were 
genuine  or  not.  ,       lb, 

16.  It  belongs  to  the  court  to  determine 
on  the  legal  soflficiency  of  facti  and 
ciiH:tim8tances  tvhich  will  warrant  the 
jur>'  in  presuiTiing  and  Ending  a  grantr 

17.  Where  the  proof  ^ras  ii^ftleient  in 
law  fprthc  court  to  direct  .the  jury  te 
presume  a  grant  of  the  land  in  ques- 
tion from  the  Proprietary.  lb, 

18.  The  recital  in  a  grarit'of  the  date  of 
the  certificate  of  survey*  Upon  which 
the  grant  was  founded,  is  not  suffident 
evidence  of  tlie  time  .ahen  the  sur- 
vey was  made,  ifendtrwn't  £dtsee  ft 
Parker,  lit 

19.  Where  a  grant  of  a  tract  of  land  ia* 
sued  after  the  time  of  the  demise  laid 
in  a  declaration  of  ejectitient  far  the 
same  land,  and  aftet  the  action  of  eject' 
ment  was  brought,  reciting  the  date 
of  the  certi^cate  of  survey  to  be  nruo" 
to  the  bringing  the  action,  it  wai^  held 
that  the  grant  waa  not  sufficient  etU 

•  dei)ce  of^  title  to  support  the  action* 
without  producing  the  certifi^e  of 
survey  upon  which  the  grant  issued.  Ibm 

30.  If  the  term  of  a  demise  in  t^e  de- 
claration in  an  action  of  ejectment^ 
expu*ed  before  the  verdict  and  judg'' 
ment  in  the  coiirt  helow,  the'iudg- 
ment  is  erroneous,  and  on  anpeil  wiU 
he  rev^r^ed.  MutdKtry  c/  StfotM  # 
•  Sewift  et  fiL  I^^u^  ^^38 

21. ,In  such  a  case  the  court  below^ 

under  a  j)roeeden(io  directii^f  f^  new 
U*iHl,  rony  enlarge  fhe  tieiin  of  the  de« 
mise.  '  Jbm 

22.  The  pUuntiflT.in  ejectment  Mtve  ii^ 
evidence  a  certificate  of  aurfey^c^tha 
land  iSbr  .which  the  action  waa  brought 
called  ffoltar'sDtMre^  made  for  N  C  in 
id85,  without  sho.wing  a  patent Ibr  the 
]ai¥lra]sb  a  .deed  fii^nqi  tLC  to  |C  F0 
dated  in  1729,'  -  Jbr  part  ef  a  tract  o? 
land  ealled  i^^^i  Demre^^HeU, 
.  t^t  the  .4e^  couhfuot  be  £ei4  in  eri^ 
donee.  ii- 


Digitized  by 


Google 


'n 


ffgs 


INDEX. 


t^.  In  1748  a  trftct  of  land  called  C  waa 
granted  to  A  D,  who  in  1756  convey- 
ed a  part  of  thnt  tract  by  courses  and 
distances  to  S  D.  In  1757  A  D,  be- 
,  ing  in  p05(se.ssion  of  a  tract  of  land  call- 
ed Ji,  granted  to  J  K  in  1685,  convey- 
ed a  part  of  that  tract  by  courses  and 
distances  to  J  D-  Part  of  the  land  in 
the  first  mentioned  deed  was  included 
in  that  part  of  Uie  tract  called  Jt,  which 
waa  conveyed  to  J  D.  In  ejectment 
brought  for  the  tfact  called  C,  there 
^as  proof  of  60  years  possession  and 
upwards,  by  A  D,  S  D,  and  the  lessor 
.  of  the  plaint  iff,  of  the  Isnd  located  by 
the  plaintiff  on  the  plots;  also  proof 
of  upwards  of  60  years  poasession  by 
J  D,  and  the  drfundant,  of  the  tract 
called  J{,  for  which  defence  was  taken 
— Jleldf  that  if  it  is  proved  to  the  jiuy 
thai  the  defendant,  and  tliosc  under 
"whom  he  claims,  held  and  claimed  the 
land  in  dispute  under  A  D,  from 
%'horo  the  conveyances  were  made  in 
1756  to  S  D,  and  in  1757  to  J  D,  then 
there  is  competent  legal  proof  to  sa- 
tisfy the  jiuy  that  A  D,  at  the  time  of 
jnakiog  the  convtyance  to  S  D,  had  a 
good  and  sufficient  legal  title  to  the 
tracts  of  land  called  C  and  Ji,  and  that 
the  jury  may  and  ought  to  presume  a 
deed  or  devise  to  A  D  for  the  same, 
€T  that  he  held  the  same  by  descent 
from  the  per»Jon  having  the  legal  right 
and  title  thereto.  DaU  v  Fas9etl*s  Ler. 
•ee,  119 

24.   The  court  refused  to  direct  the 

jury  in  the  above  case,  that  if  J  1) 
was  in  possession  of  that  part  of  H 
(for  which  the  defendant  took  de- 
fJence,)  under  A  D,  when  a  warrant 
to  TcsnTvcy  li  was  granted  to  J  D  and . 
T  D,  and  located  by  them,  and  for 
which  they  .obtained  a  grant  in  1751, 
and  that  possession  has  been  regular- 
ly transnutted  from  J  D  to  the  defen- 
dant, they  o»i[»ht  to  presume  a  deed 
for  the  said  land  from  A  D  to  J  D,  prior 
to  the  deed  from  A  D  to  S  D.     Ibid, 

25.  ' —  There  being  no  competent  evi- 
dence in  the  above  case  to  prove,  that 
upon  a  dispute  between  S  D  and  J  D 
about  their  lines,  they  referred,  the 
aanie  to  arbitration,  and  a  line  was  set- 
tled between  them,  the  court  refused 
to  direct  the  jury  that  S  »,  and  all 
claiming  under  him.  are  concluded  by 
an  agreement  to  arbitrate.  Jhid, 

26.  A  lease  was  made  by  the  gran- 
tec  of  a  tract  of  land,  for  a  part  there- 
of, on  the  22(1  of  June  1765,  to  J  D 
for  71  years,  at  the  annual  rent  of  £5. 
J  B  on  the  11th  of  April  1775,  assign. 


ed  the  lease  to  J  H  for  60  yeaw,  at 
the  annual  rent  of  £100,  until  tlic  24tft 
of  March  1779,  and  JC50  for  one  year 
commencing  on  the  z4th  of  March 
1780,  and  a  pepper  corn  annually  for 
the  residue  of  tlie  term,  with  a  clause 
of  re-entry,  &c.  and  a  cwenant  to  pay 
the  rents,  or  vacate  the  premises,  &c. 
also  a  covenant  to  pay  the  original 
lessee  the  ann\ial  rent  of  £5  during 
the  term.  J  H  entered  in  1775,  aitd 
continued  in  possession  until  1780^ 
and  then  left  the  premises.  J  U  was 
in  possession  on  the  26th  of  February 
17H',  claiming  under  the  lessor  of  the 
plaintiff,  and  dK>»0  being  unpaid^to  J 
B,  he  then  enterefl,  h,c.  under  the 
lease  of  the  11th  of  Aj>ril  1775,  and 
possession  was  given  up  to  hira  by  J 
K.  On  the  13th  of  April  1791,  J  B 
leased  to  the  defendant,  who  entered 
on  the  premises,  improved  the  same, 
and  paid  taxes,  8cc.  ever  since-  Hdd^ 
that  It  was  optional  in  J  H  to  pay  the 
stiptdated  rent  aceonling  to  the  lease» 
or  to  vacate  the  premises.  The  in- 
terest which  J  H  had  in  the  Jeaae 
could  not  be  vacated  or  transfcrrerf  to 
J  B,  b^  the  facts  stated.  Hi^  interest 
in  the  land  being  for  a  term  exceed- 
ing seven  years,  could  not  be  trmn«- 
ferred  by  him  otherwise  than  in  the 
way  pi-escribed  by  the  act  of  1766,  dk. 
14,  and  no  acts  tfi  pais  were  compe- 
tent to  that  purpose.  Ilia  liability  to 
pay  the  rent  would  continue  untl 
some  act  was  done  hy  him  legally  ope- 
rative to  vacate  the  premises.  '  iV«T 
V  Schlc}f$  J^esnee^  211 

27-  Where  the  facts  stated  did  not,  in 
the  opinion  of  the  court,  amoHnt  to  an 
abandonment  and  vacation  of  th^  pre- 
mises leased,  the  court  will  not  leave 
it  to  the  jury  to  say  that  audi  fmcts 
were  eviflenec  of  an  abandonment  and 
vacation  of  the  premises.  Th, 

28-  If  a  deed  from  H  to  N  for  part  of  a 
tract  of  land,  has  been  located  on  the 
plots  then  a  deed  from  H  and  N  to  J 
for  the  same  part  of  the  tract  of  land, 

.  need  not  also  be  located.  Ifosebcrry 
£/  Stetms  r  Seney^  U  ai.  Lessee^      223 

29.  N  fl  by  his  will  in  1729,  devised  hit 
dwelling  plantation,  called  M*9  LdA, 
and  his  new  plantation  called  ^9  Jld- 
dition^  to  his  wife  F,  for  life,  with  re- 
roainder  in  tail  to  his  son  H.  la  1771 
a  common  recovery  was  suffered*  by  H 
for  docking  the  estate  tail  vested  in 
him  in  the  said  lands,  and  for  limiting 
and  assuring' them  to  the  use  of  J  E.  F, 
the  wife  of  N  H,  was  alive  and  in  po»- 
sesaion  of  the  lands  at  the  teic  thB 
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toHnnon  recovery  xros  suffered,  and 
continued  in  poeAcaAion  until  her  death, 
^-hich  happened  after  the  death  of  J 
£,  and  J  E,  and  those  claiming:  un«> 
der  him,  were  also  in  ponsession  of 
the  lands  during  the  life  of  F — Held^ 
that  the  common  recovery  suifcred  by 
U  was  deft  ctive,  there  being*  no  legal 
surrender  of  the  life  estate;  and  Ihat 
the  facts  and  ciixumstanccs  disclosed 
were  not  a sulHclent  foundation  where- 
on to  presume  that  there  liad  been  a 
surrender  of  the  life  estate  of  the  te- 
nant for  life.  CarroWd  Lessee  v  Mayd' 
fvcUetuL  ^92 

30- //eitf  al*o,  that  the  deed  of  1771, 

for  leading  uses  for  sufiering  the  coin- 
jnon  recovery,  and  vesting  the  estate 
in  J  B,  did  not  pass  to  and  vest  in  J  El, 
ft  base  fee  simple  in  the  lands,  not- 
withstanding U  being  dead,  and 
thougli  there  was  no  proof  of  entr)' 
into  the  lands,  or  action  to  claim 
therefor  by  his  issue,  or  any  person 
claiming  under  them.  Jb» 

21 . Held  also,  that  tlie  deed  of  con- 
firmation in  1789  by  H  to  M,  who  was 
appointed  by  an  act  of  assembly  a 
trustee  of  J  K,  an  idiot,  son  of  J  E, 
and  the  deed  in  1794  by  M  to  the  les- 
sor of  the  plaintiif,  were  operative  in 
law  to  vest  in  the  lessor  qf  the  plain- 
tiff' an  estate  in  fee  simple  in  the 
lands.  lb, 

32*  An  amendment  may  be  made  to  a 
declaration  in  ejectment  so  as  to 
change  the  demise  from  a  joint  one  by 
all  the  lessors  to  separate  demiiieH  for 
undivided  portions.  Hutehinge  v  Tal' 
botetaL  Lessee^  Z7>^ 

S*?.  The  change  of  the  name  of  the  fic- 
titious lessee  in  the  amended  declara- 
tion is  of  no  consequence,  the  defen- 
dant having  afterwards  appeared  to  it 
and  entered  into  the  common  rule. 
Qucre.  If  it  is  not  then  to  be  consi- 
dered as  a  new.  action }  lb. 

34.  A  deed  executed  by  certain  per- 
sons, stating  themselves  to  be  commis- 
sioners appointed  to  preser\e  confis- 
cated Britiah  property,  to  certain  pur- 
chasers of  sach  properly,  is  sufficient 
to  vest  a  title  in  the  purchasers  so  as  to 
enable  them  to  support  an  action  of 
ejectment  for  a  recovery  of  the  land 
conveyed.  lb, 

25.  \Hiere  the  lessor  of  the  plaintiff, 
in  an  action  of  ejectment,  died  pend- 
ing the  action,  and  his  devisees, 
claiming  undivided  pt/rtiona  in  the 
land,  were  made  a  party  to  such  ac- 
tion. Dorsey  v  CaurUnay  U  oA  Les- 
see, 4S0 


36.  B  G,  being  seized  of  a  part  of  a  tract 
of  land,  died  intestate,  leaving  six  chil- 
dren his  heirs  at  law,  one  of  wiiom  con- 
veyed all  his  right,  &c.  to  J  H,  who 
conveyed  one  n»oiety  thereof  to  J  P. 
An  ejectment,  on  the  joint  demise  of 
J  H  and  .1  P,  to  the  plaintiff,  and  on 
separate  demises  by  each  of  them,  for 
an  undivided  moiety  of  such  part,  was 
brought.  The  death  of  J  P  was  sug- 
gested after  the  issue  was  joined,  and 
a  verdict  was  rendered  fbr  the  plaintiff 
for  one  undivided  twelfth  part  of  the 
land  for  which  the  ejectment  wna 
brought,  described  by  lines  on  th« 
plots,  A  motion  in  arrest  of  judgment 
was  overruled,  and  judgment  rendttf- 
ed  on  the  verdict  for  the  plaintiff. 
Stevenson  v  Howard  surv-  of  Penning- 
ton's Lessee,  t     ^^4 

37.  The  plamtiff  in  ejectment  in  deduc- 
ing his  title  to  the  land  in  question, 
gave  In  evidence  a  grant  for  the  land 
hi  1671  to  T  P  and  R  H,  and  that  T  R 
was  seized  and  possessed  of  the  land, 
and  died  so  seized  m  1746,  having  by 
his  will  in  1744  devised  the  lami  in 
tail  to  his  son  F  R»  offer  his  mcther*s 
death.  F  B,  in  1780,  being  in  posses- 
sion, conveyed  the  land  to  B  G,  who 
died  intestate  in  1800,  leaving  six 
children,  one  of  whom  conveyed  ^11 
his  interest  to  the  lessor  of  the  plain- 
^fH—Held^  that  the  life  estate  set  wf^ 
to  defeat  the  action,  roust,  from  Uie 
length  of  time  that  had  elapsed,  (1746 

,to  1808,)  be  considered  as  having 
expired  before  the  ejectment  was 
brnught,  and  that  the  pkifitiff  was  en- 
titled to  recover.  fb* 

See  Commission  &  Commissioners  2. 

r  Composition  Money  1,  2. 

Deposition  2,  3, 4. 

1 Evidence  20, 33, 54,  42,  43,  47. 

Exchange  2.  i 

Grant  5,  6,  7,  8, 9. 

7—-  Parol  Evidence  4,  5,  6. 

Presumption  6,  7. 

' 'Warrant  uf  Kesurvey  1. 

ENDORSEE  &  ENDORSOR. 
1.  A  subsec^uent  endorser  of  a  Gill  qf  ex- 
chi^nge  discounted  for  the  accommo- 
dation of  the  diiiwer,  can  recover  a- 
gainst  a  prior  ciidorsor,  the  whole  a- 
mount  paid  by  him  to  the  holder  of 
the  bill.  Sec  Bill  op  ExcnivoB  1,  2; 
3,  6^  and  Wbod  v  Lqiold,        US 

ENDORSEMENT. 
See  Arbitration  &  Arbitrators  1 , 

Bill  of  Exchange  2,  3,  4. 

— r-  BiU  of  hale  1,2. 
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— —  Evidence  f. 

—  fividence  7. 

ENTRIES. 

'  S*  EvMenc^  28. 

tNTRT, 
See  Mesne  1»rofits  1. 

Tfcspa^r. 

—  Vacant  Land. 

EqWTABLE  ACTION. 
Set  Corporation  2. 

EQUITABLE  ASSTGNMCNt. 
£ki  Cestui  Que  Une. 

EQUrrABLE  ESTATE. 
Ste  Presumption  6,  8. 

EQUITABLE  INTEHEST* 
&f  Evidence  J4. 

EQUITY. 
.5<^  Court  of  Ckanccry. 

EHASURE. 
See  As5ninipsit  4. 

EBHO!«. 
1.  If  the  t^leadings  in  n  record  ttana- 
mitted  to  the  court  of  appeaT*  by  writ 
of  error,  are  entered  short  in  the  re- 
cord, the  judgment  must  be  reversed. 


SchoHs  v\^»rf  ner. 
See  Court  of  Appeals  8. 
•— —  inquiry  of  Damages  1. 


ESCAPE. 
1;  !n  an  action  on  a  aheriff^s  bond  for  a 
voluntary  escape  of  a  debtor  commit- 
ted to  the  custody  of  the  sheriff  under 
an  etecution— ^ciii  that  if  the  Kheriff 
appointed  the  dweUing-house  of  the 
debtor  as  his  prison,  and  the  debtor 
%^  there  confined,  and  hia  dwellings 
house  was  not  part  of  the  public  )i|fitol 
and  prison  of  the  countv^  and  was  not 
TPithm  the  prison  walls  and  prison 
bounds  of  the  gaol,  there  was  prt>of  of 
a  voluntary  escape.  Jones  v  The  Stale 
iiseofOrr,  559. 

ESTATE  FOR  LIFE* 
L  J  O  by  his  wilj,  devised  to  his  wife  A 
his  dwelling  plantation  during  her  life, 
and  after  her  decease  to  fall  to  his  scm 

Land  if  he  should  die  under  a«je,  the 
d  should  fail  to  hia  sou  C^  and  his 


daughter  k^tfekf, Ahniis  iwkixif 
an  ^tate  for  Ufe.  0»oifig$9  JJeyaoUsj 
et  at.  Lessee^  U\ 

2.  Where  a  life  estate  w^  set  op  to'  de- 
feat an  action  of  ejeotoientf  it  was  beU 
that  the  life  estate  must,  ^oi  4be 
length  of  tHne  that  bad  elapsed,  (1746 
to  1808,)  be  considered  as  having  ex- 
pired befbre  the  action  was  brought. 
See  EjKCTXBjrr  37,  and  Stamtfinp 
Ihwatdtemv,  rf  PmmngUu^a  Lmeti 

i54 

Ste  Devise  5,  f. 

-*- Ejectment  29^  37. 

ESTATE  TAIL. 

1.  An  heir  or  issire  iatail,  dainunlf  pr 
fmnant  doai^  m  not  competiable  to  ful- 
fil a  contract  entered  into  by  ^  te- 
nant in  tail  for  a  sale -of  the  entaiJed 
land.    Faxtrid^e  v  J)oney*»  Lmu, 

Set  Court  of  Chanceiy  li. 

—  Dcvne  5,  8. 

ESTOPPEL. 
S^  Court  of  Chancery  15. 

• Ejectment  25. 

.^—  Mesne  ProfiU  L 
Tenant  in  Posscttion  L 

Terretenant  1,  S. 

—  Trespass  L 

—  Yerdia  1,3.. 

EVTDEKCe. 

.  The  (ylots  returned  in«ii  action  ^e* 
jdctniieht  are  a  part  of  the  r^cordj  aad 
One  of  the  original  plots,  or  a  oopy^ 
490  oa^ttobe  annexed  to  an  exempfifi* 
cation  of  tlie  proceedii^  to  noire  it 
evidence.     Orndwffvmanmih     P 

2.  A  voluntary  alEdavK  soaks  in  .eqoA 
grade  with  hearsay  testJo»ony  in  the 
scale  of  evidence,  and  in  no  case  is  rt- 
ceivod  where  better  testi«dHy  «aii» 
from  the  nature  of  the  casc-WW* 
PatUnon  o  'fht  Marykmd  bmrtate 
Co.  .         .7^ 

3.  In  an  aetkon  on  a  policy  of  iMoaoofi 
in  order  to  prove  the  acvefalmtttefi 
aMegcd  in  the  declaration,  tUe  |il»i»- 
tiff  offered  to  read  in  evidew*.  a  pro- 
test made  by  (lie  captain  and  otbcrii 
of  the  veaseC  «»  ^^  rctuiii,  befere  a 
notary  public  in  Bammmr-ikkk  tbit 
the  protest  was  merely  a  voloBtai>'«* 
fiilavil;  and  a  notaiy  public,  eicept  m 
those  cases  where  «  pretest  by  « 
mereateria^  or  by  itatute,  has  iW  w- 
thority  to  take  a  protest  ,  ^ 

4. The  protest  of  the  cap.taio«  w« 

the  ^e«t  ovidence  |he  natufC-of  the 
transaction  admits  of.  It  is  not  t^At  wb" 
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«tdered[  u  a  deposition  de  htne  e3st%  md 
it  canuot  be  uaed  9a  prima  fade  evi- 
dence onlyt  wbich  is  equally  as  objec- 
tionable as  if uaed  au  positive  prooi{  for 
it  would  throv  lYod  onu9  probandi  oa 
the  opposite  party.  lb. 

5,  If  a  commission  issiie3  to  a  foreign 
country  to  take  testimony,  and  the 
commissioners  in  their  return  certify 
tha^  they  had  taken  the  oath  annexed 
to  the  comraiHsion,  and  at  the  foot  of 
such  oatli  are  written  the  names  of  two 
persoiM*  before  whom  it  purports Uo 
nave  been  taken,  the  commission  and 
testimony  taken    thereunder  may  be 

.   read  in  evidence.     IVilson  v  HfVUcluU 

91 

6.  The  plaintiff  cannot  take  a  judgment 
on  a  count  in  hb  declaration  upon 
wl^ich  he  had  given  no  evidence,      lb, 

'7.  An  in.Htnunent  of  writing,  purporting 
to  be  an  original  bill  of  sale  of  person- 
t\  property,  and  Co  have  been  signed 
And  sealed  by  the  vendor  therein  nam- 
ed, and  by  him  duly  acknowledged 
before  a  justice  of  the  peace,  with  an 
endorsement  thereon,  proved  to  be  in 
the  hand-writing  of  a  pei-son  accustom- 
<ed  to  write  in  the  clerk's  ofKce  of  the 
county,  fUting  that  the  instrument  of 
vrriting  had  been  duly  recorded  in  the 
kod  records  of  the  county. — Held^  that 
it  was  sufficient  evidence.  ^yre»  v 
Grimes^  93 

8.  A  free  black  person  is  an  incorope- 

•  tent  witness  to  give  evidence  in  a  case 
where  tlie  parties  are  free  white  chris- 
tians.   Iiti9k  V  SowerwirUf  ^      97 

9.  A  witness  proved  that  he  received  a 

•  power  of  attorney  from  a  person  to 
act  for  her  in  all  things  relating  to  her 
estate,  as  well  in  collecting  debts,  as 
in  making  sale  of  property,  &c. — ILJd^ 
that  unless  the  original  power  of  at- 
torney was  produced,  o?  proved  to  be 
lost,  or  that  the  party  had  issued  a 
wubpena  to  the  witness  with  a  ducet 
Ucam^  no  evidence  could  be  given-of 
it.  74. 93 

10  No  evidence  can  be  given  of  the  lo- 
cation of  a  deed,  plot,  8cc.  on  the 
plots  in  an  action  of  ejectment,  which 
does  not  correspond  with  it  Hughea^a 
Lesset  v  Howard^  9 

Jl.  Where  the  defendant  in  ejectment 
produced  and  read  certain  proceed- 
ings, which  [were  valiant  from  the 
location  made  by  him  on  the  plots, 
without  objection  being  made  to  the 
Jl^gality  of  the  evidence,  it  cannot 
render  the  same  legfally  admissible 
vrhta  offered  by  the  plaintitf.  Jb. 

vok.  itu  77 


13.  The  proceediDgB  of  the  comniifsion* 
ers  of  bankruptcy  are  not  legally  ad- 
missible as  evidence  to  prove  the  act  of 
bankruptcy  committed  by  the  bank- 
rupt— tbe  proceedings  being  ret  tn/^ 
aitoi  aciOt  and  not  evidence  according 
to  the  principles  of  the  common  law, 
and  not  nuulc  evidence  by  the  laws  of 
tlie  United  StaUa  which  relate  to  this 
subject.  Wood  V  Grundy  et  al.  Les^ 
see,  13 

13.  Where  it  appeared  by  the  evidence 
of  the  plaintiff 's  title,  that  it  accrued 
aubsequcnt  to  tbe  time  of  the  demisa 
laid  in  the  declaration  in  ejectment, 
he  could  not  recover.  See  Ejscr- 
MBJTT  r,  ami  lb» 

14.  It  is  the  exclusive  right  of  the  court 
to  decide  on  the  legality  and  compe- 
tence of  all  testimony  Offered  to  tho 
jury.    Cockey*8  Lessee  V  SmUhf       20 

15.  It  belongs  to  the  court  to  determine 
on  ttie  legal  sufficiency  of  facts  and  cir- 
cumstances wliich  will  warrant  the  jurjr 
in  presuming  and  finding  a  grant.    lb, 

16.  Where  there  was  no  g^nt  produc* 
cd  of  the  land,  for  which  the  defen- 
dant took  defence  in  an  action  ofejeot« 
ment,  and  no  evidence  that  C,  who 
conveyed  it  to  F,  under  whom  the  de- 
fendant claimed,  was  ever  in  posses- 
sion— Held,  that  the  deed,  and  the  re- 
ceipt for  the  alienation  fine,  shown 
from  the  record  book,  as  endorsed 
on  that  deed,  are  not  legal  and  com- 
petent evidence.  lb. 

17.  Where  the  court  below  allowed  the 
defendant  in  an  action  of  ejectment 
to  read  in  evidence  two  papers  pur- 
porting to  be  copies  nude  by  a  former 
register  of  the  land  office^  his  hand- 
writing being  proved,  of  cerlificatos 
of  surveys  of  two  tracts  of  land,  one 
surveyed  in  1695,  and  the  other  in 
1710,  fbr  which  the  defendilnt  took 
defence,  certified  (witliout  date,  but 

.  supposed  to  be  between  1746  and 
1759,  and  not  under  seal,)  to  havft 
been  copied  from  particular  record 
books  of  that  office,  but  which  books^ 
could  not  be  found  in  the  office,  and 
there  being  no  evidence  of  the  loss  of 
any  of  the  records  of  that  office. — Held, 
on  appeal,  that  the  court  below  erred 
in  allowing  the  two  papers  to  be  read 
in  evidence,  the  same  not  having  been 
certified  by  the  register  under  the 
seal  of  the  land  office,  and  the  same 
being  without  date,  and  the  court  be- 
low having  referred  the  Mime  to  the 
jury  to  determine  whether  thcf  were 
gentuae  or  not.  A, 
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St.  The  i^eM  in  i  grtmX  of  fbtf  ^atc  of 
th«  oertMcafe  oftunrey  upon  wlilcli 
fh€  ifrant  vm  fo«nde<it  »  not  ttifilci. 
Hik  ty'idenee  of  tbe  time  vttcn  tfie  tur- 
key WM  nwde,  to  topport  an  action  of 
ejectment  fbr  the  itme  bnd,  broii^t 
bcfi!»re  the  date  of  the  ftmnl,  hut  toh- 
teq^ent  to  the  reeited  date  of  the  tur- 
ref .    Htndinm'M  Lente  v  Fariuf. 

nr 

if.  The  whole  correspondence  between 
<he  parties  dn  the  sabject  of  referring 
to  arbitrators  matters  in  dispute  be- 
tween them,  or  their  contents,  may  be 
giren  in  erldence;  but  if  not  produc- 
edf  the  Jnry  are  net  to  presume,  that 
if  produced  the  correnpondence  would 
Of^Hite  ayaifHtt  the  party  not  prodiu> 
ing  it.     m.&4 1  Qmor^        367,  J9I 

^.  A  bond  executed  in  1759  by  a  per- 
son then  ebiminf^  the  bnd  in  dispute, 
j6ilKly  with  anoOier  person,  conditio 
oned  to  abide  by  a  division  which  cer- 
tain persons  should  make  of  the  hind, 
was  permitted  to  be  read  in  evidence 
.br  the  plaintilf  in  ejectment,  where 
t$e  defendant  churned  under  th6  obli- 
far  in  the'bond.  Dak  t  IhM$df$  /^ 
me,  119 

fl.  In  assault  and  battery  the  def?n« 
dant  pleaded  non  mi  and  $on  atwauU 
iakwtc^  and  in  mitigation  of  damages 
ofFbred  to  give  in  evidence  that  iho 
plaintHT  had  grossly  abused  two  per- 
sons, fHends  of  the  defVnd^nt;  and  to 
)|irove  the  abuse  sgainst  them  untruo 
and  Iktse,  offered  to  give  evidence  of 
the  quarre),  and  the  original  cause 
thereof  lietween  the  plaintiff  and  tho 
deftmdantS  fHemiiv  which  happened 
iome'fime  anterior  to  the  assault  and 
battery. — tfcid^  that  the  evidence  was 
Itiadti^ble .     dhdartm  t  Johuony 

fl*  *rhc  admissions  of  the  aangnor  of  a 
bond  made  subsequent  to  the  assign- 
ment, of  payments  lA  pait  of  the  bond 
bavftig  been  made  to  hhn,  are  admissi* 
ble  in  evidence.  Jhemeuti  JS^x.  t 
Bmming^  243 

S3.  In  replevin  for  a  negro,  where  the 
act  of  limitations  was  rclred  on  bv  the 
defendant,  the  phiintiff,  in  order  to 
prevent  the  operation  of  that  act, 
|lK>ved  by  %  witness,  that  the  defend- 
ftnt,  after  the  in^itution  of  the  suit, 
ifiid  •*tbat  if  the  negro  did  not  belong 
K^  bin,  be  cKd  not  want  him,  and  no 
property  he  had  was  his,  and  that  no 
Kw  suit  WAS  necessar)'."  The  com- 
petency of'  the  witness  was  objected 
%b  md  CTidtoce  was  girett  tb«the  b«A 


gold  the  said  negro  to  J  W,  etito 
whom  the  defendant  d^itned  hifs,  bj  i 
bill  Of  sale  dated  in  1792,  whhsgette. 
ral  warranty;  but  tt  was  prove<i  (hit 
the  witness  was  in  that  year  dischv^' 
ed  under  an  insolvent  law.— Ae/((tkk 
the  witness  wss  competent,  snd  the 
evidence  was  permitted  to  be  given  ta 
the  jury.  Qmmhy  v  Wnih^  59$ 
S4.  In  debt  on  a  g^iardian's  bond,  it  vts 
heM  that  the  accounts  of  a  gusr^ 
rtndei-ed  to,  passed  and  allowed,  by 
the  orp'.ans  court,  were  net  condu. 
aive  evidence  either  on  the  gwwdiui 
or  bis  ward,  but  prima  fa6t  cridcsce 
only  of  the  balances  rcspeetirelf  (foe 
by  the  guardian  to  his  ward  at  O^e  «• 
vera]  times  when  the  accounti  were 
passed  and  allowed,  and  were  open  to 
examination  by  the  court  &nd  jui^jiad 
that  the  plaintiff  might  give  otlieTeTi- 
dence  to  show  thiU  the  accounts  were 
erroneous,  or  that  the  orphans  comt 
had  exceeded  their  authotity,  orbd 
made  Improper  or  unreasonable  tflof- 
anceS  to  the jfuardian  in  the  sccounu. 
Speddm  v  The  State  use  ofMankaB,  d 

25:  m  replevin  by  W's  eiecutor  spiwt 
E's  adroifustrator  fbr  a  negro  boy, «« 
defendant,  for  the  purpose  of  wdriB^ 
a  gift  of  the  negro  boy  by  W  to  J, 
whose  administratrix  E  was  in  her  Sfe- 
time,  offered  in  et'idence  1^,  the  wife 
of  B,  which  K  was  the  daughter  ind 
one  of  the  representatives  of  J  and  ef 
B,  and  to  restore  her  competency,  d- 
fercd  in  evidence  a  receijit  given  br  R 
to  K  as  the  administratrix  of  J,  forte 
wife's  share  of  her  deceased  falber  Yi 
estate.— i55r^ that  K's  testimony  f» 
inadmissible.  Ihumihgtbn*s  .Hi>.  » 
J)unnington*8  Adm^r.  '  2J9 

Tt,  A  copy  of  the  qxiaHfication  of  6  D 
as  one  of  the  commissioners  to  prc- 
sen-e  confiscate*!  BriHsh  propertTi 
purporting  to  have  been  msdfc  sefee 
W  H,  a  justice  of  the  peace,  ceiwd 
by  the  auditor  general  as  a  tnic  W 
taken  from  the  original  filed  in  his  a- 
fScei  and  a  eopy  takesi  frpm  the  pro« 
ceedings  of  the  said  cotmnissioneii, 
stating  that  G  D,  appointed  a  comiiw- 
sioneiv  &c.  produced  a  certificate  of 
his  quaUfication,  &c.  certrfted  asaborc. 
with  die  testimony  of  a  witness*  tiat 
he  had  ex.-Utfncd  tliat  part  which  t)«^ 
ports  to  be  the  qualification  of  CD, 
and  that  it  is  a  true  copy  of  the  origi- 
nal, in  the  han<J.writhig  of  GD.  «» 
that  the  name  of  W  H,  sign^  tRMttj 
WM  ta  the  baiKl-VT^tii^  oTtlie  m  n 
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^»  MWf  (fmt  ihe  ofh«i*  cc^  was  a  tru^ 
copy  from  the  joamftl  of  pTocecdtng^ 
of  the  commiisioners,  Cto.— fidviitted 
to  be  read  in  evidence.  Uuichings  v 
TMolelal  Lm^,  S7B 

2T.  A  deed  cxectited  by  certain  per- 
sons, Btatinff  themiielvea  to  be  commis; 
simmers  appointed  to  preserve  conlis^ 
cated  JBrt7i«A  ptt)perty,  to  a  purchas- 
er of  8iich  property,  is  sufBcient  to 
vest  t  tHTe  in  the  piirf^baser,  so  us  to 
enable  him  %b  support  an  action  of  e* 
jeetment  for  *  recovery  of  tbe  land 
conveyed.  /5. 

Ttt^.  As  to  wh»t  » legfftl  evidence  of  sale 

made   at  attction.    The  entries  made 

by  a  cjerk  to  the  auctlmieer  arc  not  tlic 

best  evidence*     IVhtah  v  Gthdor,  tt  oL 

395,599 

29.  The  testbnpny  of  a  witness  as  to  the 
contents  of  a  letter,  who  had  never 
seen  the  pci-soft  write  ^ho  wrote  the 
letter,  and  had  no  knowledge'  of  his 
hftnd -wilting-,  is  inadmissible.     JOorhey 

V  J)or^8  liars  C^  Ex't».  ef  if.        426 

30.  The  decliimtions  of  a  toAh  Respect- 
ing his  title  to  lands,  inade  before'  he 
parts  with  his  estate  therein,  are'  c\i- 
dence  ag^st  him,  and  all  clahning  un- 
der bim.    '  7^ 

ol.  i  W  obtained  a  judgment  againct  J 
D,  and  issued  a  <c/fe  ^«a»  thereon 
aeainst  R  S,  as  his  tcrretenant.  Who 
pleaded  tlrat  J  t)  was  not  seized  of  the 
land  6f  which  be  is  returned  tenant,  at 
the  time  of  the  jwlgment— 7Aft/,  that 
the  setVe /heios  cod  Id  not  be  supported 
VTihout  the  productionof  a  gv^nt  from 
the  ProprJetar>'  fdr  tiie  kHid,  or  layinjgr  i 
atrfficient  foundation  for  presimimg 
one.'  'But  that  a  grant  for  the  land, 
with  tl»e  ^€t^  'ojrered  in  evidence, 
from  J  D  to  H  S,  lind  the  |iarol  e\  i* 
oence  that  J  f)  was,  and  had  been  in 
possession  of  the  land  for  hiue  years 
pcfphe  his  deed  to  K  S,  would  be  5mf- 
ficient  to  siqiport  the  issue  for  the 
plaintifT.     Saunderst  krrei,  of  Duky 

V  Webster,  432 

52.  Copies  of  oriemal  leases  granted  by 
the  agents  of  the  Lord  Pi-oprietarj', 
rcmarning  in  the  audifor'a  ofHce,  with 
the  arfiichivit  of  th^  auditor-general, 
8fitii>g  that  they  w^e  true  copiex  tak- 
en from  the  ortginklf,  mf.de  beforte  a 
justice  of  the  peace,  with  a  certi^it^ 
of  the  clerk  of  the  county  cotirt'  that' 
*iich  person  was  a  justice,' ^c. — Bffdt 
to  be  competent  evidence.  '  JSrmf' 
fortPs  Leasee  t  M^Cdmas  et  at,        4H 

53.  A  paper  purporting  to  be  field  notes 
er  ct^uriea  9S  titer  wrrty  o£»'  pareet  of 


Umd  ctVkA  Q  C,  itW^U  !•  be  in  the 
fiand-writingofi  F,  who  was  accos- 
tomed  to  siifVey  Jatidsin  the  etfly 
part  of  ^e  last  cemury»  ■«<*  v*>o  w»- 
ginally  surveyed  C.  Matujr,  wm  oi|fer* 
ed  as  ey i^hce  of  jts  anoieAt  running 
^Helky  by  the  county  coiiK,  that  the 
paper  could  not  be  used  in  evidence 
for  that  purpos^.  HinggMv  Calkh 
v^  et  vt.  Lts&e^^*  A^S 

34.  T  1)  ii\  1788  executed  H  deed^of 
'  trust  to  li  and  H»  authVfpsing  them^ 
among  pther  things,  to  convey  to  O  B 
a  lot  of  ground  No.  ^^  in  pi>ratiut  of 
a  debt  due  by  T  D  to  C  8,  in  case  he 
consents  to  siccept,  kc.  in  six  weeki 
from  the  date'  thereof*  Pil  the  20th 
of  September  ir90,  th*  chiinoeWor,  ofi 
behalf  of  the  state,  Conveyed  lot  Njn. 
58  to  VL  and  H,  reciting  iit  bis  decH 
that  the  commiwrioncfs  of  confiscated 
British  property  sold  the  said  lot  to 
0  t>,  who  sohl  and  conveyed  it  to  T 
B,  aixl  that  T  1)  had  conveyed  it  to 
M  and  H,  «cc  J  1>,  L  W,  fi  C  and 
T  1>,  in  1782,  executed  23  bondf  to 
tlie  state,  under  the  act  of  May  1781, 
ch .  33,  for  property  by  tliem  I)orc>»a8- 
ed  of  the  state.  J  D,  with  T  D  and 
i,  N  his  sureties,  in  1781  pa^d  their 
bond  to  the  state,  w^hich  bond  was 
released  by  the  state  to  fc  1),  the  exc- 
Ciitrix  of  T  D,  by  th*  act  of  1791,  ck^ 
54.  Proce.sj<  of  ferifoeias  issue^l  in 
178R,  lit  conformity  to  the  act  of  May 
1781,  ch.  33,  on  the  23  bonds  exectit- 
ed  \jy  J  IJ,  and  otheri,  in  1783.  T IJ 
ilied  in  1790,  and  by  his  will  devi^d 
his  whole  estate,  real  hnd  persomd,  to 
)£  1>,  and  appointed  her  his  «3<ccu«Tix. 
T  D  dfcd  insolvent,  without  leaiing 
MtflBcient  property  to  pay  his  debt  due 
to  the  state;  And' J  D,  L  W  ffnd  ft  C* 
were  hiwilvent,  fegiilarly  dischargfed 
under  the  insoheiit  hiw,  after  the iSrte 
of  the  above  boridi^t  ftt»(i  before  the 
death  of  T  D.  In  1790  tlie  legiata- 
lure  by  a  resolution  directed  the  ffaa- 
snrcr  to  cancel  ^11  bonds  given  to  the 
state  by  J  I>,  EN  and  T  I>,  anvl  by 
>  P,  L  W,  &  C  tit^  T  D.  fty  tlie  Act 
Of  1791,  eh.  54,  the  legislature  deelar. 
ed  that  their  intention,  by  the  above 
resohitinn,  waiS  to  benefit  E  D,  amd 
lier  childi'cn,  and  not  the  creditors  of 
T  I>,  or  any  other  person;- they  repeal- 
ed tlie  reaolutiony  and  directed  the  trc*. 
|urf  r  to  receive  the  bon<Tsi  and  to  de- 
liver' them  to  R  I>  to  her  use,  aftt- r 
paving  acknowledged  und  endorsed 
on  each  bond,  safiflimctiou  receb-cd  by 
th«  itatcftom  her  ibr  the  sUttL  dUc  on 
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•tcfa  bond;  and  tliftt  the  iboitld  sUiid 
in  Uw  and  equity  in  the  place  of  the 
•tftte.  The  act  wm  complied  with  by 
the  treasurer.  Under  tlie  will  of  T 
!>•  and  the  assignment  of  the  said 
bonds,  E  D  entered  into  possession  of 
the  lot  No.  3dy  before  mentioned.  C 
9,  mentioned  in  the  deed  of  trudt  from 
T  D  to  M  and  U.  brought  suit  against 
T  D  for  th^  debt  due  to  him,  and  re* 
covered  judgment  in  1783.  He  sued 
out  a  miiff:  Jaeiaa  thereon  against  K  1), 
AS  executrix  of  T  D,  and  obtained  a 
.M  in  1794.  G  S  in  1794  filed  a  bill 
*in  chancery  against  M  and  H,  to  com* 
ji^l  them  to  execute, the  trust  menti- 
oned in  the  deed  to  them  from  T  D, 
by  conveying  to  him  the  lot  No.  36^ 
and  for  which  purpose  a  decree  pass- 
ed ^^^f/eidt  that  the  record  and  de- 
cree could  not  be  read  in  evidence  in 
'an  action  of  ejectment  brought  by  the 
lessee  of  J  9  against  B  D,  for  the  re- 
covery of  the  said  lot.— — //«/<4  also, 
that  titc  decree  of  the  chancellor,  to- 
Itether  with  the  deed  from  M  ami  U 
to  J  8,  the  les^r  of  the  pUintiH^,  re- 
citing an  assignment  of  the  decree  by 
C  S  to  J  8,  was  nat  suiTicient  evidence 
of  a  due  execution  of  the  trust  in  the 
deed  from  to  T  D  to  M  and  H.  Dor- 
#ey  V  Courtemayt  e(  al  I^e$9eet  474 

S4.  If  A,  as  Mirety  of  B,  pays  a  debt 
due  to  C,  on  proof  of  the  payment, 
A  could  recover  of  B,  ami  an  oral  or 
written  acknowledgment  by  C  of  the 
psyment,  would  be  evidence  in  a  suit 
Mgamst  B.   Prathar  v  Johnson^  et  ai.  490 

36.  When  an  act  of  assembly  directs 
that  the  certificate  of  a  public  officer 
is  to  be  evidence,  a  paper  pro<luced 
with  his  name  will  he  evidence  prima 
faete,  unless  the  name  is  proved  not  to 
nave  been  signed  by  him — as  where 
a  paper  purporting  to  be  an  account 
made  by  T  II  as  treasurer,  and  signed 
by  him,  and  by  him  sworn  to  before  a 
justice  of  the  peace,  with  a  certificate 
of  the  clerk  of  the  county  that  such 
person  was  a  justice.  See.  it  was  per- 
mitted *to  be  read  in  evidence  under 
the  act  of  1798,  ch.  108.  lb, 

37.  A  free  mulatto  man,  whose  mother 
was  a  free  black  woman,  but  descend- 
ed m  the  female  line  from  a  white  wo- 
man, was  permittetl  to  give  evidence 
in  the  case  of  a  negro  petitioning  for 
his  freedom,  against  a  free  white  chris- 
tian person.  Spri^t(v  Xc^ro  MM-t/^  491 

38.  A  witness  deposed  that  she  hired  R, 
the  mother  of  a  petitioner  for  frec- 
clom»  from  T  S,  its  1810,   for  one  yoar. 


who  informed  her  he  tntended  K  jbr 
M  H,  ami  af\cr  the  death  of  T  S  sb« 
paid  the  wages  to  C  II,  who  brought 
an  order  from  the  defendant,  whtdi 
order  was  expressed  to  be  for  tbc  use 
of  M  H.  That  about  the  time  the  vit< 
ness  hired  E,  on  her  advising  T  S  to 
hire  E  td  her  husband,  w1h>  was  s  free 
man,  he  objected,  and  said  be  bid  oo 
thought  of  hiring  her  to  any  body,  hot 
he  would  talk  with  his  wife,  and  if  en 
consulting  her  she  thought  it  aiTimhle, 
the  witness  might  have  E,  and  &  few 
days  after  the  defendant  informed  hcc 
she  could  have  B  for  $24  per  year-- 
Ncidf  that  the  testimony  of  the  witness 
w<t8  legallv  admissible  in  evidence. 
^P^K  ^  fffgro  Prtafyf  494 

39.  To  show  that  HP  was  in  1797,  it 
the  time  a  judgment  was  rendered 
aguinst  him,  seized  of  the  land  of 
which  the  defendant  was,  on  a  tan 
facias  issued  on  the  judgment,  return- 
ed tenant,  evidence  was  given  oft 
devise  of  the  Und  to  B  P  in  1766  bf 
his  father,  who  had  been  in  posseasion 
a  considerable  time  before  his  deatb; 
also  a  conveyance  by  B  P  to  J  L  is 
May  1799<  also  a  conveyance  by  J  L 
to  J  U  in  June  1799,  and  a  conveyance 
by  J  H  to  the  defendant  in  1801- 
Ilcld^  that  such  evidence  was  not  lof* 
ficient  to  prove  a  seizin  in  B  P  in  the 
land  in  question  at  the  time  the  judg. 
ment  was  obtained  against  him.  Ford, 
ttrrtt.  of  Predon  v  Gwitm'M  JUm'r. 

496 

40.  A  bill  of  sale  executed  by  C  B  to 
C  S,  both  of  IVathinelofi  county,  in 
the  District  of  Cotum&Of  oo  tlie  26th 
of  December  1804,  for  sundry  slsTei^ 
to  secure  the  payment  of  a  debt  doe 
to  C  J,  and  acknowledged  on  the 
same  day  before  two  jiistices  of  the 
peace  of  that  county,  and  recorded  os 
the  10th  of  January  1805  in  the  re 
cords  of  said  county — Heid^  that  i 
copy  thereof,  certified  under  tlie  sell 
of  thfe  court  by  the  clerk  of  the  cff- 
rtuit  court  of  tiie  said  District  for  the 
said  county,  with  the  certificate  of  the 
chief  judge  of  the  said  court,  that  the 
attestation  was  in  due  form,  and  ahos 
certificate  by  the  said  clerk,  under 
the  seal  of  the  court,  that  the  M 
chief  judge  was  duly  commissioned 
and  qualified,  was  legal  evidence. 
Bruee*a  Jdm'r.  v  Smith,  499 

41.  In  an  action  on  a  replevin  bond, 
executed  on  suing  out  a  writ  of  re- 
plevin for  negro  sbtves,  whicli  writ 
was  non  prossed;  and  tlic  plaintiifii^ 
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Ikis  ftcOott  vere  kept  out  or  the  ne- 
groes  from  May  1804  to  March  1805. 
The  dcfeiklant,  in  order  to  Rhow  the 
declarations  uf  the  plaintiffs,  that  the 
slaves  were  of  little  or  no' value,  of- 
fer^il  to  ask  a  witness  the  foUnwinjj^ 
question:  **Dkl  you  hear  the  plaintiffsft 
At  any  time  in  October  1809,  aay  that 
they  knew  where  the  negrqcs  were, 
that  they  had  left  their  possession  by 
their  orders,  and  that  they  would  take 
no  steps  to  regain  the  possession  of 
them,  and  that  they  did  not  wish,  and 
would  not  allow  them  to  return^"— 
Heidi  that  the  question  was  inadmissi- 
ble, and  should  ■  not  be  answered. 
Pye  V  Woods  el  ux,  504 

42k  Depositions  taken  under  a  wtrrant 
of  resur\*ey  issued  in  a  former  action 
of  ejectment,  and  i-eturned  by  the  sur- 
veyor with  the  plots,  are,  on  the  death 
of  the  witnesses,  evidence  against  the 
parties  to  the  suit,  and  all  claimhig  un- 
<ler  them.  Uletiart  el  al.  Leasee  t  Ma- 
eon,  507 

43.-— Such  depositions,  tho'  dated  a  day 
after  the  date  of  the  execution  of  the 
warrant,  will,  if  ret«irned  with  the 
plots,  be  considered  prima  faele  as 
baring  been  taken  on  the  sun-ey.     lb. 

44.  The  time  when  a  certificate  of  sur- 
vey was  returned  i6  the  land  oQce, 
and  when  the  caution  money  was  paid, 
are  facta  for  the  decision  of  the  jury. 

it,  528,  531,534 

45.  The  Proprietai-y  instructions  are  evi- 
dence when  applicable.  Jb,  528 

4-6  Evidence  that  the  certificate  of  an 
elder  survey  was  in  the  land  ofllce 
when  a  junior  survey  was  made  and  an 
elder  grant  thereon  obtained,  is  for  the 
dccisioit  of  the  jury.         Jb.  S2H,  53 1, 

534 

47*  The  defendant  in  an  action  of  eject- 
ment, having  read  in  evidence  a  g^nt 
of  the  laud  in  dispute  to  M  G  in  1708, 
proved  that  T  F  was  in  possession  of 
part  of  the  land  from  1765  to  the  time 
of  his  death,  and  that  those  claiming 
under  him  had  been  in  possessiony 
ever  since, -and  that  the  defendant  was 
the  only  heir  of  T  P.  He  then,  with- . 
out  showing  any  title  or  possession  in 
J  C,  offered  to  read  in  evidence  a  deed 
for  the  said  land  from  J  C  to  T  F,  in 
1765,  for  the  purpose  of  proving  in 
vnat  manner  and  at  what  time  T  F 
came  ijito  possession  of  the  land— 
Ifeld,  that  for  such  purposes  the  deed 
might  be  read  in  eridence.  Coekey 
etoL  Leseuv  Smith  552 


VOX..  UU 


7^ 


See  Award  1,  2,  5,  7,  «. 
Bill  of  Exceptions  2. 

Bill  of  Exchange  4,  5. 

Bill  of  Sale  2. 

Bond  2» 

Certificate  of  Survey  1. 

—  Commission  &  Commissionen  2. 
Contract  3. 

Court  of  Chancery  IS, 

Covenant  1, 5. 

-Direction. 

—  l-y ectment  9, 22,  23, 24>  25,  28, 37. 
— -  Escape  1. 

EsUte  For  Life  2. 

Gift  1. 

—  Grant  1* 

Mesne  Profits. 

—  Orphans  Court  3. 

Parol  Evidence. 

— —  Presumption  7. 

—  Promissory  Note  5, 7,  8. 
Slander. 

— -  Surety  2. 

Trespass  1,  3, 

Usury. 

Variance. 

Verdict. 

Waste. 

Witness. 

EXCHAKGB. 

1.  Whethei*  of  not  lands  will  pass  by  a 
j>arol  exchange?  Quere,  CarroWe 
Leasee  v  May  dwell,  elal.         ,         292 

2.  An  exchange  of  lands  cannot  be 
proved  by  parol  evidence.  Maydwellp 
et  aL  Leaaee  t;  Carroll^  36l 

EXECUTION. 
See  Capias  ad  Sklisfadiendum* 
Fieri  Facias. 

EXECUTORS  &  ADMINISTRATORS. 

1.  If  an  executor  compounds  debts  due 
on  mortgj\ges  or  deeds  of  trust,  with 
the  creditors  of  the  deceased,  he 
shall  take  no  benefit  of  the  composi- 
tion to  himself.  See  Court  of  Chut- 
cxuT  8,  and  Turner  v  BouehelTa  E^r. 
elal.  99 

2.  In  an  action  on  an  administration 
bond,  executed  by  an  administrator 
D.  B.  N,  brought  to  recover  a  legacy, 
the  defendant  rejoined  to  the  replica- 
tion assigning  breaches,  that  the  wiit 
issued  before  the  expiration  of  12 
months  from  the  date  of  the  letters  of 
administration.  A  demurrer  thereto 
wasnUed  good.  Matmv  The  SltUt 
use  Ttwmaa^  237 

3.  AS  by  his  will  in  1775,  bequeathed 
A  legacy  to  £  W^  to  be  paid  to  her  op 
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herdaT  of  mttrU^e*  And  made  G  U 
bis  residuary  legatee  and  executor, 
who  returned  an  inventoiy  in  1776, 
and  settled  an  account  with  the  or- 
phans court,  Ifavinjc  a  hrf^t  balance 
due  to  the  estate.  After  the  death  of 
U  U,  letters  of  administration  DB  N 
were  granted  to  A  M,  who  retiUTied 
no  inventory*  nor  settled  any  account, 
but  it  was  proved  that  sundry  daves, 
included  in  the  inventory  returned  by 
e  M.  afler  bis  death  came  to  tlie  hands 
of  A  M.  On  an  action  brought 
against  A  M  en  her  administration 
bond  to  recover  the  legacy  be- 
queathed to  E  W^Held^  that  the 
aoove  testimonv  was  sufUcient  to  sup- 
port the  itsue  joined  on  the  part  of 
the  plaintiif,  to  the  rejoinder  of  no  as- 
•cta.  Ih. 

4.  In  an  action  on  an  administration 
bond  given  by  J  G,  as  administrator 
^  17.  ^.  iV:  of  J  C,  of  the  goods  unad* 
ministered  by  E  C,  the  former  exe- 
cutrix, to  the  plaintiff's  replication 
tJiat  there  remaine<t  in  the  hands  of  J 
G  £217  1  7,  clear  personal  estate,  af- 
ter payment  of  debts,  due  and  paya- 
ble to  A,  the  daughter  of  J  C,  the  de- 
fendant rejoined  that  £  C  did,  as  the 
guardian  of  A,  receive,  and  as  exe- 
cutrix of  J  C  did  pay  and  satiafy  to 
herself,  as  guardian  of  A»  the  said  sum 
of  JE31 7  1  7.  Dcmtirrer  thereto  ruled 
good;  but  on  appeal  rerersed.  JJownrt 
vThcStaUiucof  Tiiden,etux.    239 

5-  —  Where  the  balance  due  on  an  ac- 
count passed  by  E  C,  as  executrix  of 
J  C,  was  £2T7  14  1,  and  the  amount  of 
the  inventoiy  returned  after  the  death 
of  E  C,  by  J  Gas  administrator/).  B. 
J^^.  was  £2t4  2  6,  the  county  coiut  re- 
Aited  to  direct  the  jury  that  the  sum 
of  £63  117,  the  difference  between 
those  two  sums,  is  to  be  taken  as  part 
payment  to  £  C  of  her  one  third  •««hare 
of  the  personal  ea^te  bequeathed  to 
hor  by  J  C.  Jb. 

$,  A  court  of  law  is  not  concluded  by 
an  account  settled  and  passed  by  an 
administrator  with  the  orphans  court, 
from  investigating  and  judging  of  the 
propriety  of  the  dishursement»  there- 
in stated.  2V  State  we  of  Sapping' 
/on,  eiux.  V  Mnssey^  276,  {note  J 

Ac' Court  of  Chancery  12. 

EXEMPLIFICATION, 
Set  £f  idence  1, 40. 

EXTINGUISHMENT. 
See  Award  3. 
— —  Court  of  Chancery  8. 


See  EsUteforLlfeS. 

—  I^ease  1. 

—  Release  1. 

F. 

TACTOR. 
1.  Where  a  factor  had  endoned  bilk  of 
exchange  for  his  prindp^  thb  liabi* 
llty,  with  a  reasonable  appreheoinm 
of  danger,  gave  liini,  as  fioior,  a  lien 
on  a  hill  then  Wi  his  handt  belonging 
to  his  principal,  to  meet  the  erent  of 
hia  endorsements)  snd  t^e  fact  of  the 
fiictor's  receiving  a  oomoiisMOQ  onlbe 
endorsement  of  bills,  b  not  viewed  u 
in  any  way  aflSscting  the  genersl  qae^ 
tion  aa  to  his  lien  as  factor.  UJ^ 
V  Fmjfum  ^  Lorman^  33» 

FACTS. 
Ste  Ejectment  36, 27. 

FALSIFY  &  SURCHABGE^ 
Ak  Court  of  Chancery  1. 

FEE  SIMPLE. 
Ste  Devise  3. 

-—  f^jectment  31. 

FEME  COVERT. 

1.  Independent  of  the  acts  ofanembly 
of  1715,  ch.  47,  1752,  eh.  8,  sndNo- 
vember  1766,  eh.  14,  there  wunolei 
gal  mode  by  which  hfeme  oootrt  coaU 
tranafcr  her  interest  in  land,  but  by 
common  recovery  or  fine.  Isuirwt 
etux.v  UeUUr  etal.  377 

2.  By  the  act  of  1715,  cA,  47,  a/f«f  »• 
vert^  if  she  is  named  as  grantor  in  i 
deed  of  bargain  and  sale,  may  be  btf^ 
red  of  her  lands  if  she  acknowledpi 
tlie  deed  in  the  manner  prescribed 
by  that  act,  but  her  husband  muftibo 
be  a  grantor  in  the  deed.  ^ 

3.  The  act  of  of  1766.  eh.  U.  ii  a«t 
explicit  than  the  act  of  1715,  ci  ^ 
and  shows  that  where  the  interest  of 
the  feim  arvert  is  to  be  conveyed  or 
barred,  she  must  join  with  her  !«»• 
band  in  the  conveyance  intended  to 
pass  her  interest,  and  the  conveyance 
must  be  acknowledged  by  the  hw* 
band,  ^  * 

4.  To  pass  the  interest  of  the  arife  in 
her  land,  the  husband  and  wSc  »«< 
join  in  the  deed  as  grantors,  and  th« 
deed  cannot  be  legally  sufficitot  *nd 
operative  to  pass  Tier  interest,  unleii 
it  is  acknowledged  by  tUe  kuibsnj 


See  Conveyance  1,  3. 
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rCME  SOLF.. 
Sse  Court  of  Chancery  16^  IT. 

FIELD  ^OTES. 
Ae  Evidence  33. 

¥nm  FACIAS. 

1.  An  ftctiofi  of  tiWASs  vi  ei  mmU  vUl 
lie  mi^inst  a  iheri^  fiir  aeizini^  o^er 
9i  fieri  fseUiBt  and  selKn^  slaves  ifr^ich 
had  been^  by  a  bill  of  lale  duly  exe- 
cuted, acknowledged  andre^rded,  in 
the  county  of  JVaahington^  in  the  Dl8« 
trict  of  Columbia^  transfeired  by  the 
defendant  in  such  execution  to  a  bqtia 
yfcfe  creditor,  although  such  slarea  re- 
mained in  the  possession  of  such  d^- 
fetKlanU  See  Biu  ov  Sakx,  S^  and 
Brue^i  Jdm*r8.  v  Smi(lh  ^^ 

Sh  Attachment  I . 

Bill  of  Sale  3. 

FINE. 
Su  Feme  Coveit  1. 

FORMER  RECOV^RT. 

Ste  Court  of  C-hancery  22. 
— —  Beposhion  2. 

—  Pleading  4. 

FORMULA. 
S^  Administration  Bond  1. 

FRAUD. 
^  Bankrupt  &  Baoluruptcy  2,  3. 
Bill  of  Sale  2. 

—  Lottery  1. 
*—  Warranty  1. 

FREEDOM. 

1.  A  petition  for  freedom  is  comprehend- 
ed within  the  geoera^  tenns  of  suits, 
or  actions,  in  the  second  section  of  the 
act  of  1804,  ch,  5J,  relative  to  their 
removal  from  one  county  court  to 
another;  but  a  negro  petitioning  for 
liis  freedom  is  not  coQipetent  to  make 
the  affidavit  required  by  that  act — his 
slavery  or  freedom  being  then  t/ub 
jutUee,  and  if  a  slave  lie  is  excluded  by 
the  act  of  1717,  eh.  13.  See  RanoTAL 
or  Causxs  1,  and  Qneen  v  Neak^    158 

2.  Where  the  motheir  of  *  petitioner  for 
freedom  was  horn  in  this  state  the  slave 
of  T  S,  and  was  hekl  by  hun  in  davery 
until  1B04,  when  he  sulferedherto  be 
curried  to  the  county  of  Woihin^riim^ 
JO  the  District  of  CqLunbiat  by  C  H, 
where  she  continued  employed  by,  and 

I  residing  with,  C  H,  for  two  years, 
when  sbe  was  sent  back  to  this  state 
to  T  S.  The  petitioner  was  bom  in 
the  coupty  of  WuMkin^tont  '^  the  Dis- 


trict of  CchmhiOt  yM\i  ber  mother 
was  there,  and  brought  with  her  mo 
ther  into  this  state,  and  has  oontimiet 
htf^.—tield^  that  the  petitioner  ws* 
entitled  to  fi^edom.  $prigg  v  Negn 
Mary*  491 

3.  A  ^c  malatto  man,  nfkOie  mother 
was  a  free  black  woman,  but  descend- 
ed in  the  female  line  from  a  white  wo- 
man,  was  permitted  to  give  evidanco 
in  the  case  of  a  negro  potitroning  for 
his  freedom  against  ^  fro«^  white  chris- 
tian man.  76. 

4.  A  negro  slave  belonging  to  an  in&nt, 
and  Immght  into  this  state  subsequent 
to  the  act  of  1796,  dL  67,  by  the  Mier 
and  natural  guardian  of  such  inlaat,  is 
not  entitled  Ao  freedom.  lb. 

B*  A  petitioner  for  freedom,  being  the 
slave  of  T  S  of  this  state«  was,  when 
about  three  yean  of  age,  earned,  with 
the  permission  of  T  ^  to  the  county 
of  f^lsuhingtmii  in  the  District  of  Co- 
hmbiot  by  C  U,  in  1804^  where  he 
continued  employed  by,  and  residing 
with  C  H,  for  two  years,  when  lie  was 
sent  back  to  this  state  to  T  S,  with 
whom  be  continued  to  reside  'and  to 
be  employed  until  the  death  of  T  S  in 
ISlO^Ikld;  that  the  petilHooer  was 
entitled  to  hv»  freedom,  i^pngg  s  iV>« 
^ro  Presfyt  495 

6.  The  ^rdian  of  a  minoc  hnporting 
into  this  state,  contr»y  to  law,  a  slave 
belonging  to  the  minor,  will  net  enti- 
tle such  slave  to  freedom;  nor  will  the 
assent  of  the  minoTj^  dnring  his  ^ninori* 
ty,  gi^-e  supb  title,    ito^  v  Waddle, 

SSI 

7.  J  L,  a  married  mas, «  natire  of  St, 
Domingo^  flying  frt>m  the  dangers 
which  existed  there,  removed  to  this 
state  in  1793,  bsingtnr  with  him  three 
negroes,  whom  he  had  before  an(l 
then  owned  as  slaves.  In  1794  ho 
sold  one  of  them  ss  ^  slsve  to  W  C, 
who  sold  him  to  K  F.  J  L  continued 
to  reside  in  this  state  vrotil  1796^  wheo 
he  returned  to  the  Wt$i  Jndie».  Thf 
negro  thus  sold  petitioned  fr>r  Idsft^e* 
dom  sgaiMt  K  F.— ife/d^  that  be  was 
entitled  to  frecdoA.    Fukm  «  Lewis^ 

504 

FRBE  NEOROBS  8c  MULATTOES. 

%.  A. free  black  person  ban  incompe- 
icnt  witness  in  a  case  where  the  par- 
ties are  free  wiiite  chrbtiaas. 
jRuik  a  Sotverwm^i  97 

S.  A  free  mulatto  man,  whose  mother 
was  a  free  black  woman,  but  descend- 
ed in  the  female  line  frcoi  a  white  wo- 
xpan,  was  permitted  to  give  evidence 
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in  the  case  oft  negro  petitioning^  for 
hU  freedom  agminBt  a  free  white  chrift- 
tUn  person.    Sjfrigg  v  Ikgro  Mary^ 

491 

TREIGHT. 
1.  In  replevm  foe  tobacco,  it  appeared 
that  an  agreement  was  entered  into 
between  A  M  and  H  G«  to  execute  a 
charter  party  for  a  ▼ewel,  the  defen- 
dant  captain,  from  D  to  A,  but  which 
charter  party  was  not  executed.  That 
H  G  put  the  tobacco  on  board  the  vea- 
•el,  and  afterwards  told  it  to  the  pUin- 
tifi;  and  gare  an  order  for  it  on  the 
defendant,  who  refused  to  deliver  it, 
but  insisted  that  the  cargo  should  be 
completed,  and  the  vessel  should  pro- 
ceed to  perform  the  voyage,  and  Uiat 
the  freight  should  be  paid,  both  of 
which  H  G,  and  the  plaintiif,  refused 
to  duo^Heli,  that  the  defendant  had 
no  lien  on  the  tobacco  for  freight— no 
IMgbt  being  in  fact  due  before  the 
' commencement   of  the    voyage {  and 
that  if  an  injury  had  been  sustained  by 
the    owner  of  the   vessel,  in  conse- 
qoonce  of  a  violation  of  the  contract 
on  the  part  of  H  G,  the  proper  reme- 
dy   was  to  be  sought  by  an  action 
against  him.     Burge9»  v  Uun,        225 
S.  In  asmmpnt  hj  a  shipper  of  goo<Is 
against  t^he  consignee  of  the  carj^o,  to 
recover  money  retained  for  fVeight — 
BM,  that  the  plaintiff  was  at  liberty 
to  sbqw  the  vessel  not  to  have  been 
seaworthy  at  the  commencement  of 
her  voyage,  in  order  to  resi»t  Ihe  de- 
fendant's claim  to  freight;  and  if  the 
jury  beMeved  the  vessel  not  to  have 
been    seaworthy,  and  competent  to 
perform  the  voyage  at  the  time  of  its 
commencement,  that  then  the  defen 
dant  was  not  entitled  to  retain  any 
thing  for  freight,  and  that  the  plaintiff 
was  entitled  to  recover  the  amount  so 
retained.     DicJUnton  e  HoMkt^        ^i^ 
3.  A,  the  owner  of  a  vessel,  caused  her 
to  be  insured  by  B  and  O,  (an  insur- 
ance company,)  on  a  voyage  from  S 
to  A  *i^  in  the  prosecution  of  her 
▼oyage,  she  was  captured  and  carried 
into  a  British  port,  where  the  cargo 
waa  condemned,  but  the  vessel  was 
fiberated.    On  anappeal,  the  sentence 
in  relation  to  the  vessel  was  affirmed, 
and  freight  ordered  to  be  paid  by  the 
claimants  of  the  cargo;  and  the  sen* 
tenoe  of,  condemnation  of  the  cargo 
was  reversed,  an^l  the  cargo  ordered 
to  be  restored  to  the  claimants.     D, 
the  agent  of  9  and  C,  rtceinred  fronv 


the  daimants  of  the  cargo  the  amoant 
of  the  freight  awarded.  Irnmediatel^ 
after  the  capture,  A  abandoned  the 
vessel  to  JB  and  C,  and  claimed  is  fbr 
a  total  loss,  which  wu  paid  to  him. 
He  also  claimed  the  amount  of  the 
freight  received  by  D,  the  agent  of 
B  and  C;  and  m  an  action  of  a«ump- 
mU  for  money  had  and  receircd, 
brought  by  A  against  B  and  C,  btin^ 
a  torporaU  bffdy — H^id^  that  the  sction 
could  be  maintained,  and  that  A  wu 
entitled  to  all  freight  earned  to  the 
time  of  the  capture;  that  the  freight 
before  and  after  the  capture  wsssui* 
ceptible  of  apportionment,  so  as  ts 
give  to  each  of  the  parties  the  usu- 
fruct of  the  vessel  during  the  time  of 
their  respective  ownership.  Kamtiif 
9  Bakimort  huwxmet  Cmpony,   367 

G. 

GAOL. 
See  Escape  1 . 
SherifFS, 

GENERAL  ASSEMBLY. 
1.  The  power  and  jurisdiction  of  the 
general  assembly  of  Maryland  in  1773, 
over  all  su  bjects  oflegislation  within  the 
limits  of  Maryland,  were  ss  great  aad 
transcendent  m  the  poorer  and  jurisdic- 
tion of  the  parliament  of  En^and  with- 
in  the  scope  of  their  authority.  Per 
Chase,  Ch,  J.  in  the  County  Cwift 
Partridsev  Doney's  Lestee,         322 

GENERAL  DESCRIPTION. 

le  T  and  E,  by  their  deed  of  bargw 
and  sale,  conveyed  to  K'^all  that  lot 
or  parcel  of  ground,  situate  and  lyiuj 
in  Baltrmorc  Ihwn,  which  is  known 
and  distinguished  on  the  plat  of  sad 
town  by  the  No.  25,  and  beginning 

.  fbr  the  same  at,"  &c.  describing  tlw 
same  by  coiir<e»  and  distances,  "to 
have  and  hold  the  same,  and  every 
part  thereof,  unto  the  said  R,"  kc- 
Hdd,  that  the  whole  of  the  lot  passed 
by  the  general  description  ©fall  tb«t 
lot  No.  25,  and  was  not  restricted  by 
the  special  description  by  course  and 
distance.  Buehanan's  Ixstut 

Steuari,  ^ 

Soi  Parol  Evidence  2. 

GENERAL  REPUTATIOX. 
Ste  Grant  7. 

r-T-  Name 

f-^  JP^l  Evidence  4 
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GIPT. 

1,  If  a  fenwie  negro  slave  was  in  pos- 
tes&ion  of  C  H,  aind  whilst  she  was  so 
in  possession  T  S,  the  owner  of  the 
a  lave,  verbally  gave  the  slave  to  M  H, 
llie  daughter  ^T  C  H,  then  an  infant 
of  four  years  old,  and  left  the  skve  in 
the  possession  of  C  II,  for  the  use  of 
M  H,  and  C  H  kept  possession  of  the 
alavc  for  the  benefit  of  M  H,  then  the 
said  verbal  gift  was  sufficient  to  ti-ans- 
fcr  the  property  in  the  skive  to  W  fl, 
without  any  other  delivery.  Sprigg 
V  Ne^  Preslv,  495 

JSee  Evidence  38. 

GOVERNOR.  "^ , 

See  Court  of  Oyer  &.  rcrininer«  &c.  1. 

<5RANT. 

1.  The  plaintiff  in  ejectment  must  show 
«  grant  from  the  proprietary  for  the 
land  for  which  the  ejectment  is 
brought.  To  prove  such  grant  he 
must  produce  it,  or  a  copy  under  seal. 
This  is  the  first  step  in  deducing  title{ 
if  that  is  wanting,  and  inferior  teati- 
XDony  is  resorted  to  for  presuming  a 
grant,  the  foundation  must  be  laid  by 
stating  and  combining  all  the  iacts  ar^d 
circumstances  existing  in  the  case,  on 
which  the  court  are  to  direct  tlie  jury 
to  presume  and  find  a  gr^nt.  8ee 
PatsvxpTioy  1,  2,  3,  4,  5,  and  Cock' 
ey*$  Le99ee  v  Smith,  tO 

2.  Parol  evidence  of  the  surveyor,  who 
originally  located  and  surveyed  u  tract 
of  land,  calling  to  begin  at  the  end  of 
the  lines  of  another  tract,  aud  to  rqn 
to  and  intersect  other  trat^ts,  &.c.  is 
legal  and  competent  to  prove  that  it 
began  at  and  run  to  partlcnlkr  places 
described  on  tlie  plpts.  Tenant  v  Hani^ 
bUtm,  233 

3.  If  certafn  tracts  of  land  called  for  by 
a  junior  survey,  were  surveyed  by 
course  and  distance  when  the  junior 
survey  was  made,  then  the  grant  on 
such  junior  survey  passed  no  Qther 
land  than  was  included  by  such  sur- 
vey, lb. 

4.  A  grrant  being  made  to  .7,  and  K  Ins  wife, 
of  a  lot  of  ground  during  the  lives  of 
the  said  J  and  E— //«df^  that  a  joint 
estate  vested  in  them  during  their 
lives;  and  that  the  quality  of  sitrvivor- 
ship  being  incident  to  a  joint  estate,  or 
joint  tenancy,  without  any  technical  or 
other  wortls  being  necessar>'  to  confer 
that  quality,  the  whole  devolved  on  E, 
the  aurvtvoTi  duriug  her  life*  Maipi^n 
9  nufcrs,  147 


5.  A  and  B  claimed  the  same  bnd  under 
different  grants,  brntin^  the  som^ 
date,  issued  on  certificates  of  survey 
also  bearing  the  same  date,  made  un- 
df  r  common  warrants^  that  to  R  grant- 
ed by  rencv  menl  on  tht  29ih  ot  Oc- 
tober 1754,  and  that  to  A  granted  oa 
the  S<1  of  February  1755,  but  A's  cer- 
tificate was  first  exsmined  and  passed. 
In  an  action  of  ejectment  brought  by 
the  lessee  of  A^Beid,  that  he  was  not 
entitled  to  recover,  although  the 
grant  to  A  actually  issued  before  Uie 
grant  to  D.      Kwrn*8  Lessee  v  Hughef^ 

6.  A  grant  dated  the  8th  of  February 
1802,  to  E  and  D,  for  the  same  land 
which  had  been  conveyed  by  tl»c  com*-' 
missioners  appointed  to  preserve  con- 
fiscated BrimJi  pi-operly,  to  the  les- 
sors of  the  plaintiff,  on  the  l2th  of  De- 
cember 1785,  which  grant  recited 
tliat  E  O  purchased  the  said  land  of 
the  said  commissioners,  a  certificate 
whereof  waa  lotlgedin  the  land  office^ 
that  E  O  sold  the  said  land  to  E  S, 
who  died  intestate,  and  that  the  land 
had  descended  to  E  and  D,  his  hetjss 
at  \tim^Hcld^  that  the  legal  title  in 
the  land  did  not  pass  or'  become  vest- 
ed in  E  and  U  in  virtue  of  the  gnuMt 
to  them.  IhUchingi  v  Talbot,  el  aL 
Lessee,  STB,  380. 

7.  Parol  evidence  is  admissible  to  prove 
that  a  tract  of  land  called  L  M  E^ 
granted  ill  1751,  was  known  and  had 
acquired  the  name,  by  reputation,  of 
L  Af,  and  «hat  //  3/^' was  capable  of 
acquirinj(  tht^  name  of  L  M,  by  repu- 
tation, and  »he  reference  to  it  by  way 
of  call,  was  a  good  and  legfal  reference 
— As  whcrt'  a  tract  of  land  called  J) »% 
in  its  2  Ifct  course  called  to  rtin  N  72  W 
170  pj*.  10  the  end  of  226  ps.  on  the 
2d  line  cf  L  M  wliicli  2d  line  of  L 
M,  run  only  140  ps.  but  the  2d  line  of 
L  ME  run  oS^i  ps.  And  tlmt  the  ju- 
ry were  bound  m  locating  I)  S  to  run 
the  2lat  couric  of  timt  tnict,  viz.  N 
72  W  170  ps.  to  the  tcnniiiaiion  of 
226  ps.  on  tl»«  ..^d  line  of  L  iST  E. 
Hcndi  V  BeUzIttmcr,  469,  473. 

8.  It  exclusively  belongs  to  rhe  conrt  t» 
determine  on  the-  true  constmciion  nml 
operation  of  grr.Tits,  and  whether  a 
c:ill  in  a  gr-Hni  is  to  be  gratified  or  not, 
and  in  wlhat  manner;  ahd  it  exclusive- 
ly nppcnnins  to  the  ywy  to  find  facts, 
and  ascertain  the  true  place  oi*  point 
called  for  in  a  grant,  accortling  to  the 
evidence — As  where  the  court  ve- 
fu«*ed  to  direct  the  jury,  that  it  is  a 
matter  proper  to  be  decided  by  then. 


Digitized  by 


Google 


•10 


max. 


wWthertlteeiaFm  tKeSlflUfint  of  a 
tvmct  of  hmd  called  i)  ^  to  the  end  of 
226  M.  on  the  2d  line  oft  tnct  called 
X  il;  ia  a  call  poaaitle  to  be  gratified 
or  not;  aad  that  the  said  call  is  a  call 
to  LMt  although  t^ere  arc  only  140 
pa.  not  226  pt.  in  the  2d  line  ^  L  Mi 
ted  that  the  jury  iiii|^ht  locate  D  S  bo 
M  to  run  the  2d  line  of  tiiat  tract  with 
I M.  Jk. 

9.  If  a  wrrej  of  a  tract  of  land  haa  a 
tree  at  the  bf  ginninj^  of  the  tract,  and 
aH  the  lines  are  courae  and  diatance, 
asd  the  tree  cannot  bo  proved,  the 
•nrvey  may  be  preserved  by  the  re- 
l<rrence  of  a  jtinim'  survey  to  the  end 
of  sofne  of  the  lines,  if  the  place  of 
reference  can  be  proved.  MmggoU  9 
GaUhwtnff  et  ux.  Xeaaee,  462 

10.  11ie  Lord  ProprioUry  eoold  not  be 
afleded  by  any  adverse  posscaaion  of 
fend  before  it  had  bees  granted.  Stmart 
it  aL  Lemee  e  Mt^tm^  531 

e^  Ejectment  9,  10,  11, 12»  13, 16»  17, 
22. 

—  Evidence  31,39. 
•^—  l.eaae  1. 

—  Fresnniption  6>  7. 

—  Kccital  1. 

—  Hetation  1,  2. 

—  Terretenant  1, 3. 

GUARDIAN  &  WARD. 
Sm  Court  of  Chancery  4,  5,  6,  16,  IT* 
*—  Evidence  24. 

—  Executor;)  h  Admintstratora  4* 
— ^  Infant  5,  6. 

«—  Orphans  Court  1,  2,  3, 4. 

H- 

DAItEAS  CORPUS. 
1.  Tbe  plaintiflT  in  error  having  entered 
into  a  mrit  of  error  bond,  with  aure- 
tics,  to  the  defcml^nt  in  error,  which 
was  approvtd  by  the  chancellor,  a  writ 
of  error  wan  sut- d  out,  and  aa  the  bond 
was  not  in  dotible  the  amount  of  the 
,  debt  and  costs  recovered,  the  defen- 
dant )D  erroi-  took  out  a  «i.  M.  on  the 
judgmeM  below,  under  which  the 
pittintiif  in  en  or  was  taken  in  execu- 
tion, who  petitioned  to,  and  moved 
the  ciuirt  of  appeals,  for  a  writ  of 
hahtca  cvrpus  to  discharge  him  from 
the  execution— //'fc',  that  a  writ  of 
habeas  cc^p^t^  could  not  issue.  JSor* 
uood  V  Marlin^  l^ 

HAND-WRrriKG. 

Ste  Evidence  29. 

HEARSAY  BVIDEKCB. 

^Affidavit  I. 


Ste  CorapMon  k  Coaunissioneni  2. 

—  EvidMce  30. 

HE1E1NTAIL. 
1.  An  heir  or  isaiie  in  tail,  claimiiir  per 
formam  dmd^  ia  not  compellable  to 
fulfil  a  contract  entered  iDto  by  tbe 
tenant  in  tail  tor  a  sale  of  the  entailed 
land.  f0irtri4gi9JDonty'9L6ste^  320^ 

Sen  Court  <rf'  Chancery  14^  15. 

HU6RAND  k  WIFB. 
Sot  Conveyance  1, 4. 

—  Feme  Covert  2,  3j  4» 
Grsint  4. 

IJ. 

IDIOT. 
9bt  Ejectment  31. 

IMMEDIATE  DC  VISE. 
8u  Devise  1. 

IMPLIED  ASSUMFSIT. 
8u  Assumpsit  3. 

mpORTUHrrr . 

Su  Bankrupt  U,  Bankruptcy  4. 

IMPROPEIt  QUESTIOK. 
Set  Evidence  41. 

IMPROVEMENTS. 
Stt  Court  of  Chancery  22. 

INADMISSIBLE  EVIDENCE. 
Set  Evidence  25,29,41. 

INCOMPETENT  WITNKS6. 
See  Free  Negroes  h  Mubttoes  1. 

INDICTMENT. 

1.  As  the  judgment  on  a  conviction  ht 
committing  the  crime  of  iSa^otnymay 
be  either  at  cofnnion  law,  or  vndrr  tbe 
act  of  1793,  c^  37,  tbe  conclusion  ia 
the  indictment,  cimtra  formatm  sAafit/i, 
ia  not  improper.    J}mk8  •  Tike  £Uatc^ 

154 

2.  Ttie  crime  of  So^my  ia  too  weS 
known  tcy)e  misunderstood,  and  too 
disgnstin^to  be  defined,  further  than 
merely  naming  it,  it  is  unnecessary 
thereK>re  to  lay  the  enmakier  ee^npeit 
m  the  indictment.  Jk, 

See  Criminal  Prasocution  2. 

INDORSEE  fc  INDOBSOR. 

See  Eiid4]nce  &  EudotaoK. 
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IND0ES£1IBNT« 
Btt  &iidor9CiDent. 

INDUCEUENT. 
^et  Contracts. 
— —  l>oclaratMm  4k 

INIPANT. 

1.  Where  »  conveyance  of  land  had 
been  decreed  on  a  l>ill  filed  in  Chan- 
cery against  an  in(ant»  ou  his  arrival 
to  age  he  petitioned  for  a  reconvey- 
ance, &C.  8ee  CouxT  of  Chanciet, 
4^  5,  6^  and  JPruiznuui  ct  aL  v  PUmU^ 

rt 

2.  —  The  forraer  decree  and  proceed- 
ings cannot  be  pleaded  in  bar  of  tho 
relief  prayed.  A 

S.  An  infant  is  not  bound  by  the  answer 
of  his  ^ardian,  if  be  shovs  his  dis- 
sent to  It  within  the  proper  time.    Ih 

4.  A  negro  slave  belonging  to  an  infiuit, 
and  brought  into  this  state  since  the 
act  of  1796,  eh.  ^^  by  the  father  and 
natural  guardian  of  such  infiuit,  is  not 
entitled  to  freedom.  Spr^  v  Negro 
Mary.  491 

5.  A  minor  can  do  no  act  to  affect  his 
rights,  nor  can  his  rights  be  affected 
bv  any  act  of  his  g^uardian,  Ihnei/ 
v'WaddUs  557 

^  The  guardian  of  a  minor,  importing 
into  this  state,  contrary  to  law,  a  slave 
belonging  to  the  minor,  will  not  enti- 
tie  Midi  3ave  to  freedom,  nor  will  the 
assent  of  the  minor,  during  bis  mino- 
rity, vary  the  claim  for  fi-eedora,    Jb. 

Bet  Court  of  Chancery  J  6, 17. 

INJUNCTION, 
See  Assumpsit  4. 

iNaUlRY  OP  DAMAGES. 

1.  Where  the  record  stated  that  the 
jury,  on  an  inquiry  at  bar  under  the 
act  of  179^  eh.  46,  were  charged  to 
inquire  of  the  damages  sustained  by 
the  plaintiiF,  omiuing  and  costs,  and 
the  inquiry  was  not  stated  to  be  award- 
ed on  motion  of  the  plaintiff— Qo^^^, 
whether  these  were  fatal  errors^  IJdr» 
m  9  Jaffnty  use  of  Gwynn^  551 

See  Judgment  5. 

iNQTnsrriQN. 

See  Judgment  5. 
Verdict  6. 

IKBOLMBNT. 
See  Enrolment. 

IKSOLVRNT  DEBTOR. 
See  Bankrupt  &  Banicruptc/  2. 


INSPECTOR  OP  TOBACCO, 
1.  A  former  inspector  of  toba(ico  by  m*^ 
take  delivered  to  the  holdcfs  of  cer- 
tain noteS)  other  hhds.  c^  tobacco  tba« 
those  mentioned  in  such  notes.  Th# 
hhds.  corresponding  with  the  notes^ 
were  by  that  inspector  delivered  over 
to  his  successor^  and  on  his  (the  suc- 
cessor's) advertising  them  for  sale  uju 
dcr  th^  act  of  1802,  th.  27,  *.  4,  tjbey 
were  demanded  by  the  former  inspec- 
tor, who  brought  an  action  rtf  repleviit 
for  them,  ffeld^  that  he  was  not  enti- 
tled to  recover.    Stevenson  v  Bidgelt^^ 

281 

INSTUUCTIONS. 
See  Evidence  45. 

INSURANCE. 

1.  Covenant  on  an  open  policy  of  instir' 
a«ice  on  a  cargo,  where  the  vessel  and 
cargo  were  condemned  on  aooount  uf 
contraband  trade.  Neither  the  insuT' 
ers  nor  insured  knew  of  the  contraband 
article,  it  having  been  put  on  board  se* 
cretly  by  the  captain,  nor  was  theie 
any  representation  to  the  insurers  that 
eitlier  vessel  or  cargo  was  neutral,  nor 
a  warranty  to  that  effect— ifdU;  bjr 
Nicholson,  Ch.  J.  in  the  county  couit. 
that  as  the  interest  of  the  insured  was 
proved  to  exceed  the  am<^iint  insured* 
he  was  entitled  to  recover  against  the 
underwriters.  BaUimore  Inmtranct 
Company  v  Taylor,  198 

2.  The  warranty  in  a  policy  of  insurance 
that  the  property  in  the  insureds,  b 
falsified  by  his  having  concealed  pa- 
pers on  board  of  the  vessel  at  the  time 
of  her  capture— having  practised  arti- 
fice to  prevent  their  detection,  and  by 
the  use  of  fictitious  names,  &c.  Car' 
fere  v  Union  Inawranee  Company  of 
Marykm^  324 

3.  If  there  has  not  been  a  total  loss,  can 
the  insured  recover  for  a  partial  lo*s 
without  having  abandoned?  ^or«.  jf6. 

Sec  Freight  3 

Policy  of  Insurance  !• 

Protest  1,  2« . 

INTENTION- 
fUe  Covenant  4* 

— —  Usury. 
-—  WilL 

lIlTERtxicirrORY  DECREE* 
1.  An  appeal  lies  from  an  interlocutory 
decree  of  the  court  of  chaneeiy .     Go- 
fterHoL  vMaUMi^n  of  Ganztt^  c^c.  43 

INTERROGATORIES. 
See  Ca«rt  of  Chanccty  i  0. 
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iVTRODtTCTORt  CLAUSE. 
Stt  Devise  7. 

INTKUSION^. 

1-  Where  there  was  no  grant  of  the  Ittid 
produced,  and  no  evidence  that  C, 
vho  conveyed  the  land  to  F,  under 
whom  the  defendant  in  ejectment 
cUin>ed,  vas  ever  in  possession  oNhe 
land;  and  if  he  v/as  he  wnsan  intruder, 
add  his  deed  could  not  operate  to 
transfer  any  ri^ht  to  the  land;  and  the 
entry  and  possession  of  F  was  Afi  in- 
tniston,  the  hind  beinj^  vacant.  Codb- 
eg's  Letsfe  v  ^mtth^  20 

S«e  Advemry  Possessloa 

mVENTQRY. 
9te  Executors  U  Administrators  3. 

JOINT  &SKVRRAL. 
See  Promiisory  Note  10. 

JOINT  DEFENDANTS. 

t«e  Assuoipsito. 

JOINT  TENANTS. 

Sec  Grtnt  4. 

ISSUED. 

1.  Where  the  defendant  pleaded  three 
p)eas  in  an  action  of  replevin,  to  which 
the  plaintiff  replied,  and  tendered  an 
issue  to  each,  but  issue  was  joined  to 
^the  replication  to  the  last  plea  only, 
and  upon  that  issue  a  verdict  was  giv- 
en for  the  plainlitf.  On  motion  in  ar- 
Tt'st  of  judgment — Ueld^  that  the  not 
joining  Issue  on  tlie  ftrst  and  second 
r«*plications  was  healed  after  verdict. 
'J^fon  e  Ridutrd^  109 

.See  Assumpsit  8. 

— —  Pleading  4,  5, 

JUDGES  &  JUSTICES. 
1.  The  acknowledgment  of  a  deed  con- 
veying  lands  lyinff  in  Somerttei  county, 
made  to  the  grantor  in  Princt-Geor^^a 
county,  bitfore  J  M  G,  stating  himself 
to  be  chief  judge  of  the  first  judicial 
district  ofthisslste— /Mf,  to  be  a  suf- 
ficient acknowledgment  of  the  deed, 
•without  other  evidence.  'l^uukU  v 
KM^$  Utsec  574 

JUDGMENT. 

1.  The  plaintiff  cannot,  under  the  act 
of  1809,  ch.  153,  take  a  judgment  on 
a  cwint  in  his  dechu^tioii  upon. which 
he  had  given  no  evideoce.  Wikm  v 
Mlfcheif,  ,    91 

2.  Where  an  offence  is  punishable  either 
at  commoB  law  or  under  an  Ml  of  a»- 


iembly,  ftnd  the  ifcomnion  ktr  (d«i^« 
loent  is  entered,  but  is  stated  to  b^ 
according  to  the  act  of  assembly^-' 
Held,  that  the  unmeaning  expressions 
that  follow  the  jtidgroent  of  the  cottrt^ 
are  to  be  rejected  as  surplussag-e.  Da- 
w*  V  Tilt  ^tate^  154 

3.  If  a  verdict  i«  given  for  a  larg^er  snm 
of  m<Mey  than  the  damages  laid  in  the 
declaration,  the  plaintiff  ntaj  before 
judgment  release  the  excess,  and  take 
a  judgment  for  the  amount  of  tli*? 
damages  laid  in  the  declaration;  or  if 
after  judgment,  but  during  the  same 
teini,  he  tenders  a  remitifturof  a  par- 
cel of  the  verdict,  the  court  may  strike 
out  the  judgment,  and  enter  a  judg- 
ment for  the  amotmt  of  the  damages 
charged  in  the  declaration.  Hanria  • 
Jt'fffWf  use  of  Gwyrmt  546 

4.  If  a  judgment  is  entered  upon  a  rer 
diet  for  more  damages  than  laid  in  the 
d(*chiration,  no  release,  or  other  act  of 
the  plaintiff,  can  give  validity  to  that 
judgment,  but  on  appeal  or  ^^rnt  of  er- 
ror, it  must  be  reversed;  and  the  law 
in  that  respect  is  not  altered  hv  the 
act  of  1809,  cA.  153.  76  547 

5.  But  under  the  acts  of  l»U9,  oi 

153,  and  1811,  dL  161,  where,  by  so 
ii>quiflition  on  an  inquiry  at  bar,  the 
jury  assessed  a  larger  annount  of  da- 
mages than  was  lud  in  the  dedaratioa, 
and  judgment  was  rendered  for  tlie 
sum  found  by  the  inquisition i  on  aa 
appeal  by  the  defendant,  the  court  of 
appeals  permitted  the  plaintifi*  to  re- 
lease the  excess,  and  enter  the  releue 
on  the  record,  and  they  amended  the 
record  by  entering  a  judgment  for  the 
damages  laid  in  the  declaration.  A,  530 

6*  In  an  action  on  a  bond  with  a  colla- 
teral condition,  and  judgment  rea* 
dered  therein  for  the  plaintiff  on  a 
case  stated—On  appeal,  the  iudgtnent 
was  reversed,  bccauce  there  was  no 
replication  setting  forth  the  breaches. 
Abr,  et  at,  9  lit  ^taU  use  of  Lay 
Cowrt,  Ut.  560 

See  Cwirt  of  Chancery  21,  23. 

Error  I. 

—  Evidence  31, 

—  Pleading  4^  5. 
— -  Sodomy  2. 

-^  Tcrretcnant  1,  2,  3. 

JURISDICTION, 
See  County  Court  1. 

—  Court  of  Oyer  &  Termini,  Ilc  !• 
—  Criminal  Prosecution  3- 

— —  General  Assembly  I . 

—  Orphans  Court  1,  2,3,  5. 

Waste  I. 
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^RT  &  jTUKORi. 

Hee  Certificate  of  Survey  1, 
*■        Composition  Money  1* 
■'"         Direction  1.        ^ 

FJectment  26,  27, 

Grant  8. 

— —  Variation. 
Verdict. 

JUSTIFICATIOK. 

See  Slander 
WuiJtc  1. 

L. 

LAND  COMMISSION. 
8<t  Commission  &  Coromiasionent. 

m 

LAND  OFFICE. 

1.   Evidence    admitted    to  prove  that 

none  of  the  records  of  the  land  office 

have  been  lost,  &c.     Cocknfs  Leasee  v 

SmUh,  20 

12.  The  time  when  a  certificate  of.  sur- 
vey was  returned  to  the  land  office, 
jtnd  the  time  when  the  caution  money 
"was  paid,  are  (kcts  for  the  decision  of 
the  jury.  Bteuari,  et  al.  Leasee  v  Ma^ 
s<m,  528,  531,  534. 

3.  Evidence  that  the  certificate  of  an 
elder  survey  was  in  the  land  office 
vhen  a  junior  survey  was  made  and 
an  elder  grant  thereon  obtained,  is  for 
the  decision  of  the  jury.  i&. 

See  Grant. 

—  -  Presumption. 

LAPSE  OF  TIME* 

See  Ejectment  37. 
Estate  for  Life  2. 

LEASE. 

1.  The  LoM  Proprietary,  hv  hU  af^ent, 
in  1744,  leased  to  W  F,  for  99  years, 
a  parcel  of  land  called  L  J,  being  part 
of  one  of  bis  Lordship's  reserved  ma- 
nors. W  F,  with  the  consent  of  the 
agent,  assigned  the  lease  to  J  L,  who 
by  deed  in  1766  conveyed  hid  interest 
to  W  M,  and  who  in  1794  executed  a 
hond  of  conveyance  to  N  M,  condition- 
ed for  the  conveyance  of  one  half  of  a 
tract  of  land  called  G.  In  May  1789 
IV  M  had  surveyed  for  hhn  a  parcel  of 
tescrve  land,  and  called  it  G,  which  in 
January  1797  lie  assigned  to  N  M,  and 
in  February  1797,  N  M  assigned  to  t 
O,  who  as  assignee,  in  April  1797,  had 
teaurveyed  X  j^,  so  leased  to  W  F,  and 
•ailed  it  B  G,  being  the  same  land  be- 
fore  iwrveyed  for  W  M  and  called  G. 
ior  which  the  ptu-chase  money  was 
iwd  to  the  treasQrer  in  Ko\emb«p 
y9x»  w  79 


1797,  and  a  patent  thereupon  issued 
to  T  O  in  January  1800.  T  0,  in  Au- 
gust 1800,  conveyed  the  same  land  to 
N  S^^Held^  that  the  leasehold  inte- 
lest  atibsisted  and  remained  unextin- 
guished, and  was  not  merged  in  the 
freehold  by  the  patent  to  T  O.  £rad* 
ford^a  Lettet  v  M  *  Cvmas  et  al.  4^5 
Bee  Ejectment  26,  27.  - 

Evidence 32. 

—  Usury. 

LEASE  &  RELEASE. 
Sec  Ejectment  30. 

LEASE,  ENTRY  &  OUSTEIU 
See  Tenant  in  Tossession  1. 
— *~  J^jectment  7. 

LEASEHOLD*     ' 
Sae  Lease  1. 

LEGACY. 

L  A  S  by  his  will  bequeathed  to  A  W  » 
legacy  to  be  pnid  to  her  at  her  day  of 
marriage;  but  if  she  died  without  law- 
ful issue  of  her  body,  then  the  said  le- 
gacy should  fall  over  and  be  paid  to  El 
W.  A  W  afterwards  maj'ri^  G  J, 
since  deceased,  and  A  W  is  also  since 
deceased,  intestate,  and  witliout  iHHue» 
—Held,  tliattlie  legacy  vested  in  A  W 
and  the  limitation  over  was  void.  7%e 
Sinte  use  of  Thomas  v  Murui.  23d 

Sec  Court  of  Chancci-y  12.  ' 

— — '  Executors  Sc  Administrators  2,  3« 

LKGISLATURE, 

Bee  General  Assembly.  ' 

LESSOR  OF  THE  PLAINTIFF. 

See  Ejectment  36. 
— -  Verdict  7. 

LEVY  COURT. 

See  Special  Authority  1 . 

LIABILITY. 

Sec  Bill  of  Exchange  6. 
Surety. 


LIBEL. 


See  Variance  1. 

LICENSE. 
See  Treapass  3. 

LIEN. 

See  Court  of  Chancery  21* 

—  Evidence  34. 

Factor  1. 

• Freight  1. 

^•—  Tcrretcniuit  2^ 
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Zm  ESTAtK. 

Ste  CtUte  for  Life* 

LIMITATION  OP  ACTfOIfS. 

].  A  pled  of  the  act  of  fimitatioiw  is  a 
bar  to  an  action  on  a  bond  given  to  (h« 
itate  bj  a  tnittee  appointed  under  a 
^ree  of  the  coiul  of  chancery  for 
the  sale  of  the  real  estate  of  a  deceas- 
ed person,  where  the  bond  wai  exe* 
cuted  more  than  twelve  years  before 
the  institution  of  the  suit.  As  where  X 
Q  was  aj)pointed  a  trustee^  under  a 
decree  of  the  couft  of  chancery,  tosefl 
the/ealesU(e  of  J  S,  deceased,  and 
gaSe  bond  as  such  to  the  gtate,  «nth  J 
M  and  C  S,  hii  sureties,  on  the  20tll  d 
December  1795,  and  the  action  was 
brought  on  the  bond  against  C  8,  one 
cf  the  sureties,  oh  the  4th  of  May  1809^ 
who  pleaded  the  act  of  limitiitiona,  to 
which  there  wi^  a  general  demurrer — 
The  county  court  ruled  the  demurrer 
gx)od;  but  on  appeal  reversed.  Seheit 
V  The  State  use  of  Sower,  538 

See  Adrersary  Possession  !• 

■  ■■       Court  of  Chancery  22. 

—  Evidence  33. 

LIMITAtlON  or  ESTATE. 
8tt  Legacy  1. 

LOAN. 
SeeVmxry. 

LOCATTON  OF  LANDS. 

1.  Where  there  ia  a  location  on  the  plots 
in  an  action  of  ejectment  by  either  of 
the  parties  of  a  tract  of  land,  deed, 
plot,  &c.  and  there  is  no  counter  loca- 
tion by  the  adverse  party,  such  loca- 
tion is  admitted,  mgnea'e  Lessee  ¥ 
Howard,  9 

3.  No  evidence  can  be  given  of  the  loca- 
tion of  a  deed,  plot,  6ic.  which  does 
sot  correspond  with  it.  /^ 

S.  Where  the  defcnda(it  produced  and 
read  certain  proceedings  Tvhich  were 
variant  from  the  location  made  on  the 
plots  by  him,  without  objection  being 
made  to  the  legality  of  the  evidence, 
it  cannot  render  the  same  legally  ad- 
jnissible  when  offered  bV  the  pUintHT. 

Btt  Ejectment  28. 

—  Grant  3,  7,  8,  9. 

— *>  Parol  £v)d«il6C  !»  4. 
'  •—  Verdict  L 

LOTTERY. 
1.  The  managers  of  a  lottery  have  a 
right  to  correct  any  mistakes  wlucb 
puty  be  discoyered  at  any  atA(i^  ^  ^* 


drawing;  Md  if  dn  tf«  cdiicludoii  sf 
the  Brst  drawing  of  the  lettetytheii 
were  a  niNnber  of  blsnks  and  pnzes  ia 
one  wlieel,  and  no  numben  in  ths 
other,  it  )*  as  an  error  which  the  tiu> 
nagers  had  a  right  to  correct;  andtli^ 
person  who  had  drawn  a  prize  on  the 
first  drawing,  is  not  entitled  to  reoo* 
▼er,  unless  ^  the  incorrect  tute  of  the 
wheel  was  owm^  to  fraud,  negligence, 
or  other  improper  conduct  oh  the  pvt 
of  the  managers,  Ths  Stelt  m  tf 
£ckmanwfi^/etei4BL  m 

LORD  PROPRIETARY. 
SaeProprfeury. 

•  LOSS  OF  RECORDS. 

«8«e  Land  Ofice  U 
•-*—  Preaomption  3. 

LUNATIC. 
iae  Ejectment  31. 

M. 

MEJlGfiR* 
SeeLnM^  1. 

ME9NE  PROFITS. 

t.  The  plaintiff* may. aopfHRt  10 actioa 
fwr  tme&nepmJUe  of  knd  recovered  ia 
ejectment,  notwithstattdiflg  the  ju^- 
ment  in  ejecti^ent  has*  bcea  remored 
to  and  is  depending  in  the  emxxXVt 
appeals,  and  there  has  beea  ao  eatiy 
or  possession  by  the  plaintiff,  Sic  See 
T&ssFAS^  1,  and  Sk^fky  s  Mexandir, 

2,  —  He  can  retover  profitfcten  the 
time  of  the  demise,  without  ,ihowiB|f 
title,  the  defendant  being  concluded 
by  it  But  if  he  claims  pmSts  prior  ts 
the  time  of  the  demise,  the  de^diot 
may  controvert  his  title.  Wood  f 
Grunby^  et  al  Lessee.  ^ 

UmOVL 
SeelntuA 

UIskOMER. 
5e£  Ejectment  22. 

MlSTAKiE 
&e  Inspectpr  of  l^obaoco  1. 
— —  Lottery  1.    . 

MltlGATlbN  OF  DAMACki, 

Hu  Evidence  21,  4L' 

MOK^V  HAD  &  RSCfinXD- 

^fee  Assumpsit  5. 
-•-»  CgrponUioB?* 
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HOKT^AGB. 

I.  WlimedrtaJndeediwereeMiMdeted 
fts  mortgig«8  mAde  to  t«eur^  the  p%v- 
mttnt  <H  iSnoney  doe,  kc.  See  CAuitr 
9t  CHAifciRT  8,  and  ^WmtvAivM* 

.  etTs&^.itai.  99 

4k  Court  of  dumeefy  10^  31* 

N. 

■    KAME. 
5^  C{e«tinent  22. 
— -  Grant  7. 
**—  Parol  Evidence  4. 

NATURAL  G0AnmAN. 
SkeOidl 

«-«Iniailt  1. 

NBtiHiOES  h  9JL\VB3. 
Sse  Bvidence  25. 
—i— Freedom. 
-^ —  Fr^  If^cffnien  k  HaUttoet. 

—  Gift. 

—  In&ttt. 
Parol  Gift. 

NE^VPAItTIES. 

fki  EJcctmeat  33, 3$. 

NBW  TRIAt. 

Bar  Verdict  i,  3. 

HO  assets; 

Soe  EaMuton  &  A^minisQUtota  3. 

NON  CLAIM. 
ikt  BJectttu-m  3D. 

N^N  RBSinyBNT. 
Set  Cuttftyiaice  4,  f. 

NOTARY  PUHLIC^ 
X.  A  not&ry  {>iiblic,  etcept  in  those 
eases  whefe  a  protest  by  kat  mertkUh 
vpty  or  by  statute,  has  no  authortw  to 
take  a  protest.  Pattemnn^  TAe  jfan/- 
bend  Jhmranee  Company t  /4 

3.  The  point  of  view  in  vhioh  the  au- 
tiiority  of  a  notary  public  is  to  be 
considered  gtruraliy,  relates  to  those 
commercial  ttiinsactions  occttrrSng'  in 
Crite  country  which  ire  to  be  proved 
in  another,  or  in  Which  foreigners  are 
interested,  and  the  office  derives  ita 
eiifttencc  from  the  codKesy  of  one 
nation  to  another.  AnVl  where  he  is 
to  do  certain  atts  by  rtatiiti*v  the  *«- 
tlioHty  is  limited  to  iU  detigtiKted  Ob- 
ject.  J^. 

0UPiiKe6td« 


5fe«  Bill  of  Exchange  5- 

—  Cdtnmi&ion  &  Commiisimiefft  2. 

— ^  UcliiUon  2. 

HUNClTPATnrfc  WILI- 
f .  A  nuncupative  wiU«sCabKshed  titlpcr« 
the  personal  propiiHyi  of  whioH  t^ 
deceased  died  poMe^f^d,  naoanted  by 
an  inventory  thereof  to  ^236  48. 
JBtayJUM  V  ArayJiM,  208 

%  A  ouncupAtiva  will  \rai  proved  by 
three  wttheides,  one  of  whom  was  tho 
Wife  of  one  of  the  lemiees,  hut  wllich 
Ic^tee  had  reieti^daU  his  interest* 
fiic.  to  certain  of  ihe  repres^ntaittvea 
of  the  deceased;  and  alttioiigfh  th^  re* 
leate  WAS  not  accepted  by  the  re- 
leasees, it  was  hekt  to  be  a  good  re« 
fease,  and  that  the  wm  wfea  legallv 
prov^  lb. 


OATtt. 
Set  Cottmiis^h  &  eommisaiohiet*!  f% 


Set  Bond  2. 


6fiL(OOIt 


OFf!€E  COPt. 

1.  Th^  plots  retiirneci  in  an  ictidH  of 
ejectment  ire  a  part  of  the  recdrd, 
and  one  of  thfe  original  plots^  or  a 
copy,  ought  tb  be  annexed  to  a  tran- 
script  of  the  proceeding  to  make  it 

'    Evidence;     Ornrhrff  t  ]ihimm&^        70 

See  Evidence  7,  17,  26^  32,  40. 

Grant  1. 

OFFICER. 
Stt  Evidence  36. 
Inspector  of  Tobacco  1, 

OPEN  ACCOUNT. 

See  Assumpsit  8. 

ORIGINAL. 

See  Bill  of  Sale  1. 

—  Evidence  7. 

Power  of  AttorWey  1. 

ORPHANS  COURT. 
1.  The  accounts  6f  a  guardian  rendered, 
to,  passed  and  allowed  bv  the  orpfiana 
court,  arc  not  conohisive  evidence 
either  on  the  |^tardian  or  hia  ward,  but 
they  ai»e  priihb  fittie  evidcivce  only,  of 
the  balances  respectively  due  by  the 
^ai'dian  to  his  ward,  aWd  are  open  to 
«£immilifi(tt  by  t  tourtand  jui^r.  •«* 
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ICttbb^cb  34,  mod  Spedcknv  l^e  StaU 
,u9e  of  Mar§haii^et  ttx.  251 

'2.  The  orphans  court  bare  no  authority 
to  allow  to  a  gtiardian  for  the  main- 
tenance and  education  of  his  ward, 
for  any  period  of  time  previous  to  his 
appoiDtment.  Jb. 

3k  The  suras  of  money  allowed  by  the 
orphans  coort  to  a  guardian,  for  the 
biiardf  clothing  an4  education,  of  his 
vard,  is  not  a  final  and  conclusive  as- 
eertaimnent  of  the  sums  to  be  allowed 
to  the  guardian  for  the  maintenance 
and  education  of  the  ward;  but  it  is 
competent  to  the  ward  to  show  by 
other  evidence,  that  the  sums  were 
haproperiy  allowed  by  the  orphans 
court,  or  that  they  were  larger  allow- 
{uioes  than  ought  to  be  made  to  the 
guardian  for  the  maintenance  and  edu- 
cation of  his  ward.  lb. 

4.  Where  the  sum  of  money  allowed  by 
the  orphans  court  to  a  guardian,  for 
the  maintenance  and  education  of  liis 
ward,  exceeded  the  annual  income  of 
the  ward's  estate,  it  was  held,  in  an 
action  again»t  the  guardian  by  his 
wartl,  that  the  fl^uardian  was  concluded 
tliercby,  and  that  the  jury  could  not 
exceed  the  sum  so  allowed  to  him.  Jb, 

5.  A  court  of  law  is  not  concluded  by 
an  account  settled  and  passed  by  an 
mdnrunistrator  with  tlie  orphans  court, 
from  investigating  and  judging  of  the 
propriety  of  the  disburaerocnts  there- 
in stated.  7%«  Siaic  ute  of  Sapping- 
ion,  itux^v  Mmty,         276,  C'^O 

OYKR  8c  TERMINER,  &c 
Set  Court  of  Oyer  &  Terminer,  &c 

OVERSEER. 

Set  Slander  1. 


PARENT  bt,  CHILD. 

5«fGiftl. 
i-^  Infant  4. 

PAROL  AGREEMENT. 

Ske  Warranty  1. 

PAROL  EVIDENCE. 
1 .  To  prove  the  original  location  and 
.  survey  of  a  tract  of  land,  calling  to 
begin  at  the  end  of  one  of  the  lines 
of  another  tract,  and  to  run  to  atid  in- 
tersect other  tracts,  &c.  and  that  it 
b<^n  at  and  run  to  particular  pUces 
described  on  the  plots,  parol  evidence 
«f  the  surr^yor,  who  origiiially  locat- 


ed and  tnfveyed  tlie  traet  of  land# 
was  admitted  ^M  legal  and  competent^ 
Tmtua  V  HambUlon,  2^ 

2.  Parol  evidence  is  inadmissible  to 
prove  that  it  was  the  intention  of  a 
grantor,  in  a  deed  of  bargain  and  sale^ 
to  convey  a  lot  of  ground  by  the 
Coumes  and  distances  used  therein* 
and  not  the  whole  lot  Buchanan's 
Leasee  v  Steuart,  329 

8.  An  eichange  of  lands  cannot  be 
proveil  by  parol  evidence.  Maydweih 
el  oL  Leeeee  V  Camil,  361 

4.  Parol  evidence  is  admissible  to  prove 
that  a  tract  of  hind  called  L  M  JB, 
granted  in  1751,  was  known  and  had 
acquired  the  name,  by  reputation,  of 
L  M,  and  that  L  ME  was  capable  d 
acquiring  the  name  of  L  if  by  repu- 
tation, and  the  reference  to  it  by  way 
of  call  was  a  good  and  legal  refer- 
ence— as  where  a  tract  of  land  called 
/>  5  in  its  31st  course  called  to  run  N 
72  W  170  ps.  to  the  end  of  226  ps* 
on  the  3d  line  ^  L  M^  which  2d  line 
of  A  3f  run  only  140  ps.  but  the  3d 
lineof /;if£run5S4p8.  And  that 
the  jury  were  bound  in  locating  D  S, 
to  run  the  21st  cour!>e  of  that  tract  t» 
the  termination  of  326  ps.  on  tlie  2d 
line  of  Zr  if  i7.    BmcktBdlzkomr, 

47S 

5.  Where  the  certificate  of  sotvey  of  a 
tract  of  hnd  called  CJF^  made  in 
1736^  stated  that  tract  to  begin  at  the 
end  of  the  14th  line  of  C  Manor^  and 
it  was  proved  that  the  original  certifi- 
cate of  survey  of  C  Alaner  was  not  re- 
eorded  in  the  records  of  the  land 
office,  nor  to  be  found,  &c  parol  evi- 
dence was  admitted  to  prove  that  e 
survey  of  C  Manor  was  originally 
made  prior  to,  or  cotemporaneousfy 
with,  the  survey  of  C  F.  Awl  it  was 
keld^  that  where  the  14th  line  of  the 
survey  of  C  Manor  terminates,  accor- 
ding to  its  true  location,  is  the  iden- 
tical place  where  C  F  begins;  and 
wiiatever  is  competent  and  legal  evi- 
dence to  prove  the  beginning  of  C  i^ 
is  legal  and  competent  evidence  te 
prove  the  termination  of  the  14th  line 
of  C  Manor,  and  so  vice  verea.  Btng- 
gold  V  GaUoMjaxf,  et  ux.  Leasee,        461 

6.  In  tlie  absence  of  proof  as  to  the  be- 
ginning tree  and  courses  of  a  tract  of 
land  called  C  Manor, — (the  beginning 
tree  being  destroyed  or  incapable  of 
proof,  and  the  courses  lost,)  the  legal 
foundation  being  hud,  the  next  best  or 
secondary  evidence  may  be  resorted  t# 
and  is  lc^;al2y  adaiisiblei  that  is,  preof 
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by  parol  evi<^?nce  of  the  hegrinning  of 
H  tract  otland  called  C  F^  calling  to 
begin  Ht  Uie  14tli  line  of  C  Manor,  and 
by  reversing  the  lines  from  thai  point 
to  the  pbce  of  begioiiingof  C^  Matwr, 
lb.  462 
See  Aiwumpsit  5» 

Bill  of  Kxchange  4. 

.»->—  Commission  &  Commiitloners  2. 
— —  Kvidence  31. 
'  —  Power  of  Attorney  1. 

—  Tcrretenaiit  1. 

PAROL  GIFT. 
1^  Evidence  25. 

—  Giftl. 

PAHTIES. 

1 .  Where  it  seemed  to  be  unneceswuy 
that  the  leg;^tees  should  be  made  par- 
ties to  a  bill  filed  ag^mst  the  heirs  and 
executors  of  the  testator.  Doney  v 
Donfefs  Heirs,  &e.  410 

•3.  It  seems  not  to  be  necessary,  on  a  bill 
filed  to  !«et  aside  a  sale  made  by  a  tnis- 
tee,  to  make  the  representatives  of  the 
person,  who  purchased  at  such  sale 
for  the  benefit  of  the  trustee,  parties 
to  the  suit.  tb» 

See  Court  of  Chancery  13. 

—  Ejectment  35. 

—  New  Parties. 

PAUTIKS  &  PUIVIES. 
See  Deposition  2. 

PARTNERS  &  PARTNERSHIP. 
1.  In  an  action  of  asmtmpdt  for  money 
had  and  received,  and  for  money  lent, 
a  witness  proved,  that  the  plaintiff  ad- 
vanced to  the  defendant  $150,  to  be 
employed  ai  a  capital  in  trade,  ^50  to 
be  considered  as  the  plaintiff's  share, 
another  ^50  as  tlie  defendant's  share, 
and  the  remaining  #50  as  the  witness's 
ahure,  in  the  capital  sum  of  ^150.  The 
aaid  three  persons  were  to  share  in 
the  profits  arising  in  the  course  of 
their  joint  trade,  which  was  to  con- 
tinue for  an  indefinite  period;  and  on 
the  dissolution  of  the  partnership,  the 
plaintiff  was  to  be  entitled  to  receive 
his  f  150,  j50  from  the  defemUmt,  and 
#50  from  the  witness,  exclusively  of 
his  one  third  of  die  profits  which 
might  be  made  by  the  partnership. 
The  facts  were,  that  the  plaintiff  a])- 
plied  to  the  defendant  for  an  account 
of  the  profits,  which  the  defendant 
refused  to  furnish,  alleging  that  the 
plaintiff  was  not.  entitled  to  any  part 
of  the  profits,  but  paid  the  plauitff  a 
sum  of  money  in  part,  but  less  than 


that  originally  «<lvanced  by  him.  The 
county  court  directed  the  jury,  that 
these  facts  amounted. to  a  dissolution 
of  the  partnership;  but,  on  appeal. 
Held,  that  it  ought  to  have  been  Ici^ 
to  the  jury  to  decide,  whether  from 
the  facts  and  circum8tan6es  proved  the 
partnei'ship  in  question  was  dissolved. 
— HeM  also,  that  the  witness  testified 
to  an  undertaking  distinct  from  the 
partnership,  which  might  be  enforced 
m  a  court  of  .law  by  an  action  of  ge- 
neral indelniatus  assumpsil,  and' that 
the  witness  was  competent  to  prove 
such  an  undertaking;  lioache  v  Fen- 
dergoit,  33 

2.  A  and  B,  with  other  persons  since 
dead,  had  been  engaged,  ascopartnera 
in  certain  proportions  in  many  mer- 
csnlile  adventures  and  speculations, 
which  continue<l  for  several  years,  of 
which  no  liquidation  or  settlement  bcr 
tween  them  had  taken  place;  and  a- 
mong  which  tliey  were  joint  owners, 
in  said  proportions,  of  a  brig  and  car- 
go, which  were  captured,  and  by  de- 
cree of  the  vice  admiralty  court,  were 
restoreil  free  from  salvage,  but  an  ap- 
peal being  interposed  by  the  captors. 
It  was  necessary,  in  order  to  retain 
the  property  for  the  owners,  to  give 
security  to  abide  the  final  decree  on 
the  appeal,  and  O  and  P  became  sure- 
ties for  them.  The  vessel  and  cargo 
returned,  and  came  to  the  possession 
of  B,  and  the  other  partners,  who  dis- 
posed of  the  same.  After  which  the 
sentence  of  the  vice  admiralty  court 
was  reversed,  and  it  was  decreed  that 
salvage  should  be  paid,  and  it  was  paid 
by  O  and  P,  who  brought  suit  against . 
A  and  B,  and  the  other  partners,  and 
obtained  judgment,  which  was  paid 
by  A,  he  being  the  only  solvent  part- 
ner, the  others  having  been  declared 
bankrupts.  A  brought  an  action  of 
assumpnt  against  B,  who  had  survived 
the  other  partners,  tu  recover  of  him 
the  proportion  which  he  ought  in  jus- 
tice and  equity  to  contribute — Held, 
that  A  was  not  entitled  to  recover  in 
such  action.  Kennedy  v  M^Fadon  H 
Caton,  194 

3.  One  partner  cannot  sue  his  copart- 
ners at  law,  where  there  has  been  no 
liquidated  balance  ascertained  to  be 
due.  Ibm 

4.  If  a  person  derives  a  benefit  from  a 
trade  in  which  another  is  engaged,  by  , 
receiving  a  portion  of  the  profils,  he  is 
liable,  although  he  acts  only  in  ihe 
character  of  an  agent;  and  receives 
ftt^h  profiti  as  a,  compensation  for  his 
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505 
8u  Court  of  Chanceij  1. 

PAYEE. 

See  Bin  of  Exchange  6. 
—  Promissory  Note  7,  6. 

PAYMENT. 
8u  Endence  22. 

PAYMENT  OF  TAXES,  fcc 

iSiee  Presumption  7. 

PETITION  FOR  FREEDOM. 

1*  A  petition  for  freedom  Is  compre* 
bended  within  the  g^nentl  terms  cf 
tuit*  or  actions  in  the  sec&m/ section  of 
the  met  of  1804,  eh,  &5,  relatire  to  their 
removal  from  one  county  court  to*a- 
nothefw.See  Rcjiotal  or  CAvaas  1, 
and  QiMcn  «  Ntak,  158 

S$€  Freedom. 

PLAINTIFF. 

jBk  AcUon  1,  2. 

*— —  Cestui  Que  Use  1. 

PLEADING, 

2.  Where  it  appears  by  the  record  that 
before  the  defendant's  imparlance, 
and  aAervards  in  the  first  plea  by  him 
pleaded,  he  '*came  and  defended  the 
wrong  and  injury.  Sec.**  Such  de» 
fence  need  not  be  repeated  in  the 
otiier  pleas  by  him  pleaded.  Dmi'9 
MmW,  V  Heoit,  28 

2.  Where  a  plea  of  justification  was  fiut 
in  short,  in  an  action  of  slander,  with 
an  agreement  of  the  counsel  that  it 
should  be  considered  oi  if  a  good  and 
valid  plea  of  justification  had  been 
put  in  utiength  in  a  formal  and  legal 
manner.  The  court  of  appeals,  on 
the  record  coming  before  them  by  a 
Mint  of  error  brought  by  the  plaintiff 
'■^Ueld^  that  the  plea  was  not  suifici- 
ently  pleaded,  and  upon  that  ground 
reversed  the  judgment.  OrmtvLodge^ 

63 

\^.  Where  the  defendant  pleaded  three 
pleas  in  an  action  of  replevin,  to 
which  tlie  plaintiff  replied,  and  ten- 
dered an  issue  to  each,  but  issue  was 
joined  to  the  replication  to  the  last 
pka  only,  and  upon  that  issue  a  verdict 
was  ^ven  for  the  plaintiff.  On  mo- 
tion in  arrest  of  judgment — Ikld^  that 
the  not  joining  issue  on  the  first  and 
aecond  replications  wms  healed  after 
verdict.     2\f8un  v  JUckardy  lifif 

4.  In  an  action  of  replevin  by  hasband 
And  wife,  the  dtlendaiU  piea4ed  iue 


pleai.  one,  propeity  in  hanictf— t^ 
of  ilie  act  of  limitations,  and  two  onh* 
ers,  a  former  actioii  for  the  saH>e  oaune 
of  action,  &c  To  the  first  pk'S  issus 
was  joined;  to  the  second  and  third 
pleas  there  were  replications  tluU  the 
wife  was  a  minor  until  after  ber|l)|^ 
riage,  be.  but  there  were  no  iiwfis 
joined  upon  them;  and  to  the  fourtk 
and  fifth  pleas  there  were  genenl  do. 
murrers,  upon  which  judgments  itcre 
rendered  for  the  defendant.  Ho  dit* 
position  was  made  of  the  issue  in  fict 
on  the  first  plea— /feAi,  that  wberr  the 
defendant's  plea  goes  to  bar  tfae  ac- 
tion, if  the  plaintitl*  dcmun  to  it,  snd 
the  demurrer  is  overruled,  judgment 
of  nil  capiat  shall  be  entered,  slthough 
there  may  be  also  one  or  nore  iswel 
in  hcU     O'Brim,  etux.9  fhrdjf,  434 

i.  -^>  If  the  demurrers  are  decided  &e< 
fane  the  issue*  are  tried,  they  thail  sot 
be  tried;  and  if  after  the  trial,  it  will 
make  no  difference,  for  in  each  cue 
judgment  ofnii  e«mi/ shall  be  giYfii 
against  the  plaintiC  *        /*• 

6^  If  the  pleadings  in  a  record  trsmmit* 
ted  to  the  court  of  appeak  by  writ  of 
error,  arc  entered  short;  the  judgment 
mustbereverMcf.  SdioA  d  nL  v  SkrP. 
wer,  4W 

7.- Where  the  replication  tea  pica  of 
general  performance,  in  an  sctionons 
bond  given  by  a  tnistee  appointed  un- 
der a  decree  of  the  court  of  cbsaceiy 
for  the  sale  of  the  real  esUteofJS, 
sets  out  the  decree,  but  does  not  make 
a  profiert  of  it,  and  stated  that  by  the  de- 
cree,  which  was  in  the  osaal-fiBnB,  the 
tmstee  was  directed  to  bring  into  the 
court  the  money  ansing  from  any  isle 
by  hhn  made,  to  be  applied,  undcrthc 
chancellor's  directiowi,  to  the  f)o^ 
poses  mentioned  in  thewiUof  J  S;tfc»t 
the  trustee  accepted  the  trust,  p^t 
Loud,  made  tl>c  tele,  took  bonds  ind 
received  the  mpncy.  The  will  ot  J  S 
is  set  out,  showing  the  share  sod  inte- 
rest of  L  S,  (for  whose  u*e  the  sotioo 
was  brought,)  in  the  money  si^ 
from  the  sale.  The  breaoljcs  sisigtwi 
were,  that  the  trustee  wglccted  to 

•  return  an  account  of  his  proceedingi, 
or  the  bonds,  or  the  proportion  of  ttic 
money  to  which  L  S  was  entitled,  to 
be  applied,  undor  the  chancellor's  di- 
rection, to  the  payment  of  the  share  of 
I.  S  as  directed  m  the  will.  A  gene- 
ral demurrer  to  this  rcpHcstion  wss 
werruled  by  the  county  court/  but  on 
appeal  imJse*     ^il  f  ^e  m 


ioa 


Digitized  by 


Google 


INDEX. 


m 


8.  In  tn  action  of  trover,  the  defendant, 
fkta  fiu^sequent  term  aiicj*  i^u«  had 
be^n  joined  on  hU  plea  of  not  |^nilty» 
filed  another  plea,  viz:  '*And  the  said 
D»  by  Z  M  his  attorney,  comes  and  de- 
fends the  furce  and  injury  when,  &c. 
luid  says,  tliat  the  said  F  bis  action  a- 
foresaid  further  against  him  to  have 
and  maintain  ought  not,  because  he 
•ays,"  &c.  then  setting  forth  that  P 
had  at  the  preceding  term  of  the  said 
court,  obtained  ajudf^ment  in  an  ac- 
tion of  trover  agfainst  \V  T,  for  conver- 
sion of  the  same  g^oods,  &.c.  and  con- 
cUiding  the  ploa'>-^*^<And  this  the  said 
D  is  ready  to  verify,  wherefore  he 
prays  judgment  if  the  said  P  his  action 
aforesaid  against  him  to  have  and 
maintain  ough^  &c'''  To  tJiis  plea 
there  was  a  general  demorrer — Quere* 
"Whether  it  was  a  second  plea  in  bar, 
or  a  pUa  puU  daneiix  eontinutnict'* 
NarrU  v  Jojfray  use  of  Gwynn .        551 

9.  In  an  action  on  a  bond  with  a  colhte- 
ra]  condition,  a  judgment  was  ren- 
dered thefcin  lor  the  {^aiJitifi*  on  a  case 
stated— on  appeal  the  judgment  was 
reversed,  because  there  was  no  repli- 
cation assigning  the  breaches.  Kerr 
eioLv  The^iaieuuofn^Ut^y  CouH, 
&c.  560 

10-  In  an  actios,  o^ateumpsli  against  one 
of  two  joint  promissors,  he  cannot,  to 
defeat  the  action, rely  on  the  note  being 
joint.  '  If  he  intended  to  a.vajj  himself 
of  ihat  circumstance  be  ought  to  have 
pleaded  it  in  aUKe.ment.  Brawn  v 
Warram,  S72 

See  Arbitration  St  Arbitrators. 

■I         Assumpsit  S. 

•r^-»  Court  of  CbAOcery  4. 

Debt  1. 

• Declaration 

^— -  Executors  &  A4mimstxatocs  2, 3»  4. 

--^—  Lifant  2, 

I'erreteuunt  2,  3. 

—  Trespass  3. 

PLOTS. 
See  Ejectment  28,  36. 

Verdict  7. 

POLICY  OF  INSURANCE. 
%.  In  covenant  on  a  policy  of  insurance 
stating^  that  U  and  W  for  account  of 
T,  (the.pl»inti£r,)  did  uutkc  ini^urance, 
and  cause  themselves,  and  th^ir  and 
every  of  them,  to  be  insulted,  &c.  and 
the  as^irers  (being  a.corporatebody,) 
executed  the  policy  under  their  com- 
mon seal.  The  declaration  stated,  that 
th^  plaintiff,  according  to  the  ubag« 
snd  (;u8tom  of  jnerchants,  (through 


undby  U  sod  W  his  attorney?  and  a- 
gents,)  in  his  own  name  di4  make  in- 
surance, 8tc — Keld,  thatlh**  action  was 
well  brought.  MuryUmd  bvswafics 
Company  v  Graham^  63 

See  Insurance  2. 

POSSESSION. 

&  BiU  of  Sale  4. 

-* — .  Conveyance  6. 

Ejccimeot  9,.  10,  23,  24^  37. 

Evidence  31,  47. 

— . —  Intrusion  1. 

-« Mesne  Profits  I. 

— —  Presumption  1,  2,  3,  6,  7. 

Terretenant  J,  5. 

— ' —  Trespass  I. 
Vacant  Land. 

POWER. 

See  Authority. 

-  General  Assembly. 
Trust  h  Trustee. 

POWER  OF  ATTORNEY. 

1.  A  witness  having  proved  that  he  re- 
ceived a  power  of  uftorney  from  a  per- 
son to  act  for  her  in  all  things  relating 
to  her  estate  as  well  in  collecting 
debts,  as  io  making  »ale  of  property, 
&c. — Neldt  that  unless  the  original 
power  of  attorney  was  produced,  or 
proved  to  be  lost,  or  iXwiiKsubpena  to 
the  witness  with  ^.duces  tecum  had  is- 
sued, no  evidence  could  he  given  of 
the  power  of  attorney.  JRu&k  o.  Sow- 
ermine^  98 

Su  Court  of  Chancery  16. 

PRACTICE. 

See  Infant  1,  2,,  3. 
^—  Pjeavling  9. 

PREFERENCE. 

%ee  Banli^rupt  &  Bankruptcy  2. 

Bill  oP  Sale  3. 

-  Court  of  Chancery  21. 

PREI^UMPTION. 

1.  Secondary  evidjJnce  resorted  to  for 
presuming  a  grant  of  land,  rest  on 
strong  facts  and  circumstances  evincing 
an  equitable  right  to  the  land — an  in- 
cipient title  from  the  Proprietary,  and 
lengtli  of  possession  in  conformity 
thercto-^mesnc  conveyances,  and 
wills  transmitting  tlie  nj;ht  from  the 
taker-up  to  the  plaintiff  in  ejectment. 
Cockeyes  Leasee  v  SmiiJi,  20 

2.  Tire  prodticing  the  grant  Is  the  first 
step  in  dtducing  title;  if  that  is  aant^ 
jng,  and  inferior  testimony  is  resorted 
to  for  presuming  a  grant,  the  fouuda- 
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^00  mnst  b«  laUl  by  statitiff  aitd  com- 
bining all  the  fucU  and  circumstAnces 
5n  the  Cise,  on  which  the  court  are  to 
direct  the  jury  to  prcMime  and  find  a 
grant.  fb, 

3.  To  repel  the  plainiifF's  title,  the  de* 
fendaot  mtist  produce  an  antecedent 
crant,  orf^ive  evidence  that  tiich  grant 
Eld  existed,  or  shotv  an  incipient  title, 
or  proof  that  the  records  of  the  land 
ofRce  were  lost  or  destroyed,  and 
■how  a  rightful  posseasion  accompany, 
ing  his  tiUe.  A 

4.  Length  of  possession  is  the  great  and 
leading  fact  in  presuming  grants  and 
deeds,  and  without  «'hirh  no  grant  or 
deed  can  be  presumed.  lb. 

5.  It  belongs  to  the  court  to  determine 
on  the  legal  sufficiency  of  facts  and 
circumstances  which  wdl  warrant  the 
jury  in  presuming  tod  finding  a  grant. 

lb, 

6.  To  lay  a  foundation  for  presuming  a 
grant  for  land,  it  is  necessary  to  sho  a 
fm  incipient  title  from  the  Proprietary, 
thai  i»,  an  evjuHMbie  lUicTc-^t  direct 
from  the  Pro;»rietary  by  a  locatablc 
warrant  and  pavment  of  the  composu- 
tion;  or  a  crrtiOcatc  of  sun'cy  under 
m  common,  or  other  warrant,  and  pay- 
ment of  tlie  composition,  and  length  of 
poisession  conscqticnt  on  such  equita- 
ble interest,  in  the  person  acquiring 
the  same,  and  those  claiming  under 
him.   Mundeli*9  Lessee  v  ClerkSe^    468 

7.  Where  the  defendant  in  ejectment 
offered  in  evidence  certain  common 
warrants  granted  to  N  B  in  1594,  for 
the  surveying  sundry  quantities  of 
land,  and  to  prove  that  the  tract  of 
lund  called  B  By  for  which  he  took 
defence,  was  sui^veyed  under  tboie 
warrants,  and  that  a  grant  had  issued 
tlicrefbr  to  N  B,  and  that  the  jtiry 
ought  to  presume  such  grant  had  \s- 
«ued,  he  offered  in  evidence  a  deed 
from  N  B  to  J  R  in  1706,  for  a  parcel 
of  land  called  B  /f;  also  certain  en- 
tries on  the  rent  rolLi,  showing  that  B 
It  iia.1  been  surveyed  for  N  B  in  169.5, 
and  an  alienation  thereof  in  170:3  by 
N  B  to  J  B,  and  that  it  was  afterwards 
possessed  by  B  L;  also  a  deed  from  J 
R  to  B  L  in  1737,  for  B  Ji,  ami  that  R 
h  had  paid  the  quit  rents  from  1753  to 
1772,  and  the  county  assessments  from 
1781  to  1804,  and  that  K  I.,  and  his 
heirs,  had  been  in  possession  during 
that  time — f/eld^  that  the  ai>ove  facts 
vrer<  not  sufHcient  for  the  jury  to  pre- 
sume a  grant  had  issued  to  N  B  for 
t4]c  laud  caUed  B  H.         lb,  462,  46S 


Su  Conveyance  6. 

Ejectment  10,  11,   1^  t3,  14,  23^ 

24,  29,  :^7. 

Estate  for  Life  2. 

.  Kvidence  19,  31,  39. 

Judges  &  Justice  1. 

Terretenant  3. 

PRIVIA  F\CIE  E^^DENCE. 

See  Deposition  X 

Evidence  24,  27,  36, 

Judges  &  Justices  1. 

Protest. 

PRIORITY. 

Set  Grant  4. 
-—  Preference. 

PRINCIPAL  8t  AGENT. 
Skt  Factor  1. 

PRISON  BOUNDS. 

See  Escape  1. 

Sheriff  2. 

PRO  COJ^ESSO. 
See  Court  of  Chancery  12. 

PROFERT. 
See  Pleading  7. 

T>ROFrrs. 

See  Court  of  Chancery  8,  22. 

-  Partners  &  Partnership  4. 

Rent3&  Profits. 

PROHISB. 

See  Covenant  2. 

PROMISSORY  NOTE. 

1 .  A  f  ubsequent  endorsor  of  a  promisio* 
ry  note,  discounted  for  the  acconam<^ 
tiation  of  the  drawer,  can,  in  an  actioil 
of  assumpnt,  recover  against  a  prior 
endoraor  the  whole  amotint  reco*'ered 
against  him  by  the  holder  of  the  note. 
See  Bill  op  Exgbistsx,  2, 3,  4,  a.id 
TVoodv  Bepoid,  12J 

2.  To  enable  the  assignee  of  a  promisso- 
ry note  to  maintain  an  action  oii  it  in 
his  own  name  against  the  maker  of  the 
note,  it  is  essential  that  the  words  **w 
orflfer,"  or  "Nearer,"  or  words  eq^uiva- 
lent,  should  be  inserted  in  the  note^ 
and  no  notes  are  within  the  statute, 
for  the  purpose  of  assignnoent  but 
such  as  are  made  payable  to  A  B,  or 
order,  or  bearer,  llie  words  or  order* 
or  bearer,  are  of  no  importance  in  a 
suit  brought  by  the  payeee.  Ih/and 
V  Ringgoldt  216 

3-  — —  The  act  for  the  Amendment  of 
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thekw (1809, c^  153,)  doet sot ttlte 
in  the  above  oftse*  altho'  there  may  be 
oiber  counts  in  tbe  declaration,  J>e* 
•idet  that  upon  tbe  above  note*  which 
•re  good.  lb* 

.4.  If  Sie  date  of  a  promiraory  note  is 
altered  after  it  passed  fh>m  the  maker, 
and  without  his  privity  and  consent, 
the  note  is  a  nullity  as  to  him.  Mich' 
eU,etaLv  Bmggold,  159 

5.  Certain  letters  from  the  maker  of  a 

nmissory  note  to  tbe  payee,  were 
1  not  to  contain  sufficient  evidence 
of  authority  to  the  payee  to  chan^o 
the  date  of  the  note.  IbuL 

6.  Where  a  promissory  note  was  deli- 
vered by  the  maker  to  the  payee  as  his 
agent,  to  be  discounted,  and  it  was 
blank  as  to  date  and  sum  at  the  -time 
of  the  delivery,  and  the  payee  filled 
up  the  date  and  sum,  but  before  he 
discounteil  it,  and  while  it  continued 
in  his  possession,  changed  the  date, 
and  tlien  endorsed  it  to  the  plsintiif 
for  a  bona  fldt  consideration— A^eZi^ 
that  such  change  destroyed  the  validi- 
ty of  the  note  as  against  the  maker. 

Ibid, 

7.  *In  a^tmmptit  on  a  promissory  note  by 
the  endorsee  against  the  drawer,  the 
payee  is  a  competent  witness  to  prove 
the  note  bad  been  paid  to  the  plaintHf. 
OinggMv  Tvson^  l*r2 

8.  He  is  also  a  competent  witness 
to  prove  that  the  note  was  given  on  a 
usurious  consideration.  ib, 

9.  The  endorsee  or  holder  of  a  promis* 
sory  note  cannot  recover  in  his  own 
name  on  an  endorse^nt  in  blank* 

lb.  179 

10.  In  atsumpnt  on  a  joint  promissory 
note,  against  one  of  the  makers,  he 
cannot,  to  defeat  the  action,  rely  on 
the  note  being  joint.  If  he  intended 
to  avail  himself  of  that  circurofttance 
•he  Ought  to  have  pleaded  it  in  abate- 
ment.   Brown  v  Warmm^  572 

See  ttelease  1. 

PnOPRIETARY. 
See  Adversary  Possession  1. 
— —  Intrusion. 
— T-  Vacant  Land* 


PROPRIETARY 

See  Evidence  45. 


INSTRUCTIONS. 


PROPRIETARY  LEASES. 

See  Evidence  32. 
—  Lease  1. 

PROTEST, 
i.  la  AH  action  on  a  policy  of  infurance^ 

T9I-   lU  81* 


in  order  to  prove  the  sereimt  matten 
alleged  in  the  declaration,  tbe  plain- 
tiff offered  to  read  in  evidence  a  pro- 
test made  by  tbe  captain  and  others, 
of  (he  vessel  on  her  return,  before  a 
notary  public  in  Baliimore^Heldp 
that  the  protest  was  merely  a  volun- 
tary affidavit,  and  a  notary  public,  ex- 
cept in  those  cases  where  a  protest -by 
kx  meretUoriOf  or  by  statute,  has  n^ 
authority  to  take  a  protest.  Ifattef" 
mm  V  Tm  Maryland  insurance  Compa" 
ny,  74 

3.  The  protest  of  tbe  captain  is  not  th« 
best  evidence  the  nature  of  the  trans- 
action admits  of.  It  is  not  to  be  con- 
ndered  as  a  deposition  de  bene  eMe,- 
and  it  cannot  be  used  as  prima  fade 
evidence  only,  which  is  equally  as  ob- 
jectionable as  if  used  as  poutive  proof; 
for  it  would  throw  the  oittM  probaniS' 
on  the  opposite  party.  Jb,  7S 

&e  Bill  of  Exchange  4,  5. 

PROVISO. 
See  Devise  6. 

PUBLIC  BONDS. 

See  Auctioneer. 

Limitations  olt  Actions  1. 

PUBLIC  OFFICER. 

See  Evidence  36. 

— !--  Inspector  of  Tobacco  1*  '^  • 

PUBLIC  ROADSJ 
See  County  Court  1. 

PUIS  DARRIEN  CONTINUANCt! 

See  Pleadings. 

PUNCTUATION. 
See  Acts  of  Assembly  2. 


Q. 


QUESTION* 
See  Evidence  41. 
—  Pacts. 

QUIT  RENTSr 
See  Presumption  7. 

R. 

RECITAL. 
1.  The  recital  in  a  grant  of  the  date  of 
the  certificate  of  survey,  upon  which 
tfie  grant  was  founded,  is  not  suffici- 
ent evidence  o*'  the  time  when  tne 
survey  was  made,  to  support  an  ac« 
lion  of  ejectment  for  the  Mine  had^ 
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brotigrbt  befwfc  the  date  of  the  grant, 
but  subsequent  «o  the  recited  date  of 
the  fturvev.  liettderson*i  Le^wc  v  Far- 
kiT,  '  1X7 

RFXORD. 

1.  The  plots  returned  in  an  iction  of  c* 
jectmcnt  aic  a  part  of  the  reconU  and 
one  of  the  original  plots,  or  a  copy, 
ouglit  to  be  annexed  to  a  transcript  of 
the  proceedings  to  make  it  evidenoe; 
and  ulu-rc  a  copy  of  the  proceedings 
in  Mich  an  action,  uherein  the  verdict 
mnd  judgment  uere  for  land  as  locat- 
ed on  tbe  plots  returned  in  the  cause, 
having  no  plot  or  a  copy  anneaed 
thereto,  it  was  h<ild  to  be  a  part  only 
of  the  record,  and  was  not  sufficient 
evidence,  though  otljcrwise  properly 
authenticated.  Onidorjf  v  Mumrnu^  70 

JSte  Evidence. 

«— —  Inquiry  of  Damages  1. 

*—   Land  Office. 

. Presumption. 

RECORD  EVIDENCE. 
Bu  Fill  of  Exchange  4. 
E\idcnce  12,  16,  34. 

REDEMPTION. 

Su  Court  of  Chi;ncer>'  8. 


-  REFERENCE. 

jSse  Award. 

RFTATION. 

1.  If  the  caution  n.oney  is  paid  on  the 
return  of  a  rerliiicale  of  survey,  and  a 
^ntnt  is  subk^quently  obtained,  it  will 
relate  to  tlie  date  of  tbe  certificate, 
though  the  warrant,  under  wliicb  the 
aurvey  was  made,  was  irregularly  ob- 
tained, provided  no  other  persrn  be- 
comes interested  between  the  date  of 
the  w:uT&nt,  and  the  return  of  tbe  cer- 
tificate, ateuari,  ei  aL  Lr^te  v  Masf>n, 
5*ay  5Z3f  5o4 

i.  If  an  elder  certificate  of  survey 
was  not  in  tiie  land  ofvirc  when  a  junior 
survey  was  made,  and  «n  elder  p-ant 
thereon  obtained,  tbe  person  claiming 
.  under  the  junior  certificate  was  a  pur- 
chaser without  notice,  and  having  ob- 
tained the  first  grant,  it  cannot  be  de- 
feated by  permiiting  the  junior  gr.nnt 
to  relate'  tt)  the  elder  certificate,  ko  as 
to  overreach  the  title  under  the  elder 
grant.  lb,  554 

See  Grant  5. 

RELEASE. 
Tl»  A  promissory  note  givaa  by  a  broker 


to  the  agent  of  the  managers  of  a  lot. 
tery,  for  the  amount  of  lottery  ticketi 
sold  to  him  for  them,  and  which  note, 
w  hen  paid,  was  to  be  considered  as 
full  payment  of  the  money  reccited 
for  tbe  tickets,  does  not,  if  the  note  a 
not  paid,  release  the  bond  entered 
into  by  the  broke.r  to  the  corpomion 
granting  him  a  license  to  act  as  such, 
against  the  claim  of  the  managers  of 
the  lottery,  nor  does  it  release  the 
sureties  in  such  boixl.    M^Eto^fttaL 

V  The*Mayor^  Uc jof  BaMixum,     198 
Set  Evidence  26. 

Judgment  3,  4,  5. 

Nuncupative  Will  2. 

REUNQUISHMENT. 
See  Estate  for  Life  2. 

Verdicts. 

REMITTITUR. 
See  Judgments. 

REMOVAL  OF  CAUSES. 

1 .  The  court  of  oyer  and  tennincr,  fcc  ■ 
of  Baliimore  county,  have  an  undoubt. 
cd  power  to  order  tlie  reconl  of  pro- 
ceedings on  an  indictment,  tobetnBf- 
mitted  to  an  adjoining  count)  court, 
the  party  charged  haviag  previously 
complied  with  the  directions  ot  the 
act  of  1805,  ch,  65,  #.  49.  JJevitt  Tk 
SiiOe,  1« 

2.  A  petition  for  freedom  is  coropre- 
hcnded  within  the  general  terns  of 
suits  or  actions  in  the  wrenti  section  of 
the  act  df  1804,  e*.  55,  relative  tolbcir 
removal  from  one  county  to  awrthfr; 
and  the  county  court,  in  which  tbt 
suit  is  institufed,  are  bound  to  tnuf- 
mit  the  proceedings  to  the  jiwJK^rf 
any  county  court  within  the  distnc; 
upon  the  affidavit  of  either  of  llie  pfl^ 
ties  competent  to  make  an  afildatii, 
or  upon  *ucb  olher  proper  and  coa- 
pctent  e\idence  as  may  be  oiTerfila 
support  of  the  suggcsticai,  thst  in  iBr 
partial  trial  cannot  be  had,  &c.  (t^ 

V  Ncaie,  ^^ 
See  Appeal. 

RENT. 
See  Usury  1,  6. 

RENT  ROLLS. 
See  Presumption  7. 

RENTS  &  FROnTS. 
Su  Conn  of  Chancery  b,  22. 

-  Devise  8. 
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HEPLICATION. 

1.  A  jnclgmcnt  rendered  for  the  pUintifF 
on  a  case  stated,  in  Hn  «ciion  on  ft 
bond  with  a  collateral  condition,  was 
reversed,  because  there  was  no  repli- 
cation assif^iiing  the  breaches.  Kerr, 
€t  ul  V  The  State  use  of  the  Levy  Court, 
&c.  560 

Mki  Pleading  T. 

REPLEVIN. 
Su  Evidence  41. 
——   Freight  1. 
—  Inspector  of  Tobacco  1. 

REPUTATION. 

iSier  General  Reputation. 

RESCINDING  OF  CONTRACT. 
ike  Contract  2. 

RESIDUARY  DEVISE. 
See  Devise  7. 

RESTRICTIVE  CLAUSE. 

See  Devise  9. 

RETURN  OF  PROCESS. 
See  Attachment  1. 

REVERSAL- 

1 .  A  jwdgroent  in  favour  d'  the  defendant 
reversed  on  a  writ  ot  error  brought  by 
tlie  plaintiff,  on  the  ground  that  the 
deftndaiit';i  plea  was  put  in  short,  al- 
tho*  agreed  by  the  counsel  to  be  re- 
ceived, and  to  be  considered  as  if 
pleaded  at  length  in  a  formal  manner. 
Onrie  v  Lodge^  83 

2.  The  court  of  appeals  having  rcversr 
ed  a  decree  of  the  court  of  chancery', 
stated  an  account  between  the  par- 
tJes,  and  decreed  accordingly.  Turn- 
er V  Bouchetrs  £x'r.  etuL  106 

3.  In  an  action  on  a  bond,  with  a  colla- 
teral conditron,  aiid  a  judj^-mcnt  ren- 
dered therein  for  the  pluintitf  on  a 
case  Mated— on  appeal  the  judgment 
lira*  reversed,  because  there  was  no 
replication  assigning  the  breaches. 
Aerr,  et  uL  v  TU  SkJe  uee  of  the  Levy 
Courts  djfc,  560 

See  Court  of  Appeals  2, 5. 
—i-.   Error  1. 
— —  Pleadmg  6. 

ROAD. 
See  County  Court. 


^ee  Slander  10. 


ROGUE., 


s. 

SALE. 
See  Auctioneer  2. 
— *  Court  of  Chancery  18. 

SCIRE  FACIAS. 
See  Evidence  v  1. 

Terretenant  1,  2,  3. 

SEA  WORTHY. 
See  Freight  2. 

SECONDARY  EVIDENCS. 
See  Parol  Evidence  6. 

SEIZIN. 
8u  Evidence  39. 
•—  Terretenant  1,  3. 

SET  OFF. 
%€e  Executors  &  Administrators  6^ 

SETTLEMENT. 
Su  Court  of  Chancery  16, 17. 

SHERIFF. 

1«  An  action  of  trespass  w  et  arrme  wUl 
lie  against  a  sheriH'for  seizing  under  a 
feri  faduBj  and  selling,  slaves  which 
nad  been  by  a  bill  of  sale  duly  execut- 
ed, acknowledged  and  recorded,  in  th« 
county  of  IVaahingimi,  in  the  district 
of  Columbia,  transit  rred  by  the  defen- 
dant in  the  fieri  fudaa  to  a  bona  fide 
creditor,  although  the  slaves  remained 
in  the  possession  of  such  defendant. 
See  Bill dt  Saijc  3, and  Bruce'e  jSdm*rs, 
r.  Srm'th,  499 

2.  In  an  action  on  a  shcrifr's  bond  for 
n  voluntary  escape  of  a  debtor  commit- 
ted to  the  custoily  of  the  sheriff  under 
an  executioh*-t//f/rf,  .that  if  the  sheriff 
appointed  the  dwelling-liouse  of  tlie 
debtor  as  his  priFon,  ar.d  the  debtor 
was  there  confined,  and  his  dwelling- 
house  was  not  part  of  the  public  gaol 
and  prison  of  the  county,  and  was  not 
within  the  prison  walls  and  priscn 
bounds  of  the  gaol,  there  was  proof  of 
a  voluntary  escape.  Jones  v  The  iStute 
itse  of  (Jrr,  569 

See  Attitchment  1. 

Bill  of  Sale  2. 

— -~   Deposition  2,  3,  4. 

-  Warrant  of  Resurvcy  1. 

SLANDER. 
1.  In  an  action  of  slander  by  an  overseer 
against  his  employer,  the  words  charg- 
ed were,  that  the  overseer  had  stolen 
wheat  aad  com  «f  the  employer- 
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Wdf  that  tn  orep^er,  on  wAgvs,  may 
be  ffT^ilty  of  felony  of  the  ipoods  of  hU 
employer  entruated  to  him  as  overseer, 
Mid  that  a  char|^  of  steaKnesttdi 
goods  if  aoUonabto.   fVheatfy  vWrnUitt^ 

1 

2.  In  an  action  of  slander,  the  words 
charged  to  hare  been  spoken  were, 
^ou  are  a  rogue,  and  I  can  prove 
that  you  cheated  M  8  out  of  $100^ 
Jkld^  that  the  words  were  not  in  them- 
sdres  actionable.     WinUr  v  SmmvtJt^ 

38 
:3.  In  an  action  ofsbnder,  tfie^pdaintiif 
proved  that  the  defendant^  amongst  a 
rrowd  of  people  assembled,  said, 
pointing  at  the  plaintiff,  there  is  the 
roan  who  stole  my  horse,  and  fetched 
him  home  yesterday  moming^/feM^ 
that  the  words  were  actionable.  Bon- 
merit  Boyd.  SrS 

i8Sre  Variance  1. 

SLAVE. 

,S$t  Negroes  &  Slaves. 

BODOMY. 

.X.  An  tflsauU,  with  intent  to  eoanut  the 

crime  of  wodomy^  is  within  the  act  of 

1793,  c4.  57.  and  is  thereby  puniiiha- 

•ble.     iknh  v  The  Siaie^  154 

3.  As  the  ludgment  may  be  either  at 
common  law,  or  under  the  act  of  as- 
sembly, the  conclusion  in  the  indict- 
jnent,  tontra  formam  MtatuU.  is  not  ire- 
properf  and  it  is  unnoessary  tolsf  the 
emwdUtr  cognoaU  in -the  MMlictment. 

A. 

APBCIAL  AGREEMENT. 

Bee  Assumpsit  7. 

8PECIAL  AUTHORITT. 

1.  Where  the  levy  cotirt  were  directed, 
by  the  act  of  1801,  ch,  77.  to  meet  on 
a  particular  day,  ami  appoint  a  super- 
visor of  the  public  roads,  and  take  his 
bond,  tic.  and  the  levy  court  met  on 
a  difierenl  day,  and  made  the  appoint- 
ment, and  took  f!he  bond,  &c  — Held. 
that  there  was  a  special  authority  de- 
legated,  which  had  not  been  strictly 
pursueil  by  the  levy  court  in  nudging 
the  appointment  on  the  day  directed 
by  the  law,  and  that  the  sureties  in  the 
stipervisor^s  bond  were  not  answem- 
ble  for  the  due  performance  of  the 
duties  of  the  supervisor.  Kerr,  et  oL 
v'FhefituUumoftheLtmfCmui.    560 

Ste  Conveyance  5. 

— —  Evidence  2r,  3  k 

— —  Notary  Public. 

-«-»-  Trust  &  Trustee  2- 


SPECIAL  OCSCRIf TION. 
9ee  General  Description  1. 

'         Parol  Evidence  3. 

SPECIAL  PEKPOaMANC&« 
996  Court  of  Chancery  4»  8. 

STATE  (THE) 

&e  Intrusion  1. 

— —  Vacant  Land  2. 

STATUTE  OF  FRAUDS. 

1.  A  sale  of  bank  stock  n  within  tlte 
atatiite  of  fmids  ef  39  Car  U,  eA  3. 
Cokin  V  WUlams.  38 

2.  A  broker  who  effects  the  ule,  is 

to  be  considered  the  agent  of  both  thfe 
ownerand  purcliaaer.  Jtf 

See  Parol  Agreement  I,  2. 

STIRPES. 
See  Descents  2. 

St  EMISSION. 

ib  Award. 

SUBSTITUTION. 
See  Evidence  34. 
—  Surety  1. 

SUFFICIENCY  OF  EVI DENCE. 

J .  It  belongs  to  the  court  to  dctonsiBl 
on  the  legal  aufBeiency  of  facts  loi 
circumstances  which  will  warrant  the 
jun'  in  presuming  and  finding  a  f^t 
Ceckefi  Leteet  v  ^mitk.  30 

See  Direction  1. 

SUGGESTION. 
oee  Ejectment  3d, 
*—  VeitHctr. 

SUGGESTION  OF  8ll£ACHfi9. 
Ssf  Breaches  1. 


See  Action. 

— —  Freedom  1. 


SUIT. 


SUPERSEDEAS. 
See  Habeas  Corpus  1. 

suretv. 

1.  Where  the  sureties  of  W,  de«n«l 
late  coUector  of  pubKc  4a*es,  wsit 
compelled  as  such,  to  pay  the  smounC 
due  from  the  collector  to  the  ito^ 
and  for  their  reiraburscamit,  an  scttf 
assembly  suthorised  them  to  bnnj 
suits  against  persons  owing  tax^  i« 
the  same  manner  as  W  mi^i  •«»  "* 
W.  could  have  brought  suita,  andreoo- 
Vffcd  on  proof  of  the  tiKfbcioim 
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imd  Uiat  they  were  paid  by  him  to  the 
state,  the  sureties  could  do  the  same^ 
and  it  is  of  no  consequence  whether 
the  sureties  altog^ether,  or  any  one  of 
them,  paid  to  the  state,  or  the  coUec- 

*  tor  had  paid,  for  by  substitution  they 
stood  in  the  place  of  the  collector. 
Prather  v  Johnson  d  ai,  487 

2«  — -^  If  A,  as  surety  of  B,  pays  a  debt 
to  C,  on  proof  of  payment,  A  could 
recover  of  B;  and  an  oral  ur  written 
scknowled^ment  by  C,  of  the  pay- 
ment, would  be  evidence  in  a  a«iit 
against  B  by  A.  lb,  490 

See  Assumpsit  4. 

■  Auctioneer  1,  2. 
Special  Authority  -1. 

aURPLD8AGI5a 
Su  Jadgmcnt  2. 

SURRENDEH. 

:^ee  Ejectment  26,  TT,  29,  37. 
n Estate  for  Life  2. 

SURVEY. 
Bee  Grant  3,  9. 
r—  Parol  Evidence  1,  4. 

SURVEYOR. 
8u  Deposition  2,  3. 

■  Evidence  33. 
if*—  Parol  Evidence  1. 

'SUKVIVORSniP. 


T. 

TENANT. 
1.  A  tenant  in  possession  is  estopped  by 
iiis  confession  of  lease,  entry  and  ous- 
ter, and  cannot  controvert  either  the 
title  or  possession  of  the  plaintiff  in  an 
action  for  mesne  profits  of  land  reco- 
vered in  ejectment.  See  Takst ass  1, 
and  Shipley  t  Mexander,  84 

TENANT  FOR  LIFE. 
&e  Ejectment  37. 
f—  Estate  for  X^e  2. 

TENANT  IN  TAIL. 
Bee  Estate  Tail, 
f—  Court  of  Chancery  14. 

TENANTS  m  COMMON. 
fUt  Ejectment  35,  $6,  37. 
r—  Verdict  7. 


TEMETENANT. 

I.  J  W  obtained  a  judgment  agfainst  J" 
D,  and  issued  a  scire  facias  Uiereon 
against  K  S^  as  his  terretenant,  who 
pleaded  that  J  D  was  not  seized,  &c. 
^Ueldf  that  the  icirt  facias  could  not 
be  supported  without  the  production 
of  a  grant  for  the  land,  or  laying  a  suf* 
licit nt  foundation  for  presuming  one. 
But  that  a  grant  for  the  land,  with  the 
deed  ottered  in  evidence  from  J  D  to 
R  8,  and  the  parol  evidence  thst  J  D 
was,  and  had  been,  in  possession  of 
the  land  for  nine  years  before  his  deed 
to  R  8,  would  be  sufficient  to  support 
the  issue  for  the  plaintiff.  Sisuikders^ 
terret,  of  Duky  v  Webster,  432 

^  J  G  obuined  a  judgment  against  B  P, 
on  which  a  scire  facias  was  issued 
against  bis  terretenant,  who  pleaded, 

1.  That  B  P  was  not  seized  of  the 
land  of  which  he  was  returned  tenant. 

2.  That  b<rfore  the  sdre  facias  was  is- 
sued a  €0.  sa  bad  been  is.«med  against 
B  P,  who  was  taken  in  execution,  and 
committed  to  R  A,  the  sheriff;  that  B 
P  escaped,  and  suits  were  brouj^ht  by 
J  G  on  R  A's  bond  as  sberiii',  for  the 
escape,  and  judgements  obtained  a- 
gainst  R  A  and  his  sureties*- A  de« 
murrer  to  this  last  plea  was  niled 
good.  Ford,ierTct,  of  Preston,  v  Gunmn's 
Adm'r,  495 

i.  To  show  that  B  P  was  seized  of  the 
land,  of  which  the  defendant  was  on  » 
scire  facias  returned  tenant,  at  the  time 
the  judgment  was  rendered  against 
him,  evidence  was  gpven  of  a  devise 
of  the  land  to  B  P  in  1766,  by  his  fa- 
ther J  P,  who  had  been  in  posses- 
sion a  considerable  time  before  bis 
death — also  a  conveyance  by  B  P  to  J 
L  in  May  1799;  also  a  conveyance 
to  J  L  to  J  H  in  June  1799;  and  also  % 
conveyance  from  J  H  to  the  defendant 
in  1801 — Hdd,  that  such  evidence 
was  not  sufficient  to  prove  a  seizin  in 
D  P  in  the  land  in  question  at  the  time 
the  judgment  was  obtamed  against 
bim.  /^« 

TESTAMENTARY  BOND. 
See  Administration  Bond* 


See  Co? enant  3. 


Stt  Covenant  2. 


T£NI>£R. 


V«L.  m 


82 


TIME. 


TOBACCO  NOTES. 
See  Inspector  of  Tobacco  1. 

TRANSPOSITION  OF  WORDS. 
Su  i>evi»e  4. 
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TRKASUUER. 
Su  Evidence  36. 

TRESPASS. 

1 .  In  trespftss  for  nuine  profits  of  Lind 
recovered  in  an  action  of  ejectment, 
in  the  name  of  the  plaintiifs  lessee  a- 
iptinnt  tlie  present  defendant — Held, 
3iat  the  jua(?ment  in  ejectment  was 
Icjfal  and  sufficient  evidence  to  support 
thu  action,  .notwithstanding  the  judg- 
ment bad  been  removed  to,   and  was 

.  dependin]^  in  the  court  of  appenls,  on 
a  writ  of  error  prosecuted  by  the  de- 
fendant, and  bond  havine  been  g^ven 
as  required  br  law*  and  altho*  no  writ 
of  |>os9esiuon  had  ever  issued,  and  the 
pkintifr  had  not  made  any  entrj'  into 
the-  premises  since  brining  the  action 
of  ejectment.  That  the  tenant  in 
possession  W9%  estopped  by  his  con- 
rcs«(ion  of  lease,  entry  and  ouster,  and 
could  not  controvert  either  the  title 
or  possession  of  the  plaintiff,  and  it 
was  sufficient  for  the  plaintiff  to  pro- 
duce the  judgment  alone,  without 
showing  the  writ  'of  execution  exe- 
cuted, or  possession  acquired  in  any 
other  manner.  Shivlsy  v  Akxatidar^  84 

2.  That  the  plaiutitf  can  recover 

profits  from  the  time  of  the  demise, 
without  showing  title,  the  defendant 
being  concluded  by  it.  But  if  he 
chums  proBts  prior  to  the  time  of  the 
demise,  Uie  defendant  may  controvert 
his  title.  Wood  v  Qrundy  ^  Thom^ 
hurgh*s  Xessee,  13 

3.  K  executed  to  G  a  deed  for  a  parcel 
of  Iand,v  on  which  were  a  parcel  of 
fence  rails,  which  K,  after  the  deed 
was  executed,  removed.  G  brought 
an  action  of  trespass  ag^nst  K  for 
taking  and  carrying  away  the  fence 
rails,  and  K  deferiOed  himself  under 
his  plea  of  a  licence  to  take  them  a- 
vay,  and  proved  at  the  trial,  that  in  a 
converwtion  between  him  and  G,  be- 
fore the  deed  was  executed,  G  inform- 
ed him  tl)at  he  would  afterwards  give 
him  leave  to  move  the  rails  whenever 
he  should  request  him — Hfld,  that 
such  testimony  might  be  offered  to 
the  jury.     Gilaon  v  Kephurt^  430 

Set  B-ll  of  Sale  2, 

—  Fieri  Fixias  1. 

Sheriff  1. 


TRUST  fe  TBUSTEE. 
1,  He  who  accepts  a  trust  takes  it  fop 
the   emolument    of  the    persons  for 
whom  he  Is  trusted,  and  not  to  take 


any  benefit  to  himself— See  CotrtT  sf 
CHA!iCKmT  8,  and  Turner  v  BoueheU^g 
Eafr.ciaL  V9 

2.  "Where  a  conreyance,  executed  by 
trustees  under  a  decree  of  the  court 
of  chancery,  was  not  sufficient  evi- 
dence of  a  due  execution  of  the  trast. 
Sec  See  Eyidkvci  34,  and  Dmey  t 
Courtney  et  al.  Lenee,  474 

See  Court  of  Chancery  18. 

Ejectment  31. 

—  Limitation  of  Actions  1. 
■'*-*-  Pleading/. 

u. 

USURt. 

1.  0,  through  an  agent,  applied  toTtO 
borrow  a  sum  of  money  at  an  intereit 
of  15  per  eemtum.per  annttm,  to  be  ae* 
oured  by  mortgage  on  a  house  sad  lot 
T  replied  he  was  willing  to  sdvance 
the  money,  but  would  have  nothing 
to  do  with  a  mortgage,  but  that  be 
woidd  purchase  the  property  for  the 
«im  required,  and  would  rent  it  to  B 
for  a  rent  equivalent  to  an  interest  of 
15  per  centum  per  onitaiR,  with  privi- 
lege to  B  to  redeem  the  property  for 
the  sum  advanced,  on  psying  ap  the 
rent.  These  terms  were  acceded  to 
by  B,  who  executed  a  deed  to  T,  and 
received  from  him  a  lease  reserving  a 
rent  equal  to  15  per  centum  per  on- 
num  on  the  sum  advanced,  psyablt 
quarterly,  with  a  stipuUtion  by  T  ts 
reconvey  the  property  at  any  time 
within  five  years,  on  payment  by  B  of 
the  sum  advanced,  with  all  arrearages 
of  rent  then  due — Held,  that  on  a  quei- 
tion  of  usury  it  is  the  intention  of  the 
parties,  winch  gives  character  to  the 
transaction,  and  no  matter  whst  the 
fbrm,  where  the  real  truth  and  sab- 
stance  is  a  loan  of  money,  at  more  thaa 
an  interest  of  six  per  centum  per  m- 
nam,  no  shif%  or  device  can  take  it 
out  of  the  act  of  assembly  against  osn- 
ry.     TS/son  v  Rickard,  109 

2.  That  in  the  investigation  of 

•uch  questions,  the  original  intentioo 
of  the  parties  must  often  be  come  at 
by  matter  de  hare  the  particular  instro- 
ment  of  writing  executed  between 
them,  A 

3.  That  it  sliould  be  left  to  the  jmjr 

to  decide  upon  the  whole  of  the  evi- 
dence, whether,  in  the  true  contcm* 
plation  of  the  parties,  the  trsiwaction 
was  a  real  sale  by  one,  and  a  purchaie 
by  the  other;  or  whether  it  was  onhr 
colourable  to  hide  a  usurioQs  loan  a* 
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4.  .—^  Thit  a  ttipnlfltion  to  rq>ay  the 
principal  in  money,  19  not  necessary  to 
constitute  ft  loan;  it  is  enough  if  the 
ppincipal  is  secured,  and  noibonafide 
put  in  hazard;  and  it  matters  not  what 
the  nature  of  the  security  is,  if  it  is 
sufficient  If  the  principal  is  secured, 
ftnd  the  interest  reserved  is  more  than 
the  kw  allows,  it  is  usury.  lb, 

5. That  every  case  of  u^ury  must 

depend  on  <ts  own  circumstances;  an^ 
^the  intention  of  the  parties,  when  it 
can  be  come  at,  and  not  the  words 
used,  must  govern.  tb. 

6.  That  the  legal  construction  of 

the  lease  (bom  T  to  B,  (no  matter  wl^t' 
it  is,)  cannot  regulate  the  ci^se,  if  it 
was  not  the  intention  of  the  parties, 
that  B  might,  by  paying  the  principal 
at  any  time  before  the  end  of  the  first 
quarter,  disqharge  himself  frpm  the 
reat  due  at  tbe  time  of  such  payment; 
and  that,  intention  was  matter  for  the 
jury.  lb. 

Bee  Court  of  Chancery  10, 11,  33. 

■  ■I     ■  Promissory  Note  8. 

V. 

VACANT  LAND. 

1.  The  proprietary  continued  in  tbe  pos- 
session of  all  vacant  lands  until  the 
acts  of  confiscation,  which  vested  the 
right  to  those  lands,  and  the  actual 
seisin  ai)d  possession,  in  the  state,  and 
the  state's  possession  continued  until 
the  kndA  were  granted.  Oockey'9  Lea- 
set  v  Smith,  20 

hee  Adversary  Poasesuon  1. 

«-—  Intrusion. 

VACATION  OP  GRANTS,  &c. 

8^  Court  of  Chancery  18,  26. 

VAKIANCE. 

1.  In  an  action  of  slander,  one  of>  the^ 
counts  in  the  declaration,  cliarged  the 
defendant^  with  having  ma^e  a  vqlun* 
tary  affidavit,  and  caused  certain  false 
and  malicious  lies  to  be  written  there- 
in, and  among  others  that  'there  was 
a  certain  quantity  of  Jlmeriean  soap,' 
which  to  his  certain  knowledg^e  was 
sold  at  Curaeoa  by  the  said  A  M,  (the 
plaintiff, )  at  six  dollars  current  mo* 
nejr,"  and  the  affiilavit,  as  ofTere^  in 
evidence  by  the  plaintiff,  stated  the 
same  words,  except  that  the  words 
**per  bos^*  were  added  after  the  words 
"«ap  dolktnV  Held  to  he  a  frtal  va- 
riance.     Wilson  v  MUdisU^  91 

8«e  Contract  3,  4. 

f-i—  Covenant  5. 


See  Debt  1. 

Declaration  4. 

Ejectment  5,  6. 

^ —  Location  of  Lands  3. 

-  Policy  of  insurance. 

y  ART  ATI  ON. 

%,  The  jury  are  to  decide  on  the  varia- 
tion of  the  compass,  and  to  make 
such  an  allowance  as  corresponds  with 
the  proof.    Hughes's  Leseu  v  Howard^ 

9 

2.  The  jury,  in  fixing  the  variation  of 
the  compass,   are  not  confined  to  any 

-certain  rules,  but  are  governed  by  the 
circumstances  existing  in  the  case.  lb, 

3.  The  jury  in  some  cases  have  refiised 
to  make  9uy  allowance  for  variation, 
in  others  they  have  allowed  at  the  rate, 
of  one  degree  for  every  twenty  years, 
and  in  others  they  b^ve  been  jnfluen* 
ced  by  ancient  runnings  and  proof  of 
possession.  Jb, 

VENIRB. 

See  Verdict  2,  3. 

VERBAL  AGREEMENT. 
See  Warranty  X, 


See  Gift  1. 


VERBAL  GIFT. 


VERDICT. 

1.  The  jury  are  concluded  by  the  ad- 
missions of  tlie  parties,  as  located  up- 
on the  plots,  in  an  action  of  ejectment, 
but  if  tliey  disreg^d  the  admissions  of 
the  parties,  and  find  the  beginning  of 
the  land,  for  which  the  ejectment  Is 
brought,  at  a  different  place,  the  sub- 
sequent finding  of  the  jury  is  predi- 
cated upon  that  mistake,  and  the  court 
have  no  power  to  change  the  verdict. 
Hughea*e  Lessee  v  Howard,  9 

%  If  the  verdict  of  a  jury  is  insufficient 
or  contrary  to  the  udaiissions  of  the 
partii,*s,  the  court  have  the  power  of 
granting  a  new  trial,  or  ordering  a  ve- 
nire,  7b. 

3.  Wbere  %  verdict  is  given,  and  tbe 
plaintifi'  moves  for  judgment  thereon, 
which  is  refund  by  the  court  on  the 
ground  of  the  insufficiency  of  the  ver. 
diet,  and  'the  plaintiff  then  moves  for 
and  ^btainn  a  ver^ift  fadas  de  nooo,  and 
a  new  trial  is  had,  and  the  second  ver- 
dict is  for  tlie  defei^nt,  the  plaintifiT 
cannot  on  writ  of  error,  take  advan- 
tage of  any  error,  of  '^he  court  belor, 
in  not  entering  judj^ment  on  the  first 
verdict.  Ue  lias  rehnquished  all  ad- 
vantage h(  jnig^ht  have  b««n  ^n^tkd 
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tobyacquietcini^  in  the  opinion  o^  the 
court  below,    per  Chasi,  Ch.  J.    lb. 

4.  The  omission  to  join  in  issue  to  tome 
of  the  replications  «»  healed  after  ver- 
dict.    T^ton  9  Riekard,  .      109 

5.  The  omission  of  an  avermrnt  is  some- 
times aided  after  vcrtKct,  on  the 
ground  that  every  thing  may  be  pre- 
sumed to  have  been  proved  which 
was  necessary  to  sustam  the  action; 
but  where  tlie  bill  of  exceptions  con- 

"  tain  all  the  evidence  offered  to  the 
jury,  and  upon  which  the  court  was 
retjuircd  to  direct  them  that  the  pla'm- 
titi  was  not  entitled  to  recover,  the 
▼erdict  produces  no  such  effect.  JVakh 
V  Gilmar  et  ol  409 

6.  Whether  or  not  the  word  verdict, 
nsedin  the  act  of  1811,  eh.  161,  is  to  be 
taken  in  a  technical  sense.  Harris  v 
Jffffi^  t*w  of  Qwyrm,  550 

7>  In  an  action  ot  ejectment  on  the 
Joint  demise  of  J  II  and  J  P  to  tlie 
plaintiff  for  pan  of  a  tr»ct  of  land,  and 
on  separate  demises  by  each  of  tbem 
for  an  undivided  moiety  of  such  part^ 
the  death  of  J  P  was  suggested  after 
the  issue  was  joined,  and  a  verdict 
was  given  for  the  plaintiff  for  one  un- 
divided twelfth  part  of  the  tract  of 
land,  described  by  lines  on  the  plots. 
A  motion  in  arrest  of  jtidgment  was 
overruled,  and  jtidgmcnt  rendered  on 
the  verdict  for  the  plumtiff.  Stevenson 
V  Howard  »%trv,  of  Fennitigton's  Lessee, 

554 
See  Asstimpsit  8. 

Declaration  5. 

Judf^men*  o,  4. 

-  Promissory  Note  3. 

TESTED  ESTATE. 
Set  Devise  1. 

VESTED  LEGACY. 
Sue  Legacy  1. 

VOID  &  VOIDABLE. 
Set  Devise  6. 

VOLUNTARY  AFFIDAVIT. 

iSm  Affidavit  1. 

Protest  1,  2. 

*— •  Variance  1. 


w. 

WARRANT  OT  RESURVEY. 

1.  The  sheriff,  under  a  warrant  of  re- 
survey  issued  in  an  action  of  eject- 
ment, is  authorised  to  take  all  depo- 
sitions relating  to  the  matter  in  dis- 
pute between  the  parties,  and  is  not 


confined  to  tlie  taHng^  of  such  testimo* 
ny  only  as  relates  to  the  bounds  of  the 
bnds  to  be  surveyed.  Stewart,  et  at, 
Lessu  V  Mason,  50r 

See  Composition  Money  2. 

—  Deposition  2,  3,  4. 

Evidenoe  42,  43. 

WARRANTY. 

1.  In  as9tifinjmt  on  a  verbal  agreement 
to  recover  the  price  paid  for  mer- 
chandize, proved  to  be  dAimaged,  sold 
and  dehvered  by  the  defendants  to  tke 
plaintiff— ///•irf,  that  the  bare  circum- 
stance of  selling  goods  and  chattels  for 
a  full  price,  does  not  of  itself  raite  a 
warranty ;  and  the  seller  is  not  responsi- 
ble for  the  unsoundness  of  sQch  gotxls 
and  chattels,  unless  he  warranted  them 
to  be  sound,  or  knew  of  their  unsound- 
ness at  the  time  of  the  sale,  in  which 
laiter  case  he  would  be  liable  for  the 
fraud.  Johnston  v  Cope,  etal.  89 
See  insurance  2. 

WASTE. 

1.  In  an  action  of  waste,  the  plaintiflTof- 
fcred  in  evidence  a  writ  of  ad  guod 
damnum,  under  which  the  defendant 
claimed— ^n  iiiqaisition  thereon,  and 
ft  lease  for  80  years,  granted  in  pfurs^ 
ance  thereof,  for  20  acres  of  land  par- 
ticulariy  described,  as  being condcron- 
ed  for  building  a   water  mill  thereon, 
dated  in  1763.     He  also  proved,  that 
the  land  described  on  the  plots  in  the 
cause  within  certain  letters,  was,attlic 
time  of  the  execution   of  the  writ  of 
ad  quod  damnum,  unimproved  and 
covered  with  timber,  and  other  treei; 
ftud  that  the  defendant  applied  the 
same  to  other  purposes  than  for  tlie 
use  or  support   of  the  mill  or  houscij 
that  he  grubbed  and  cleared  the  land, 
and  put  it   in  cultivation  by  planting 
com. — Held,  that  the  plaintiff  was  not 
entitled   to  recover?  that  the  defend- 
ant  was  not  guiltv  of  the  waste  com- 
plained of,  but  was  justrfiable  under 
the  writ  of  cwf  quod  damnum^  and  the 
grant  made  in  virtue  thereof,  in  ch-^ 
Jng  and  cultivating  the  land.    AAins 
vBrereton,  '34 

WATER  COURSE. 
1,  Where  a  natural  watci^  cfturse  nins 
through  the  lands  of  A  and  B,  and  A 
had,  by  cutting  ditches  on  his  ova 
land,  contiguous  to  the  ♦rater  come, 
increased  the  quantity  of  water  which 
run  down  tlie  course,  to  the  injury  of 
B'sland,  by  overflowmg  the  pwl  «- 
joining  the  water  coorse-iw*  "tft 
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B  had  no  Tigbt  to  erect  %  bank  on  his 
own  land,  across  the  water  course,  to 
atop  or  obstruct  the  course,  in  oi4er 
to  prevent  such  injury,  and  thereby 
overflow  and  damage  the  land  of  A. 
Willianuv  Gale^  231 

Bee  Covenant  4. 

WILL. 

1.  The  intention  of  a  testator  is  to  be 
collected  from  the  words  of  his  wiU, 
and  the  whole  of  the  will  is  to  be  con- 
sidered and  compared,  and  such  con- 
struction must  be  made  as  will  gratify 
every  part  of  the  will,  if  it  can  be  done 
consistent  with  the  general  intent. 
BoiDhft  Leasee  v  Lammotf  4 

Su  Devise. 

— »  Nuncupative  Will. 

—  Transposition  of  Words. 

WITNESS. 
1.  Where  a  claim  was  founded  on  a  loss 
at  sea  in  a  trading  voyage  of  late  oc- 
currence, the  protest  of  the  captain, 
lie  being  dead,  was  produced  as  evi- 
dence of  the  loss.  Part  of  the  crew 
were  stated  to  have  been  residents  on 
the  eastern  sliore  of  this  state — to  have 
returned  in  the  veubtd,  and  to  hare  re- 


mamed  some  time  after  in  Saltivtore^ 
Those  persons  were  not  searched  for, 
and  it  did  not  appear  that  they  had 
left  the  state,  and  could  not  be  found 
'^Htld^  that  as  tliose  persons  could  not 
be  presumed  to  be  out  of  the  reach  of 
the  process  of  the  court,  the  plaintxflT 
should  have  produced  them,  for  they 
must  be  supposed  to  be  equally 
cognizant  of  facts  happening  oa 
board  the  vessel  while  on  her  voyage. 
Fatterton  v  The  Maryland  bmaranet 
Company^  74 

2.  A  tree  black  person  is  an  incompe- 
tent witness  in  a  case  where  the  par- 
ties are  free  white  christians.  JSuak 
aSowenmne,  97. 

8^  Evidence  23,  25,  29, 41,  42, 43. 

Free  Negroes  &  Mulattoes  2, 

—  Partners  &  Partnership. 

—  Power  of  Attorney. 
— —  Promissory  Note  7,  8. 

WOnDS. 
See  Slander. 

Transposition  of  Words. 

WRIT  OF  EEROB  BOND. 

Sk  Appeal  Bond. 
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